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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-81234-CIV-HURLEY

BLUESKY GREENLAND ENVIRONMENTAL
SOLUTIONS, LLC,
plaintiff,

VS,

215 CENTURY PLANET FUND, LLC,
HBL POWER SYSTEMS, LTD,,
GREGORY E. GEORGAS,
MICHAEL P. HOBAN,
VENKAT KUMAR TANGIRALA and
RAVI KUMAR TANGIRALA,

defendants.

/

ORDER DENYING DEFENDANT 21" CENTURY PLANET FUND LLC and
GREGORY GEORGAS MOTION FOR SUMMARY JUDGMENT [ECF No. 32]

Preface

Plaintiff Bluesky Greenland Environmental Solutions, LEBl@esky”) is suing the above
named defendants for (1) common law fraud (2) civil conspiracy (3) unjust enrichme) and
tortious interference following the loss of its master distributorship contract Rethtar
Environmenal Solutions, Inc.(‘Rentat).! Defendants 21 Century Planet Fund LLC*Z1%
CenturyDelawaré) and Gregory E. Georgd$3eorga¥) previously movdto dismiss the plaintiff's
first amended complairior failure to state a claim under Rule 12(b){®LCF 32], and the court
convertedthe motioninto one for summary judgmeand gave the parties the opporturidyile
additional evidence and argumerfollowing extended discovergubmission osupplemental

briefingand lengthyral argumenbn the issuesaised thecourt granted plaintiff's request to file a

! Rentar was earlier dismissed as a party defendant based on improper venue [ECF 58]
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second amended complaint to more specifically set fortfatiieal predicate foiits fraud-based
claims to betterarticulate itsevolving theory of the casand to conform the pleadings to the
evidence The plaintiff has since filed itsecond amended complaint [ECF 150] which the court
accepts athe plaintiff'soperative pleadingHaving carefully considered tlseibstantiabvidence
developed on the summary judgment record, togetherthatipartiessupplemental briefing and
presentations at oral argument, toairt hasconcluded thathe defendantsmotion for summary
judgment should be denied.

|. Fact Background?

Blueky is a Texas limited liabilitcompany formed for the purpose of marketing and
exporting environmentally-friendly products and servid®s.Octoberl5, 2007, Bluesky entered
into a threeyear “Master Distributor Agreemeh(“Bluesky MDA?) with RentarEnvironmental
Solutions Inc. (“Rentar’)the manufacteer of apre.combustionfuel catalyst devicelesigned to
enhance combustion, resulting in increased fuel efficiency and emissions redRentammarkets
its product worldwide through independemholesaledistributors, such as BlueskyJnder the
Bluesky MDA, Blueskywas assigned thigon-exclusive territory of the “U. A.E. [United Arab
Emirates] Qatar, Pakistan, Bangladesh and Saudi Aral#) the followingcaveat:

It is not the intention of Rentar to assign these territories to another distributor,
but the territories remain naxclusive.

[ECF 138-1, p. 43].

2 The recited facts, drawn from the parties’ submissions on the cedsennmary judgment motion and the allegations
of the plaintiff's second amended complaint, are either undisputed oritaltge light most favorable to the plaintiff,
unless otherwiseated.
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The Bluesky MDA contaied a “merger and integration clauséjcludinga requirement
that any amendment to the agreement be in writing:

Any modification to this Agreement must be in writing and signed by all parties to

this Agreement. Other than the terms of this Agreement, no verbal or written

promises, representations, guarantees or agreenxgsttereare being relied upon.

This Agreement supersedes any prior agreement and is not transferahyeern

of this Agreement is found to be unenforceable, the other terms of this Agreement

shall remain in full force and effect. Faignature isacceptable to all parties.
[MDA, paragraph 20].

TheBluesky MDAprescribé a contractual term of three yeansth provision for automatic
annuakenewathereafter MDA 8§ 4],subject tadheability of either partyo terminate the agreement
at will at any time withadvance written noticegViDA § 16].

Although India was not included in Blueskydesignated salerritory, it is plaintiff's
contention that the agreement was subsequently modified, orally amadoytinuing course of
conduct between the parties, to dddia © Bluesky'snon-exclusive territory Thus, Bluesky
contendshat itbegan focusings marketing effort®nthe Indiamrmarket agarly as December 2007;
that Rentar was aware of and encouraged these effaatea) December 2008, Rentar described
Bluesky toprospective customees Rentar’'sDistributor for India and the Middle EasfECF 153,

p. 5; ECF 922, p. 25]; that Bluesky developantacts in Indiavhich itidentified on customer lists
provided to Rentar for inclusion Rentar's“Registry,” the formal mechanism by which Rentar
distributors identifiedsales contacts cultivaté non-exclusive saléerritories in order to protect
their erittement tocommission®n future sales generated from those contacts; that in June 2009

Bluesky supplied a customer list to Rentar which inclaaeentity nameHiBL Power Systems Ltd

(“HBL"); thatwhen Bluesky's managing member, ABidsari complained to Rentar about another



distributor holding itselbut onthe Internetas Rentar’sexclusive” Indianagent Brian Gibbons,
Rentarls Senior VicePresidehand COO, assured hitimat the missteament would be corrected and
that in any eventGibbons wouldensure thaall futureinquiriesfrom the Indian marketvould be
channeleddirectly to Ansari and thaBluesky’s economicinterests inindia would always be
protected

Between October 2007 and October 20RMesky expended $250,000.00 to develap
customer base ithe Indian market, developing consumer good will Redtarbrand recognition
through orthe-ground field research projedsdfree trial offers. Notably, Blueskyprovided free
trials ofthe Rentacatalyst unito “APSRTC,”a governmenbwned bus companyith a fleetof
23,000 buses.

In March 2010, Gregory Georgé&eorgas”) a Florida businessman, created &ntury
PlanetGP Ltd, aCaymanslanddimited partnershipfor potential foreign business and investment.
Georgas wathe sole and managing member2#' CenturyGP Ltd, which Georgas states “has
been referred to &@21% Century Planet Fund, LP [Affidavit of Georgas; ECF 10@, T 3.3
Without passing on thiegal significance of tks casualshift in nomenclature, based Georgas’
affidavit, the court shall presume tH2t1% Century Planet Fund, IRunctionsasa fictitious name
for 21° Century Planet GP Ltdand shall refer to it within the confines of this summary judgment
proceeding as21® CenturyCayman.” Aboutthis sametime, Georgasnet Richardrord,Rentar’s

Presidentand dfered the services and valuable politicahnection®f 21%' CenturyCaymanes a

3t is not clear if Georgas is suggesting thal @&ntury Planet GP Ltd. & wasdoing business as 2Century Planet
Fund LP, under what circumstances the former entity has been “reféresiatst Century Planet Fund, LP,” or why a
chang in nomenclatureaasemployed in the first instande differentiate the activities of the formeggeorgadurther
avers that 22LCentury Planet GP Ltd. is still in existenbetit is not cleawhether21% Century Planet Fund LR?the
party namedri thecontracts with Bluesky and Rentrissudn this case -- is, or ever was, in existence.
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medium for marketinghe Rentar fuel catalygt the United States and throughout the world.

On June 10, 2010, Georgas individually purchased 100,000 common shares of Rentar at a
cost of $1 per share, with an option to purchase an additional 4Gha@y DecembeB0, 2010
at the same price.

Two weeks laten June 24, 2010, 2CenturyCaymarentered into a “Reseller Agreement,
Internationdl which authorized 2% CenturyCayman tamarket andlistribute Rentaproducts in
India, describeth the agreemerats a norexclusive territoryOn July5, 2010, 21 Century/Cayman
enterednto a“Master Distributor Agreemehtvhich authorized®1™ CenturyCaymanto market
anddistribute Rentaproducts irthe nonexclusive territory of the United States and Canada [ECF
106-2].

Before forming these contractual ties with Rentar, in Jar2@t®, 21 CenturyCayman
contractedvith Edge Solutions, LLC (“*Edg8olutions), to secure technical guidance, coresitin
and assistance in developimmewablenergy ventures with therlited StategovernmentMichael
Hobanwas ands the managing partner of Edge Solutions. On IuB010, 21 CenturyCayman
expandedits consulting agreement with Edgéolutions to cover servicesrelated to 2%
CenturyCayman’smarketingof theRentar fuel catalyst product

While acknowledginghe existence of these contractual relationsi@eergasodaydenies
ever authorizing Hoban to act as his individual agemi,denies ever representing to Bluesky or
anyone else that Hobavas theagent or representative of Georga®1"' CenturyCayman

On June 28, 2010, Rentar introduced Ansari to Hoban in a telephone conferenfeticall
conclusion of the call, at 5:50 p.m., Hoban emailedGeorgasa memorandum captioned

“‘Summary of call with Rentar’s Indian Distributorélaying the high points of thexchange.
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Hoban stated that Ansari had agreed to work with @éntury/Cayman “on all THEIR deals
including the bus company.He explained that Ansari had been working with lindian bus
company fotwo years put faced delays when tbempanymanagement changed hands; that Ansari
admitted his contacts and local repentatives weret a “much lower level” than 2%
CenturyCayman’s contacteind thafAnsarihad agreed to travel to West Palm Beach on&llito
sit down with Rentar and us to negotiate and sign an agreement ttogettker.”

Hoban quippedhat “Abid [Ansar]’s team is like a high school basketljahyer while we
are offering_eBronJames, yet he thinks that we should split all of India evelythe same time,
Hoban said he explained to Ansidwat“our Indian partners will insighat[Ansari’s] people be shut
out of all high level meetingsilndid and that Ansaragreed to thigrrangementHoban asked
Georgas how he wanted to handle the meeting with Ansari onuipting that “Brian [Gibbons]
seems to pushing that we spilit all of India with Abid while Richard [Ford] is tupes on} working
with Abid on projects where he adds valuéinally, Hoban advisedeorgaghat “‘[ojur Indian
Team fas shown the Rentar briefing to both Indian andPtiéppinesgovernment offi@ls,” who
were bothinterested andanted information 021> Century/Caymatrs pricingoffers, concluding
with thequery, “How much should we markup our pricing to them?” [ECF 138-1, p. 6].

Approximatelyanhour later, at 6:59 p.mGeorgasesponded with the following note:

Wow... very impressive Mike

| don’t [sic] this Brian guy but he sounds myopic ... Here is the long term plan

confidentially.. If we can land a large contract in India or other, we can buy out the

majority shares in the company for a buck a shatbey will be worth 2860 bucks

ashare after a big contract is signed so it is vegyartantnot to tip anyone off that

we are about to sign a big deal before we go after the parent ... let’s talk tomorrow

about that and pricing
Greg



[ECF 1381, p. 7] At 7:18 p.m.,Hobananswered, “Grg, our Indian team will kow about a
contract first and will only tell us.”

OnJuly8, 2010 ,Ansari met with Joel Ratner (Rentar CEO), Richard Ford @rémesident)
and Mike Hoban- whoallegedlyidentified himself as “the business agent” of GregoryrGa®
[ECF 1142, p. 2]-- at Rentals West Palm Beach offices to discuss and negotiate the teans of
APSRTCbus venture between Bluesky and'ZenturyCayman

There is a dispute between the parties as to whether Hoban consulted evigasGey
telephone during the course of this meetirig.an affidavit dated July 2013 filed in this case,
Georgas denies participating in the meetihgnies that anyone from 2Century/Cayman was
present whethe APSRTCprofit sharing agreememias presented to Blueskgnd denies that he
ever met anyone associated with Bluesky until after the instant lawsuit wa&fledp62, p. 4.
Ansari however, contend$fiat Hobarinitiated the meeting with a descriptiohthe involvement
that Georgawanted orthe APSRTCbus ventureand then left the room, sayifigwant to let Greg

know what is going on.Hoban returnedhortly, talkedto Ansari, andhen left the roorwith Ford,

* While not part of the current summary judgment record, in an affidavitliygeGeorgas in prior related litigation
between the parties filed in Texas, Georgas acknowledged at least one direct telepiacheito Ansari regarding the
Indian bus ventureometime in July 2010:

In or around July 2010, Rentar asked me, as the managing Membet" GfeBiury [2%
Century/Cayman] to take part in a telephone conference call with it and\A&édi from Bluesky.
Neither | nor 21st Century initiated the telephone call, nor did we call Bluéskas in Florida at
the time of the call. 1 do not know where Mr. Ansaais located at the time of the call. During the
call, the parties discussed an agreerbetweerBluesky and 2% Century to split profits on the
sales of a specific Rentar product to a particular Indian client. The agreementardRedtar to
decide any disputes between Bluesky arfi@dntury. Shortly after the call, | was informed by
Rentar that Bluesky would not agree to share profits withCintury as discussed during the
telephone conference call.

[ECF 1691].



againsaying he wanted to speak further wdborgas When Hobarand Ford returnet&nminutes
later,they presented document signdaly Georgasind postdated July@, 2010 At thatpoint Ansari
signed the document [ECF 114-2].

The July 9, 2010 writig, captioned “Agreementriinningbetween 21** CenturyCayman
and Blueskyreflectsthecontractingoarties’ agreement tavork[] together on selling th1.5 Rentar
Catalyst to APSRTC]Jthe bus deal]and to “share the profits on a fifty/fifty basis” [1:@6 p. 21].
The agreement bears the signatur&lmtl Ansari agepresentative of Bluesky, aalegoryGeorgas
as representativaf 21*' CenturyCayman. The next dayJuly 10, 2010these same partisiggned
another'Agreement” identical in form and text to the Jui%ﬁarsion, only this time addingsecond
paragraplexpressing the parties’ assensttomssion ofanyperformancelisputes to Rentar as final
arbiter®

Ansari wasnot told and wasinavare at tis time that Georgas hadecently purchased
100,000 shares of Rentar stock, and lagla@ption to buy an additional 400,000 shares before the
end of the yeaorthat21* CenturyCayman was competing Rentar distributor with nesclusive
rightsin India Ignorant ofthefact that Georgas was potentially poised to take over Rentar, or that
21% CenturyCayman wady then a direct competitor of Blueskythe Indian marketAnsari was
recepive to theBluesky-2F' CenturyCaymanjoint ventureproposed by Rentar, aradyreed to
cooperate wittGeorgas and 21CenturyCaymarby sharing thealuable marketing daBluesky
had collectedn the Indian market over the three years of its distrishipm order to promote the

parties’mutually beneficial interests in closiog the APSRTC bus deal.

® This clause recited, “Should a dispute occur between the above parties it is aafrfRerttar] will review all
information in regard to the dispute, and will make a decision which will be fidsherepted by both parties.”
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After the ggreement was signglobanintroduced Ansatio Venkatand Ravilangirala {the
Tangirala brother9 as persons with helpful Indigmolitical connections, claiming that they were the
nephews of Dr. CVSK Sarma, an important Indian government of{estatement which later
proved untrue). A lengthy email excharggween AnsayiHoban, Georgagnd theTangirala
brothers followed, irwhich Ansari wasaskedto share higndian marketesearcltfield data and
customerlists with the Tangirala brothers and Hobamnsari complied, believing that the
information was sought in good faith B¢ CenturyCaymarin furtherance of the partiggint bus
companywenture and for no other purpose beytdmelr mutually beneficial interests in closing on
the APSRThusdeal.

Ansari’'s @operationwith Georgas’ designated associateatinued into early September
2010,when HobaraskedAnsari toanswer thé many questiorisof VenkatTangirala regarding
Bluesky’s Indiancontacts ad theperformance of the Rentar catalyst prodadBluesky’s Indian
field tests.Ansari spoket lengthwith Tangirala andalsoprovided him withpictures of the Bntar
product installed on APSRTC buses and other installations, emission repetédlation
instructionsmethodology fomonitoring fuel consumption in different applications; price points for
all commercial applicatiors, andleasing and selling market strategies based on fuel usage and
savings. Shortly after this exchange, Ansari deliveeeBentar fuel catalyst {denkatTangirala
which Tangirala had requestddr the ostensible purpose of presentingthie ‘top brass’at
APSRTC After delivering the itemand working undetheassumption tha¥enkathadrequested
the itemin goodfaith andin furtherance of thBluesky - 2% CenturyCaymarjoint venture, Ansari

learned thaVenkat did not present the utat APSRTC, but insteadlelivered itto A.J. Prasad, the



chairman oHBL, a companynitially contacted by BlueskyThe Chairma of HBL later showed
Ansarithe product whicltarriedBluesky’s serial number and company label.]

In this same time frame, miBleptember 201 Georgaspproached Rentar CEO Joel Ratner
in an effort to have 21st CentuBdyman designatess Rentar’'®xclusivedistributorin India In
making ths overture, Georgas asked whether there was any contrexpealimento his proposal
arising fromRentar’sexistingcontractuatelationship with Bluesky [Georgas affidavifCF106-2,

p 5]. InresponseRatner assure@eorgashatBluesky did not havan exclusive right to mark#éte
productin India, or anywhere elsr that matter and that Rentar wafsee todesignate 21st
CenturyCaymaras itsexclusive distributor for India. Ratngent Georgasonfirmingemailsto this
effecton September 13 and 15, 2010, and fdswardeda copy of the Bluesky MDAo Georgas

On September30, 2010,Rentar entered into #ormal “Agency Agreemefitwith 21
CenturyCayman anthe Tangiraldrothersdesignating 2’tCenturyCayman as Rentar’s exclusive
marketng agent inindia. Shortly after Georgaxlaimshe came to believét would be better to
conduct business with Rentar througtnitedStates corporation, rather than a foreign entity,’; and
thereforepn Octobef, 2010 heformed a new compareglled 21% Century Planet Fund LLC 21
CenturyDelawaré), a Delaware limited liability companyOn October 8, 201@eorgas asked
Rentar tosubstitute 2% CenturyDelaware for21* CenturyCaymanas a party tan Amended
AgencyAgreementand the requested sulbgtion was promptly effected

Ansari did not learthat Rentar had entered intdiatributorship agreement wighGeorgas
related entity until September 22, 2010.

On October 4, 201®entar issuedrritten notice of its intent not tenew the Blesky MDA
effectively terminating the contractual relationship between these two enfitisdawsuit ensued.
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[l. Issueson Summary Judgment

Defendantseorgas and 21CenturyDelawareseek entry ofinal summary judgment in
their favor on alclaimscontending (1) there is no evidence that Georgas engaged in any conduct
that would support a claim against him personally for fraud by commission oia@mygkere he
did not labor under any obligation to disclose his relationship with Renthe extstence d21%
CenturyCayman’sion-exclusive Indian distributorship at the time'ZlenturyCaymarcontracted
with Bluesky on the APSRTGBus venturg (2) there is no evidence otavil conspiracy involving
Georgas or ZiCenturyDelawargthe oy Georgagrelated entity named as defendant) and the other
named defendants in the suit; (3) plaintiff is unable to state oe pioyviable legal claim against
Georgar 21" CenturyDelawareor tortious interference with Bluesky®ntractial arrangment
with Rentar, wherdluesky had a honexclusivé distributorship agreement which (a) did not
specifically include the territory of India and (B&s terminable at will of either party, ahudther,
where Rentar allegedly made the decision to endtgfamlistributorship before Georgas ever met
anyone from Rentar; ang4) there is no evidence that Georgas of €enturyDelawarewere
unjustly enriched by the marketing information which Ansari voluntarily sharéxhe Tangirala
brothers andHobanin the course of Bluesky’'s performance under the APSRUIE venture.
Defendantscontend that the plaintiff shared this information for its own finanoeadefit in
performance oits own contractual obligations, thereby defeating any claim fostijuichment

[11. DISCUSSION

To create a joint venture, in addition to the elements required to form a basictcdimérac
following essential elements must be proven: (1) a community of interest in tbenmarte of a
common purpose; (2) joint ctol or right of control; (3) a joint proprietary interest in or right to
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control the subject matter of the claimed joint venture; (4) a right to share in thg, prod (5) a
duty to share in any losses which may be sustaikaay v. Baptist Hospitalbf Miami, Inc, 878
S0.3d 39 (Fla. 3d DCA 2012J0nklin Shows Inc..Dept. of Revenué84 So.2d 328 (Fla"DCA

1996). Joint venture agreements are not required to be in wilegibeaux vDel Vallg 531

S0.2d 992 (Fla. 3d DCA 1988).

If a joint venture agreement exists, the partners owe a fiduciary duty to eaclSbtraian
Healthcorp,Inc. v Amko 993 So.2d 167 (Fla™DCA 2008), and this includes a duty to disclose
material facts to one anothewilliams v Dresser Industries, Inc120 F.3d 1163 (11Cir. 1997)
(Ga. law);Malkus v Gaines434 So.2d 957 (Fla. 3d DCA 198B)int adventurers, like epartners,
owe to one another, so long as the relationship continues, the duty of the highgsihayadting a
duty to disclose akkssential particulars, and a duty to refrain from acting iAsiEfest against the
interest of the other)See generally New Vista Development Corp. v. Doral Terrace Assottdtes
878 S0.2d 462 (Fla. 3d DCA 2004gpssett vSt. Paul Fire & Marine Ins. Co427 So.2d 386, 387
(Fla. 4"DCA 1983)(“There is a fiduciary relationship between joint venturers requiringhiénat
deal with each other in utmost good faith, fairness and honesty).

A. FRAUD-BASED CLAIMS

In this case fte court finds sufficientedence to create a genuine issue of material fact on the
question of whether the July 9, 2010 and July 10, 2010 Agresretwteen Bluesky and 21
CenturyCaymanwere ancillary taor memorializeda “joint venture” which gave rise to a special
relationshp between the parties and a corresponding fiduciary duty on the thet@f/enturers to

disclose material information &achother.

12



The court also finds a genuine issuenaiterialfact onthe questiof whetheiGeorgas may
bepersonallyliable to plaintiff for breach of such fiduciary dut@sed by21%' CenturyCayman on
theorythat Georgas wrongfully withheld material information frBlaesky and Ansaregarding
(1) 27 CenturyCayman’s status as Rentar distributor with noexclusive rights to distribute in
India,with designs on acquiring an exclusRentardistributorshipn India; (2) Georgasposition
asaRentar stockolder with an open option to purchase an additdd®@)000 shares &entarstock
before the end of calendar y&#y10 and possible designs on a Rentar take-over.

Georgasontends there is revidence to support an advefseling on hispersonal liability
for the alleged torts &f1°' Century/Caymarwhere there is no evidence thatdperatedis thealter
ego of 2% CenturyCayman At this juncture, the court need not reach the issuether therés
sufficient evidence of Georgas’ domination of'ZlenturyCayman with respect to the transaction
at issue, for a reasonable jury to firmad Blueskyon this issue, howevdsecause it finds sufficient
evidence to raise a fact question on whether Georgas is personallgsiatewing participanor
aider and abettan the allegedreach of fiduciary duty.

Where a third partgnowingly participates in the breach of a fiducidugy, such third party
becomes a joint tortfeasor with the fiduciary, and is liable as shMartin Co. v. Commercial
Chemists, Inc.213 So0.2d 477Rla. 4" DCA 1968). This is ®metimes referred tasaiding and
abetting a breach of fiduciary duty; “participatory liability.” h order to statsuch a claima
plaintiff must allege(1) the existencef afiduciary duty (2) breach of the duty by the fiducia(g)
thatthedefendant, who is not a fidiary,knowingly participatedh the breach, and (4) thdgamages

to the plaintiff resulted from the concerted action of the fiduciary and thecamary. Mukamal v
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Bakes378Fed Appx.890 (11h Cir. 2010)(Del. law); In re Caribbean K. Line Lt¢1288 B.R. 908,
919 S.D.Fla. 2002) Duke Energy Int'LLC v. Napolj 748 F. Supp. 2d 656 (S.D. Tex. 2010).

The record in this case reveals evidence sufficient to createimgéssue of materidiact
oneachof theseelemens. There are sufficierfacts from which a reasonable jury could find or infer
that Georgas, a sophisticdfeusinessman, knew dluesky’s relationship wit aco-venture, 21
CenturyCaymarn that Georgas was aware of the terms of the agreethahtGeorgasaused the
breactof fiduciary duties owed under that agreenisniithholdingrelevaninformation about 21
CenturyCayman’selationship witrRentar andGeorgastelationship to Rentar as stockholder, and
by directing and encouraging othens his“India team”(the Tangirala brotherand Hobahto ply
Ansari for valuable marketingnformation collected during the thrgear term ofthe Bluesky
distributorship under thguise of furthering thBluesky -2 CenturyCaymarjoint venture on the
APSRTCbusdeal; that Georgas was motivatedialesire to obtain gecret competitivadvantage
over Bluesky, for thébenefit of 21%' CenturyCayman which he controlled asole managing
member and later forthe benefit of 2% CenturyDelaware which he also controlled ale,
managing member; th&eorgasaccepted the benefit of the bredmhtaking the proprietary
information andusingit to enhance the bargaining leverag@tf CenturyCaymarto achieve the
status of Rentarsxclusive distributor in India,and later passing this advantage on to*21
CenturyDelaware, which was apparently created fahe sole purpose of replacing 21
CenturyCaymanin the Rentar distributorship agreement.

Because theecord containsufficient evidence to create a genuine issue eénad fact on
the questionof whether Georgas may Ipersonallyliable as a knowing participant, or aider and
abettor in a breach of fiduciary dutywed by 21 CenturyCayman thecourt needhotdetermine at
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this juncturevhetherthe evidencen theseproceedingalso supports a finding of alter egdee e.g.
SCS Communications, Inc.he Herrick Ca, 360 F.3d 329 (¥ Cir. 2004) (evidence sufficient to
show principal of ceventureknowingly participated in breach of fiduciary duty owed to othet jo
venturewhich occurred whego-venturerexcluded joint venturer from acquisition that viae
purpose othejoint venture, obviating need to determine whether principal could baadissliable
as alter ego of cwenturer).

B. TORTIOUSINTERFERENCE

As a thresholdhatterthe court finds the summary judgmewnidencesufficient tocreate a
genuine issue of fact on the question of whether the Bluesky MD Aflieagivelymodified by a
posteontract course of dealing and verbal communicati@t@een Blusky and Rentar, so as to
expand Bluesky'slesignated noeexclusive marketing territas to include India. Thus, the
remaining issue on summary judgmemwigether the evidence is sufficient to creage@uindssue
of materiafact onthe question of wéther Georgas and 2CenturyDelawarecommitted acts which
tortiously interfered with theghts of Bluesky under that Rentar contract, as modified.

In Florida, a plaintiff must prove three elements to recover on a claim for tortious
interference (1) theexistence of a business relationship in which the plaintiff has legtt 1{@) an
intentional and unjustified interference with the relationship by the deferadah{3) damage to
plaintiff as a resultG.M.Brod & Co. v. U.SHomeCorp., 759 F. 2d 1526 (1'1Cir. 1985). In this
casedefendantarguethey are entitled to summajydgmentas a matter of lawn this claimfor
two reasonsfirst, defendantassert that their conduct was protected by the competition privilege,
i.e.they claim to hae participated in atearm’s length transactiorwith Bluesky,owing no duties of
disclosure, and employing imaproper means to secuteexclusive Rentar distributorshigecond,
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they contend as a matter of lavtherecan be no action for tortious interence with a contract
which is terminablet will.

The generalule is that an actiofor tortious interference will not lie where a padrtiously
interferes with a contratérminableat will. Greenberg vMt. Sinai Medical Cente629 So.2d 252
(Fla. 3d DCA 1994) This followsbecause when a contract is terminadilevill there is only an
expectancy thahe relationshipvill continue, angdn such a situation, a competitor has a privilege of
interference in order to acquire the businesgself. 1d., citing Wackenhut Corp.\Maimong 389
So0.2d 656 (Fla."2DCA 1980, rev den, 411 So.2d 383 (Fla. 1981).

Here, Bluesky alleges it had an established, advantageous business relat@mtaitjthat
defendants knew of the relationship, that defendants intentionally and unjustifialigredevith
the relationship and that Bluesky suffered damages as a M4tlitthisprimafacieshowing of the
claim, the burden shifts efendantso justify interferencdy asserting the competition ypitege

To establisithe competitionprivilege,defendantsnust show (1) that the Bluesky/Rentar
relationship concerned a matter involved in toenpetitionbetween defendants amluesky
(distributorship rights for Rentar}2) thatdefendants did not employ improper metmsterfere
with the Bluesky/Rentar relationship; (3) that defendantsndidntend tocreateor continue an
illegal restraint of competition, and (fatthe defendantspurpose was aeastin part to advance
their interest ircompetingwith the plaintiff.

Bluesky claimghat thecompetitionprivilegedoes not protect th#efendantbecause they
usedmproper means tacquirean exclusivendian distributorshipvith Rentar. “Improper mearis
which will defeatthe competitionprivilege include physical violence, misrepresentations,
intimidation, conspiratorial condugillegal conduct and threat§illegal conduct.G.M.Brod & Co.
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v. U.SHome Corp, 759 F. 2d 1526 (1"Cir. 1985);Morsani v Major League Basebal663 So.2d
653 Fla. 2d DCA 1995); Fla. Std. Jutystructionsin Civil Cases§ 408.6 (2010). The improper
means of “misrepresentationsiay include a false statement or omissibmateriafact. Boldstar
TechnicalLC v. Home Depqt517 F. Supp. 2d 1283.D. Fla.2007);Berg v Capq 994 So.2d 322
(Fla. 3d DCA 2007)Ultimately, todetermine whether interferenisgustifiedor privileged requires
a commonsense consideoatof whether the conduct wasdnctioned by the rules of the géraad
whatis “right and just under the circumstancefsurance keld Servics, Inc. vWhite & White
Inspetion & Audit Sewice, Inc.,384 So0.2d 303, 306 (Fla"®CA 1980) citing Grillo v. Board of
Realtors of Plainfield Area®1 N.J. Super 202, 219 A.2d 634 (1966).

Bluesky asserts that Georgasl 21 CenturyCaymammade material misrepresentations to
Bluesky byfailing to disclos¢he existence of 24CenturyCayman’gelationship with Rentar, or the
relationship of Georgas to Rentar, anéfliymatively misrepresentintp Bluesky(or causingothers
to affirmativdy misstate) thatBluesky's marketing data was needed by Georgas' 21
CenturyCaymanthe Tangirala brothers, and Hoban in order to b#tegrositionof Bluesky and
21 CenturyCaymanin closing on the APSTRC bus defdr their mutually beneficial economic
benefit and pursuant to their common purpose aatignment under theBluesky - 2%
CenturyCaymarnventure.

The court findsufficient evidence toreate a genuine issue of material facth@question
of whetherthedefendants useddproper means to compete for business against Bludisayact
finder wereto determinghat Bluesky and Z1CenturyCayman were jointenturers, this would give
riseto correspondindiduciary duties not to compete and insteactollaborate with each other.
Under the July 92010 Agreement, Bluesky and *2CenturyCaymandid agree to join their
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resources and collaboratepursuit ofa potentially lucrativesaleof Rentarproducts to the Indian
GovernmentAt thesame time tere is evidence that Bluesky and its principal were kept in the dark
at this material junctunegarding the adverse interests aathpetitiveposition ofGeorgas angl1™
CenturyCaymarvis-a-visthe Rentadistributorship in India.

With this background, the court finds sufficient evidence to creassa@ of fact on whether
defendantsinterferencevas improper and hence unjustified, where misrepresentations attributable
to thesedefendantsnay have been used to fraudulently indBbeesky to voluntarily part with
valuable proprietary information which wathen used to advancehe position of 21%
CenturyCaymanas exclusive distributor for Rentarindia, necessarily causing tleéiminationof
Bluesky as a distributor for Rentar in Indiat the precise point in time when Bluesky's
distributorship agreemenias otherwise du@r automatic renewdOctober 15, 200). SeeAhern
v.Boeing Co.701 F.2d 142 (ﬂCir. 1983)(fact tha defendant was motivated only by competitive
interest and that interference was wittwat contract did not preclude cause of action for tortious
interference, wherdefendant corporation went much further than mere solicitation that would be
protectedunder Florida’s privilege of competition, antlimatelyentered into contract interfering
with existing atwill contract of plaintiffy Ellis Rubin, PA. v. Alarcon892 So.2d 501, 503 (Fla. 3d
DCA 2004)(attorney stated claim for tortious interferenegainst third party where third party
allegedly colluded with clienby falsely representing that an action had been dropped while
concealing a settlement that would have emtid#orneyso contingency fee).

C. UNJUST ENRICHMENT
The elements of a cause adtion for unjust enrichment arg1) plaintiff hasconferred a
benefit on defendan{2) defendant has knowledge of the benefit; (3) defendant has accepted or
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retained the benefit conferred and (4) the circumstances are such it would be iredartabl
defendant to retain the benefit without paying fair value foMiedia SericesGroup, Inc. vBay
Cities Communicationsnc. 237 F.3d 1326 (f1Cir. 2001).

Defendantglaim thatthere is no evidendluesky hasonferredany benefit on Georgas,
peisonally or 2F' CenturyDelawarethe entity which replaced 2CenturyCayman atheexclusive
marketing agent for Rentar in Indi&ihe court disagree§ heevidence is susceptible to reasonable
inference thatdefendantaunjustly receivedrom plaintiff valuableproprietary marketing data,
customer lists and the good will of plaintiff's Indian customers, information whishoivwaalue to
Georgas in persuading Rentar to convett@anturyCayman’sionexclusive Indian distributorship
arrargement into an exclusive one, an arrangement which ultimately teei24fi CenturyDelaware
when Georgas causethe newly created Delaware entity be substituted ithe stead of 2%
CenturyCaymarundertheexclusive Rentar Agency Agreeme#is the ®le, managing member of
both the Cayman Island and Delaware entities, Georgas stood to benefitdnareipt of this data
and the useful role it played in securing an exclusive Rentar distributorship in Indiaefor
companies he controlled, and*2Century/Delaware stood to benefit as thetity ultimately
designated, through Georgas, as Rentar’s exclusive distributor in India.

Finally, defendarstcontend thathe unjust enrichment claim is unavailing as a matter of law
because the partiesterednto an express written contract with each otiWhile as a general rule
an action for unjust enrichment will not lie where the parties have an expresscgoverning the
same subject mattaiVeaver vMateer and HarbertP.A, 523 Fed. Appx 565 (11Cir. 2013), this
general preceptoes not apply here becalleesky’s unjust enrichment clairs not based on an
alleged breach of the Jul§f &r July 18" APSRTCprofit sharing agreeme(e.g.an alleged failure to
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perform by payment of profits due or etlwise) rather, the unjust enrichment claim hinges on the
theory that defendants directly or indiregibrticipated in aabuseof fiduciary duties arising out of
theAPSRTCbus venture in order to surreptitiously ind@teeskyto part with valuable prrietary
information which defendants sought and then used to pois€@ituryCayman(and later 21>
CenturyDelawarg as a welarmed candidate for awardafoveted exclusive Rentar distributorship
in India.

Here, there was no express cantcovaing the purchase @laintiff's proprietary datdor
value. The express agreement between defendant8laledkypertainedo allocation of profits
generated by the APSRTC bus ventuiehe unjust enrichment claim does out arise out of the
parties’ perfeamance or breach of ¢hexpressagreemenbetween themand therefore states a
potentially valid cause of actiorsee e.g. Kane Btewart Tilghmafox & Bianchi, RA,85 So.3d
1112 (Fla. 4 DCA 2012).

IV.DECRETAL PROVISIONS

Based on the foregoini,is ORDERED AND ADJUDGED:

Thedefendants’ convertaadotion for summary judgmefECF 32 103106 is DENIED.

DONE AND ORDERED in Chambers at West Palm Beach, Florida, #iisday of

December2013.

United States D/strlct Judge
Southern District of Florida

cc. all counsel
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