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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 12-81278-CIV-HURLEY

ISOCIAL MEDIA INC.,
plaintiff,

VS,

BWIN.PARTY DIGITAL
ENTERTAINMENT PLC,
defendant.
/

MEMORANDUM OPINION AND ORDER GRANTING DEFENDANT’'SMOTION
TO DISMISS SECOND AMENDED COMPLAINT FOR
LACK OF PERSONAL JURISDICTION

Plaintiff iSocial Media Inc. {{Social' or “plaintiff”), a Florida corporatiomvith principal
place of business in Palm BelacCounty, Floridabrought this action againdefendant bwin.party
digital entertainment pl¢ihwin.party or “defendartf), a Gibraltar corporatioand competingylobal
online gaming company for tortious interference with advantageous contractual and business
relationshipgnd unfaitompetition in violation of the Florida Deceptive and Unfaade Practices
Act (FDUTPA). The complaint asserts original subject matter jurisdiction through diversity of
citizenship pursuant to 28 U.S.C. § 1332.

The cae is before the court on the defentamtotion to dismiss for lack of personal
jurisdiction and improper venue under Fed. R. Civ. P.)12fkand (3), and alternatively, failure to
state a claim upon which relief may be granted pursuant to Fed. R. Cikdp (AJECF No. 29]

The court granted plaintiff's earlier request to stay the madtotismisspending completion of

jurisdictional discovery, up through July 15, 2013 [ECF No. 35 ,aft] subsequently accepted the

parties’ supplemental bfiag and supporting evidentiary submissions filed August 23, 2013 [ECF
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Nos. 89, 90, 91].Having considered all of the papers filed by the parties angutiselictional
evidence presentd&CF No. 34, 89, 90, 91, 93he court has determined goantthe motionto
dismiss based on lack of personal jurisdiction over the defendant.
I. STANDARD OF REVIEW

A federal district court sitting in diversity may exercise personal jurisdittidhe extent
authorized by the law of the state in which it sits and to the extenteallander the Constitution.
Meier ex rel Meir v. Sun Int'l Hotels, Lt®88 F.3d 1264, 1269 (fLir. 2002). Accordingly, the
court is charged, first, with the task of determinivigether bwin.party’s activities and contacts in
Florida are sufficient to satisfy the requirements of the Fddady-arm statute, and, second)ether
sufficient * minimum contacts” existed between bwin.party and Florida so asdfystraditional
notions of fair play and substantial justice” under e RocessClause of the Fourteenth
Amendment.Mutua Serv. Ins. Co. vFrit Industries, Inc., 358 F.3d 1312 ({1Cir. 2004)
CabldHome Communication v. Network Produ@6? F.2d 829 (I1.Cir. 1990).

iSocial, as the plaintiff, has the burden of establishingima faciecase of personal
jurisdiction undethese requirementdMeier ex rel Meiewn. Sun Int'| Hotels, Ltd288 F.3d 1264
(11" Cir. 2002). A prima faciecase isestablishedf the plaintiff presents sufficient evidence to
defeat amotionfor directedverdict. Snow vDirecTV, Inc 450 F.3d 1314 (f1Cir. 2006), citing
Madara v.Hall, 916F.2d 1510 (1"11 Cir. 1990);United Techs Corp.Wazer, 556 F.3d 1260, 1274
(11" Cir. 2009).

In making its assessmernt the sufficiency of plaintiff's case, the cowatcepts the facts
alleged in the complaint as true, to the extent they arentirawverted by the defend&naffidavits.

Delong Equipment Co.. Washington MillsAbrasive ®., 840 F.2d 843, 845 (T1Cir. 1988).
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Where the defendant submits affidavits contrary to the allegationsdortigaint, the burden shifts
back to the plaintiff to produce evidence supporting personal jurisdiction, unledsfémelant’s
affidavits contain only conclusoassertions that thiefendant is not subject to jurisdictioBtubbs
v.Wyndham Nassau Resort and Crystal Palace Cadiip F.3d 1357 (1ACir. 2006). Where the
parties’affidavits and deposition evidence conflict, the court must constmgaatinable inferences
in theplaintiff’s favor Id.; Morris v SSE, Inc843 F.2d 489, 492 (iﬁCir. 1988).

Accordingly, the court turns to an examination of thetual materialpresented omoth
sidesto decide whether plaintiff has madprana facieshowing of personalirisdiction basedn
competent evidenceByat v Citigroup, Ing 512 FedAppx.994 (11h Cir. 2013), citingMadara v

Hall, 916 F.2d 1510, 1514 (TI:ir. 1990) Hermanv. Cataphora, Inc., F. 3d , 2013 WL

5223101 (1‘.’E Cir. 2013);Boit v. GarTecProds., Inc, 967 F.2d 671, 675 {1Cir. 1992) In re
Magnetc Audiotape Antitrust Litigation334 F.3d 204, 206 (2d Cir. 2003).
1. DISCUSSION

Personal jurisdiction may be genesakpecific. General jurisdictiorefersto the power ofa
court to a@judicate any cause of action involving a particular defernititivatt defendant engaged in
“substantial and not isolated” activity within Florida, regardless @thdr the claim assertedae
from that activity. Meier v. Sun Int’l Hotels, Ltd 288 F.3d 1264 (1'10ir. 2002). Thus,general
jurisdictionis based oa defendant’s contacts with the forgtatethat are not necessarily related to
the @useof action litigated. Consol. Dev. Corp..\8herritt, Inc.,216 F.3d 1286, 1293 (TxCir.
2000). It requires a showing dtontinuous and systematic” general business contactswiité
state Trustees of Columbia Urewsityv. Ocean World, 8..,12 So.3d 788, 792 (Flad"DCA 2009),

which may be found where @onresident’sactivities are “extensive and pervasive, in that a
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significant portion of the defendant’s business operations or revenue derived fronslestabl
commercial relationships in the stiter where a defendant “continuously solicits and procures
substantial sales in Floridald.

In contrastspecific jurisdictiorexistswhere theplaintiff's cause of action arises from or is
directly related to the defendant’s contacts with the forum s@itfield v. Pueblo de Bahia Lora,
S.A.,558 F.3d 1210, 1221 n. 27 1 Cir. 2009); Stubbs vWyndham Nassau Resort & Crystal
Palace Casinp447 F.3d 1357, 1360. 3 (11" Cir. 2006) Consolidated Dev. Corp. Sherritt, Inc,

216 F.3d 1286 (11Cir. 2000). The requirement that the plaintiff's cause of action “afigen” the
defendant’s activities is broader than the concept of “proximate,tandas satisfied by a showing
of some “direct affiliation, nexus, or substantial connection between tise cd action and the
[defendant’s] activities within the stateSun Trust Bank.\5un Int’| Hotels, Ltd184 F. Supp. 2d
1246, 1269 (S.D. Fla. 2001).

Under either theorythe assertion of jurisdiction must also be reasonable and fair so as to
satisfy due process requirements of the Fourteenth AmendBergerKing Corp. v. Rodzewi¢z
471 U.S. 462, 4723, 105 S. Ct. 2174, 85 L. Ed.2d 528 (1988adara v Hall, 916 F.2d 1510,
1516 n. 7 (11 Cir. 1990);Consolidated Dev. Corp. v. Sherritacl, 216 F.3d 1286, 1292 ({Tir.
2000).

In this casejSocial arguesthat bwin.partyis subjectto (1) generaljurisdiction under
8 48.193(2pf theFlorida longarm statuteand (2) specific jurisdiction under 8 48.193(a)2) and

()(6) of the Florida lonearm statute The relevant provisionsf § 48.193,Florida Statutes,



identifying acts that may subjegtdefendant to jurisdiction in Florida provide?

(1) (a) A person , whether or not a citizen or resident of this state, who personally or through a
agent does any of the facts enumerated in this subselegreby submits himself or herself
and, if he or she is a natural person, his or her personal representative tedneipmiof
the courts of this state for any cause of action arising from any of the followsg act
2. Committing a tortious act within this state.

6. Causing injury to persons or property within this state arising out of an act or omission by

the defendant outside this state, if, at or about the time of the injufs) The defendant

was engaged in solicitation or servaivities within this state...

(2) A defendant who is engaged in substantial andsotdted activity within this state, whether
such activity is wholly interstate, intrastate, or otherwise, is subject to ibdigtion of the
courts of this state, whethor not the claim arises from that activity.

8 48.193, Fla. Stat. (2013).

With this background, a summary of the facts ewehts givingise to iSocidk causes of
action,drawn from the allegations of plaintifitjmplaint anevidencelevelopedn jurisdictional
discovery,s st forthbelow.

A.FACTS

Defendanbwin.party is a@ibraltar corporation with a principal place of business in Gibraltar
formed inMarch 31, 2011 from the merger of bwirtdractiveEntertainment AG and PartyGaming
Plc (“bwin.party”). Bwin.party'sflagship product is “PartyPoker,” a real money gaming website,

whichit launched in 2011Between 1997 to October 2008yin.party offered real money online

gaming to players in the Unitestates, including Florida playerglowever, after passage thfe

1 The plaintiff identifies the relevant portions of the Florida lamm statute governingpecific jurisdiction as
848.193(1)(b) and 848.193 (1)(fHowever, suksection(1) of the Florida longarm was rewritten and renumbered by
amendment effective July 1, 2013, and these provisions now appedB.493(1)(a)(2) and 48.193(1)(a)(6)
respectively. For ease of reference and consistency, in this order these psaiitie Florida longarm are described
using therenumbeing employed under the 2013 amendment to the statute.
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Unlawful Internet Gambling Enforcement AttIGEA) of 2006, 31 U.S.C. 88 5363367 effective

October 13, 200@win.party ceased all real money gaming in the United Statdkblocled acces

to PartyPoker and its other real money gaming websites frobdrated Statesbased IP addresses.
iSocial is a Florida corporaticlsoengaged in thenline gaming business. In November

2011,iSocial launche@website calledwww.partystarpoker.cotrandits principal William Jordan

Soffin, began negotiatingvith OngameNetwork, Ltd.(Ongame)a wholly-owned subsidiary of
bwin.party, to explorea business partnershipimed at expandinghe functionality of the

www. partystarpoker.comvebsite. Soffin communicated primarily with Dodacques, Directaf

Business Developmefar Ongameandalerted Jacquébat iSocialthen owned and operated the

www.partystapoker.conwebsite Negotiationsstalledin earlyApril, 2012, wherJacquesformed

Soffin that while a final decision had not yet been ma@ngame likelydid not have the
technological infrastructure necessary to support the expansion of iSoasihess.

Jacquesultimately advsed Soffin onApril 5, 2012,thathestill had no final decision but
understoodSocial’s needto “shop aroundfor an alternate partnan light of this delay. At this
juncture,Soffin questioned Jacques about his impressiom antity known asOpenlot” as a
prospectivalternativedechnology service providésr iSocial Jacqueslisclaimed familiarity with
Openlot, but did offecommens on an Openlot affiliate known aklicrogaming”

According to iSocial, throughout the course of theegdiations, Jacques consistently

1 1n April 2009, bwin.party signed a NefProsecution Agreement with the United States Attorneys’ Office,
agreeing to maintain a permanent restiittpreventing real money gaming services from being provided. $o
customers if in violation of the law of the United States or of any jurisdiction witkik/nited Statedt also agreed to
continue to cooperate in the U.S. Attorney’s Office invesitigeand to forfeit $105 million, payable over three years,
representing proceeds of bwin.party’s U.S. online real money gamingiopsf@&CF No. 291].


http://www.partystarpoker.com/

advised that he needed the approval of Ongapaent company (bwin.paytyeforemaking any
commitments on behalf of Ongame. From thlaintiff extrapolates thdiwin.partywas aware of
Soffin’'s negotiations with Jacquesecessarilyknew that iSocial owned andperated the
partystarpoker websitand throughJacques’ acquiescence in iSocial’s partnership with Openlot

effectively consentedo iSocid's use of the partystarpoker maok its www.partystarpoker.com

website. Bwin.partyconteststheurged inferencesupplyinghecontraryaffidavit of DonJacques
whoavershat he never brought iSocialfgrtnershigroposal to the attention of bwin.party because
he, as Director of Business Development for Ongamade athreshold determinatiothat the
proposal was not siaible. He alscavergshat theé'Party Star Poker” brand was never a focal point
his discussios with Soffin. Bwin.party also suppliehe afidavit of former bwin.party CEO Jim
Ryan who likewise avers that he was unawaoé business negotiationsetween Ongame and
iSocial.

After iSocial's overture to Ongame was declined, it turnedPaason Marketing, Ltd
(Paxson), a Cyprusiffiliate of Openot, to secure the technology and licensing rights neéded

expand itsvww.partystarpoker.corwebsite. According to iSocial, this development brought it

number of‘highly profitable business partnerships and ventureshe online gaming industry
which made it d'serious competitor” to bwin.party.

On June 25, 2012, bwin.padyorporate couns@h Gibraltar Ciara Boyleissued a‘cease
anddesist letter to Paxson(in Cyprug alleging Paxson’s infringemenof the bwin.party

“PartyPoker registered trademavihichbwin.partyemployed on itsvebsite www.PartyPoker.com

since April 2001 With this letter, counsel threatened initiation of trademark Imogashort of

Paxson’simmediate suspesion of thewww.partystarpokewebsite and transfer of the related
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domain name tbwin.party. According toher affidavit, Boylehad neveheard of the “Party Star
Poker”brand before she issued thaster, did not know that iSocial purportedly owned it at that
time, and was unaware of any prior business discusbietngeen iSocial antthe Ongame

Paxson acquiescedand promptly shut down the www.partystarpoker.comwebsite

According to iSocial, thisaused ito lose many profitable business partnershibgh elected to
discontinue dealings wittbocial afterits primary website went down.

On July 12, 2012, Soffin sent an email to bwin.party counsel expressing surprise at
bwin.party’s opposition tésocial’s use of the “partystarpoker” nankée also advised, in any event,
thatiSocialhadbythenreceivedoreliminary approvdior use othe “partystarpoker” markom the
U.S. Patent and Trademark Office (USPT(win.party did not rescind the ceaaseddesist
instructions in the wake of this communication, #md litigation ensued.

A. General Jurisdiction

iSocial does not dispute tHawin.party has never physically operated a business or business
venture in Florida; has never been incorporated under the laws of the State of ¢ildratha
registered agent or any otheuthorizedagent for service of process in Florida; has nevereav
asset®f any kindlocated in Florida; has never had a telephone listing or mailing address in Florida,
and has not sold any products or performed any services in Florida since it ceasadalhey
online gaming operations in the United Statesrdafte UIGEA took effect in October, 2006.
However, it contends bwin.party has engaged in sufficient business activitis istate, either
directly or throughts subsidiakes,to justify exercise of general jurisdiction under § 48.193(2) of the

Florida longarm statute.
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1. Direct Activities

iSocial contends that bwin.party directly engaged in businddsrida through a course of
forwardlooking market research amareliminary negotiations withFloridabased partners
anticipation ohopedfor legislative changes aimed at openingnipastateonlinegaming operations
in Florida Specifically, itshows that bwin.partgonducted a brand survey of Florida consurnrers
2011, asking them to rate their awarenessabus real money gaming websitéaurther, in2010
and 2011, bwin.party Director of Business Development, David Alen Laavgléd toFlorida on
two separate occasioftstaling seven days$o negotiate with prospectidoridagamingpartners
ahead of the hopedr legalization of he U.S. online gaming market. Howeveo,deals were
consummated as a resuliedther trip, and because the anticipated legislatiimatelydid not pass,
bwin.party did not pursue further negotiations with any Flobdsed businesses [ECF No:-ZJ9

Neverthelessn a March, 2012 interview with Inside Poker Businéssnhbwin.party CEO
Jim Ryan expressambntinuedoptimism for the possibilitgf bwin.party’sre-entry intothe United
Statesonline poker gamingnarket:

| am the most optimistic I've le@ since the poker market shut

down in the USwithout question | can say that. It's almost like the
stars have lined up.

Right now, given what is happening in the United States, it
has given us the perfect catalyst to invest heavily into our produc
We’'ve got a market and an opportunity to be the number one network
and number one operator in the US marketplace and that's what we're
going after.

[DE 26-1].

In order to show that bwin.party was directly engaged in substantial and nedsudiaity



in Florida, the activities of bwin.party must‘lm®nsidered collectively and show a general course of
business activity in the State for pecuniary bene$culptchair, Inc. vCentury Arts, Ltd 94 F.3d
623 (11h Cir. 1996). Considering bwiparty’s collective activity here, the court does not find the
requisite “continuous and systematic” activity in Florida basedbwim.party’s exploratiorof
potential Floridabased business partners in anticipatioh@pedfor legalization of online gamg
markets in Florida.See e.gHome Gambling Network, Inc. Betinternet.com, PLC2006 WL
1795554 (D. Nev. 200Qplans to begin accepting wagers frah8. players heldhsufficient to
establish personal jurisdiction over UK online gaming comp&iggrpractice LLC vNimble LLG

819 F. Supp. 2d 892 (E.D. Mo. 20X tpnditional prospect of future contractual relationship held
insufficient to support finding of personal jurisdictiol@ypress Pharmaceutical Ing. Tiber
Laboratories, LLE504 F. Supp. 2d 129 (S. D. Miss. 20(3an to eventually sell product in forum
state held insufficient to qualify as doing business in forum state Whdeissippi long arm
statute);Safeco Incv. Ahn, 1995 WL 479306 (E.D. Pa. 1995) (party does not asaifiof privilege

of conducting business in forum merelydxpressing a plan or intention to conduct activityeire

the future), citingHanson v. Denckla357 U.S. 235, 253 (1958).

Accordingly, the courfinds insufficient evidence of direct bwin.gg activity in Florida
sufficientto sustain exercise @afrisdiction under the “substantial and not isolated” actiyégeral
jurisdictionprovision of the Florida long#Fm statute.

2. Indirect Activities

Thecourt alternatively examines whetlmvin.party hasndirectly established a presence in

this forum through the activities of its wholbyvned subsidiary, World Poker Tours Enterprises Ltd.

(WPT)asa basigor invokinggenerajurisdiction undeg 48.193(2pf the Florida longarm statte.
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The supplemental jurisdictional evidence shows that WPT is incorporated in Nevada, and
maintains corporate offices in Irvine, California. é&gularly sponsorslive, televised poker
tournamentst the Hard Rock Casinos located in Hollywood and Coconut Creek, Fldridas
hosted twelvdive tournamentsn Florida since June 201and hashree more eventscheduled
before the end of 2013t hasalsopartnered with River Gaming LLC, basedSuanrise, Florida, to
host a8'WPT Boot Camp” in Fort Lauderdale, Florida, offeriligge lecture, archived footage and
game playfor students seeking tutoring on all aspects of competitive tournament poker play.

Further, WPThasorganizedseveralgambling cruiseut of Port CanaveraFlorida,with
the most recent cruismsted betweeBeptember-85, 2013 iSocialshowshat WPTs advertising
for these cruiseemployedthe combined use adhe WPT Pokerlogo & well asthe bwin.party
“PartyPokerlogo, and that onadvertisemenactuallyidentified“Party Poker” as the sponsor of the
event

Bwin.party, however, deniethat the“Party Poker’brandwas used with its consent in
connection with th®/PT Florida cruises. It submiteeaffidavit of David Gitter Vice President of
Marketing for WPT since 2001, who avehat WPThosted a Carribbean Cruise departing from
Florida in September2012 which was “WPJ¥randed,” with “no PartyPoker branding on the
cruise.” It also submits theffdavit of Kriton KounelakistheAffiliate Team Leader at bwin.party
since 2011, who avers that the bwin.party Affiliate Marketingddpentran three freeroll poker
tournaments otwin.partygaming websites, including PartyPoker.com, in 2@hZh awaded
WPT Caribbean cruisiicketsas prizes.He states that bwin.party did not cretite promotional
materials fothesecruises; hehas never seen the promotional materials supplied by iSocial in this

litigation purporting to displapwin.party’'s ‘Paty Pokef logo oncruise advertisementandthat
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the promotional materialg1 question appear to have been created by third party affiliates

As a general proposition, a foreign parent corporation is not subject to the jusisdict
forum statemerely becausene of its subsidiales is doing business there.Consolidated
Development Corpy. Sherritt,Inc., 216 F.3d 1286, 1293 (fTir. 2000) Resourcédealthcare of
America, Incv. McKinney,940 So.2d 1139 (Fla"®DCA 2006). This principle is based on the
presumption of institutional independence of related corporate entities, whidbemelutted by
clear evidence thahe subsidiary is merebcting asan agent through which the parent company
conducts business in a particular jurisdiction, or that the subsidseyarate corporate status is
formal only and without any semblance of individual identity either of these instancebge
subsidiary’s business will be viewed as that of the parent arghteeatwill be viewed asloing
business in the jurisdiction through the subsidiary for purposes of asserting parsedaition.
Meier v. Sun Int’l Hotels, Ltd.288 F.3d 1264, 1272 (TI:ir. 2002) cert. den, 534 U.S. 827 (2001)

In determining whether a plaintiff ssrting personal jurisdiction has overcome the
presumption of corporate separateness, the following relevasthaistive factors are considered:
(1) the amount of stock owned by the parent of the subsidiary; (2) whether ties &atve separate
headqarters, directors and officers; (3) whether corporate formalities are obddiwetether the
entities maintain separate accounting systems, and (5) whether the parent exercisesecomplet
operationalcontrol over the subsidiary’s general policies oitydactivities. Freudensprung v.
Offshore Technical Services, In879 F.3d 327 (BCir. 2004).

The latter element ofabsolute“operational control” is shown wherthe “the parent
corporation exerts such extensive operational control over a smp#hdit the subsidiary is no more

than an agent existing to serve only the parent’s ne&tsjéa vStar Cruises, Ltd 949 So.2d 1143
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(Fla. 3 DCA 2007);Universal Caribbean EstablishmentBard, 543 So.2d 447 (Fla"™DCA
1989);Dewelopment Corpof Palm Beach. wWBC ConstructionL.L.C., 925 So.2d 1156, 11632
(Fla. 4" DCA 2006) This requires a showing tfigh and very significant” control, to the extent the
subsidiary “manifests no separate corporate interests of its own and functeynsosachieve the
purposes of the dominant corporatioffic, PLC v. F.F.South & Co, 870 So.2d 888, 891 (FId"5
DCA 2004) citing State of Florida v. American Tobagct07 So.2d 851 (Fla"4DCA 1998).

Thepresencef “normal” parentsubsidiary controls — e.gverlap in directors and officers
parental executive responsibility for the subsidiapgsratiors, includingeview andapproval of all
major policy decisios; parentalguarantee ofhe subsidiars obligations; jointparent/subsidiary
executive conferencing gricing and products, anlde parent’s enforcement of goals and directives
over thesubsidiary--- is not the same d®eperational controt Kramer Motors, Inc. vBritish
Leyland, Ltd, 628 F.2d 1175 {&Cir.), cert. den, 449U.S. 1062 (1980)In addition simple parental
ownership ofsubsidiary stockenjoyinga “unified or global strategy” and goals, crasdling of
promotionalmaterialsand the mutual exchange of services for anetherare, without more,
insufficientto establish the requisite agency relationsi@eneral Cigar Holdings \Altadis, SA.,
205 F. Supp. 2d 1335 (3. Fla.), aff'd 54 Fed. Appx 492 (11h Cir. 2002) See generallipickson
Marine Inc.v. Panalpina, Inc.179 F.3d 331 (BCir. 1999; Hargrave v. Fibreboard Cor10 F.2d
1154 (§" Tex. 1983); De Jesusv. Sears, Roebuck & Co., In87 F.3d 65 (¥ Cir. 1996).

To show a “very significant” degree of operational control over the subsitharyparent
must exercise control to suchextent that the subsidiary manifests no separate corporate interests
of its own and functions solely to achieve the purposes of the dominant corpoidtoda v.

American Tobacco Cp707 S®d 851, 855 (Fla. WDCA 1998) Conversely, the requisite
13



“operational control” is absent whetee subsidiary’s presence in the forum state is primarily for the
purpose of carrying on its own business amdere it has preserved “some semblance of
independence from the parenMeier ex rel. Meir v. Sun Interiotels, Ltd 288 F.3d 1264 (11

Cir. 2002).

A distinct corporate identitgtefeating a finding of agency relationship has been found, for
example, wher¢he subsidiary owned its own production facilities, distributed its own products
through its own sales organization, maintained its own accopaits its own employees and
received no actual marketing or strategic plans from the p&engeral CigaHoldings v. Altadis,
S.A,, 205 F. Supp. 2335, 1344S.D. Fla. 2002)aff'd, 54 Fed. Appx. 492 (ffLCir. 2002) where
the subsidiary was responsible for organizing its owndegiay activities, financesecords and
accounts Abramson Walt Disney Cq132 Fed. Appx. 72@L1" Cir. 2005); where thesubsidiary
unilaterallycontrolledthe placement aharkson its own websiteCross Country Hom8ervices,

Inc. v. Home Service USA Cor@Q10 WL 554439 (S.D. Fla. 201@ndwhere thesubsidiary did
not need authorizatiolor general corporatactivity. Faro Technologies, Inc. v CimCore Corp
2006 WL 4975982 (M.D. Fla. 2006).

In this casebwin.partycontends thathe dayto-day ogerations of WPT are managed and
controlled by WPT employees and officers residing in Irvine, Californi@ot bwin.party
managementiSocial contests this assertiontroducing evidence dbrty-four separatewin.party
policies and proceduraianualsvhichcontrol numerouaspect of theoperations oits subsidiaries,
including WPT These include &elegation of Authority”policy which require bwin.party
subsidiaries, including WR 1o adhere to bwin.party approved accounting polittessek approval

from bwin.party on all major policgecisons and financiatommitmens, to submit to bwin.party
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internal audit controls, antb seek bwin.party approval over a variety of business operations,
including openingf bank accourst; issuance détters of credit,obtaininggambling licensesjew

hires that exceed budgetenior management bonus awardsentive rulesand retention.In
addition, bwin.party“delegation of authority” policiegequire thatall patentor tracemark
infringement litigation initiated byor against asubsidiarybe conducted undepversight of
bwin.partyGeneral Counseglndall related litigation costs subject to bwin.pa@agneral Counsel
control and review.

On the other hand, unrebutted evidersztdmitted by bwin.party shows that WPT
management teans resposible for recruitment, hiringcompensation and firing oVPT
employeesthat the WPT CEO is responsible for creation and implementation of thebWdgjEt
(subject to bwin.party review and approval of overall strategy and budgetary, goatsWPT
maintans its own managemeimersonnelwho reportdirectly to the WPT CEQthat WPTis
comprised of numerous divisions responsible for thetdaay operations of WPTincluding
separate finance and leglpartmerd, the heads of whiateport directly to te WPT CEQ that
local WPT management reviews and approves bonudessoseniofVPT employeesandthat
bwin.party’s requiredaccounting policies are those mandated by all Jagaherally accepted
accounting principles, many of which were required tomgmwith general corporate governance
rules.

Jurisdictionaldiscoveryfurther revealsthat former bwin.partyCEO Jim Ryan controlled
selection of the Chief Executive Officer (CEOnHtwin.party subsidiaries, includigPT, andin
fact appointed former WPT CESteve Hellerwho servedrom January2010 througldune 2013

However Ryaris unrebuttediepositiortestimony also shows thateller retainedauthority to build
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his own management teammand to independently create antgplementthe WPT budget. And,
althoughRyan frequentlyconsulted with anédvised Heller orvariousmanagement matters
conversing by telephone once or twice a month by Ryan’s estimate, or ondeeoa tweek by
Heller’'s estimate-the ultimate deision -making authority on WPT business operati@ssed with
Heller.

Heller consistently testified thae was responsible for the creation and oversigit@T
business strategy aiitd day-to-dayinternaloperations.He furthertestifiedthatWPT had its own
legal department which wasdependentlyesponsible for negotiating and drafting agreements with
third parties,overseeingVVPT marketing and public relations materialsanagement of WPT
intellectual propertyandresolution of all human resawes related complaintyheWPTin-house
counsel reported to WPHresidenfAdam Pliska, who in turreported directly to Heller.

Heller also testified tha?®VPT alsomaintainedits own finance departmentwhich also
reported directly to Heller and wassponsiblefor dayto-day accountingof the organization
oversightof tax compliance and tax planning, budgétsecastsand managememf employee
benefits In addition, WPT operaddts own marketing/promotia department, online gaming
departmentfilm studio and land-based touring managenaspartment

Asoneexample oWWPTs autonomy ints own dayto-day businesaffairs Hellerdescribed
acontractuahgreement which he negotiated with 8eminole Tribe ofFloridain 2010 governing
WPT tournamenkevents andVPT brand licensing at Seminole Hard Rock CasimoElorida
Heller avers thdbwin.partymanagemerdid not participate in those negotiations, or otheraiisct
or instruct WPTregarding the terms di¢agreement oany ofits subsequent amendmej@s-2].

iSocial does not offer any evidence to contradict these statements re§&RITngternal
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operational control. Nor does dffer any affirmative evidence tsupportthe contention that
bwin.party had any control over tiéPT advertisingpr that it in any way hasbpecificinvolvement
orknew of WPT’s decision to use the “Party Poker” name in any of its promotional risat@tieer
than this evidence regarding WB&pparent mavericeployment of the bwin.party “Party Poker”
logo, plaintiff has presentet evidencaending to showhat WP Teffectively functioned as agent of
bwin.party. On thisevidentiary predicataVPT'’s public statements and use of the “Pd&ttoker”
mark are not sufficient to ignore the separate corporate entities.

As iSocial fails to meet its burden of showititge existence of an agency relationship
between bwin.party and WPhe activities of WPT cannot be imputed to bwin.party foppaes
of establishinggeneraljurisdiction over bwin.party under the “substantial business activities”
provision of the Florida longrm statute.Seee.g. Yellow Pages Photos, IncZiplocal LP 2012
WL 5830590 (MD. Fla. 2012);Cross Coumty Home Services, Inc. Mome Service USA Corp.
2010 WL 55439 (S.D. Fla. 2010y re Farmland Industries, Inc2007 WL 2694308 (MD. Fla.
2007); Dewlopment Corpof Palm Beach wWWBC Construction, L.L.C925 So.2d 1156FQa.4th
DCA 2006).

B. Specific Jurisdiction

iSocial alternatively contends that bwin.party’s issuance of a cease and desist ligster to
business partner in Cyprudgaxsonconstituted an intentional tort which satisfies the requirements of
specific jurisdiction undefla. Stat848193(1) @&)X2), which provides that jury may be exercised
over a norresident person in a cause of agtarising out othecommission of tortious act within
the stateor 848.193(1)(#6), which provides for exercise of jurisdiction over nonresident who

causes an injury within the statésangout of an act or omission taken by the defendant outside the
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state, if at or about time of injury defendant was engaged in solicitatsmmnace activities within
the state.

More specifically, iSocial arguesahbwin.party’s act ofsendinga ceasanddesist letter
from its counsel located iGibraltar counsel toPaxson, an iSocial busineaSiliate, located in
Nicosia, Cyprusgconstitutes a tortious interfereneéh advantageoususiness relationship win
caused injury to iSocial in the State of Floridiacontends that the tortious act of issuing the letter
supplies a basis for exercise of specific jurisdiction ur#83.193(1)&)(2), which has been
interpreted to apply tadefendant’ssommission of tortious acts outside the state that cause injury
inside the stateSeePosner vEssex Ins. Ca78 F.3d 1209 (f1Cir. 1999). The theory is thaa
defendant need not be physically present in the state to commit a tariresrdt v Horowig, 822
So.2d 1252 (Fla. 2002)The statute has accordingly baaterpreted to encompasstious acs
resultingfrom telephoneglectronicor writtencommunicationsentinto the stateld. Howeverthe
exercise of specific jurisdiction undehis provision requires that theallegedly tortious
communication bpurposefullydirected atFloridaresidents, corporations or propddgatedn the
State. Crowe v.Paragon Relocation Resourcése., 506 F. Supp. 2d 1113 (N.D. Fla. 2007).

In this caseiSocial does not allege that bwin.patisected any tortiousommunicationo it
in Florida Instead, thact constituting the allegertiousinterference-the ceas@anddesist letter
issued by Gibraltar counseloccurred outsidéhe State oFloridaand was directed to Paxson, an
iSocial business affiliatén Cyprus. There is no affirmative evidence thawin.partycounsel was
aware of the existence of iSocial or its connection to Paxson at the time shehiedatdrt indeed,
counsel’s unrebutted affidaaffirmatively establishes the contrary.

In short, there is no factual support ftre proposition that the allegedly tortious
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communication wapurposefully directed to plaintiff in Florida, or the allegation that bwin.party
“knew or was reckless in not knowing, that iSddiad trademark rights in the ‘partystarpokaigrk
when it issued the letteBpecific jurisdiction, therefore, cannot attach baseatisrtommunication
under 48.193(1) (4R). SeeCrowev. Paragon RelocatioResources, Inc506 F. Supp. 2d113,
1121-22(N.D. Fla. 2007)White Wave Intermtional Labs|nc. v. Lohan,Case 2010 WL 3835873
(M.D. Fla. 2010)PK Computers, Inos. Independent Travel Agencies of America, 1686 So.2d
254, 255 (Fla. 4 DCA1995).

Moreover even ifiSocialcouldplausibly alleger showthat thecease and desist letter was
sent with knowledge of plaintiff’'s existenoeits relationship to Paxson, a single ceasetdesist
letter, reservingheright to enforcea trademark,does not qualify as gurposefubvailment of the
privilege of conducting businessaforum statevhich satisfesdue processSeeStromanRealty
Inc. v. Antt, 528 F.3d 382, 3875" Cir. 2008)(lone ceas@nddesist lettedoes not evidencany
anticipation of being haled into court, nor put party on notice it might be sued for purposes of
satisfying minimum contacts tesghrenfeld vMahfouz 489 F.3d 542 (2d Cir. 20Q8ame) Miles
Bramwell USALLC v. Weight Watchers Inteational, Inc., 2013 WL 1797031 (Ib. Tex. 2013);
Sportschannel New England Ltéartnership v Fancaster, Inc.,2010 WL 3895177 (D. Mass.
2010)(holder of trademark has right to enforce mark without subjectingagefsonal jurisdiction
in forums in which it haimited or no substantial contapts

Becauséhere are no other contacts witloridathat plaintiff asserts could form the basis of
an exercise of specific personaligatictionover bwin.party, the couréjects the allegedly tortious

letteras a basifor exercise of specific jurisdiction under the Florida |@ngy statute.
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V. Conclusion

Because the court does not find an evidentiary predicate for asseréithesfgeneral or
specific personal jurisdiction over bwin.party untihetlorida long arm statute, itisinecessarfpr
the court to reach the constitutiom@mponent of the lorgrm analysis, oto considerthe
defendant’s remaining challenges to domveniencef the forum or the legal sufficiency of the
causes of actian

It is accordinglyORDERED AND ADJUDGED:

1. The defendard motion to dismiss the plaintiff's SecoAdnended Complairfor lack of
personal jurisdiction [ECF No. 28§ GRANTED, andtheclaims againstefendanbwin.party are
DISMISSED WITHOUT PREJUDICE to the refiling of suit against this defendant in an
appropriate forum.

2. A final judgment of dismissal pursuant to Rulesb@ll enter by separate order

3. A s there is nothing further for the court to do in this action, the Clerk is directed to
CL OSE this file and terminate any pending motion$veSOT .

DONE AND ORDERED in Chambers at West Palm Beach, Floridatffsday ofOctober,

2013.

erT. K. Hurley/ e
United States District Judge

cc: all counsel
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