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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1380685CIV -HURLEY

SANDRA SUNDERLAND et al.,
Plaintiffs,

VS.
BETHESDA HEALTH, INC. et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT
AS TO PLAINTIFFS SANDRA SUNDERLAND, BARBARA DRUMM &
CAROLANN DONOFRIO [ECF Nos. 235, 223, 241
THIS CAUSE is before the Court on tH2efendantsmotions for summary judgmeiats
to the disability claims oPlaintiffs Sandra Sunderland, Barbara Drumm and Carolann Donofrio
arising under théAmericans with Disabilities Acttlje “ADA”) and he Rehabilitation Act of
1973 (the “Rehabtation Act’). Having carefully reviewed the evidentiary record and
considered the partiearguments andelevant legal authoritiesand having had the benefit of
oral argumentthe Court has determineddoantthe Defendantsnotions for summary judgment
for reasongnore particularlyexpressed below.
. BACKGROUND
A. Factual Background

DefendantBethesda Hospital, Incand Bethesda Health, Infcumulatively “Bethesda”)
own and operate Bethesda Memorial Hospital (“Bethéddeorial’) and Bethesda Hospital
West (“Bethesda West’poth located in Boynton Beach, Floridigne threeindividual plaintiffs

are deaf persons who communicate primarily through the use of AmeiganLanguage

(“ASL”) and whowere treated at Bethesdiéemorial on various datebetween2012and 203B.
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All plaintiffs allegethat they requested live, @ite ASL interpreting serviceat some point
during their interaction withhospitalstaff at this facility, but thatthe hospital failed to honor
thar requestsPlantiffs contendthis failure deprived them of effective communicatiaith
hospital staff in violation of their rights under the ADA @hd Rehalhitation Act.

Bethesdamaintains a policygoverning communication with its heariwmgpaired patients
“Operations Regulation 111&ff. December 28, 1990adt updated on January 18, 2012. This
policy, effective during thdospital admission of each of thbovenamedplaintiffs, provides at
Section IV.C, “Procedure Hearing Impaired

For the purpose of rendering emergency health care, the Hospital provides
telecommunication devices including a Teletypewriter (TTY) and/ideo
Remote Interpreting (VRI) Computer on WheelbeTTeletypewriter (TTY) unit

is stored in the Communication Department for all areas to access to aid
communication with patients or the next of kin who will be making health care
decisions for the patient with impaired sensory, manual or speaking skills. The
Video Remote Interpreting (MR computer is stored in the Nursing Supervisor’s
office and will be brought to the area requesting the unit by the Nursing
Supervisor. When finished with theeletypevriter (TTY) and/or the Video
Remote Interpreting (VRI) computer, the TTY must be returned to
Communications anthe Video Remoté&Computer tothe NursingSupervisor’s
office.

In those circumstances where VRI does not accommodate patient need the
nursing @ministrative supervisor and or risk managat will be contacted to
assist with providing an alternative communication mode such as via Nationwide
Interpreter Resource Inc. (5615-2346).

The Human Resource department shalhintain a list of employeeswith
documentation of competencyitderpretusing sign languageThese employees
shall be available during their shift to assist in the communication and interpreting
with patients and visitors when VRI does not accommodate patient need.

[DE 235-4, p. 4].

Gary Ritson, Bethesda®rmer Vice-President for Risk Managementas at allmaterial

timesthe person responsélfor ensuring compliance with Bethesdatscommodations policy



for hearingimpaired persondde testified that Bethesda routinely relies on VRI as an auxiliary
aid for all foreign languagedDE 2355, p. 16], except in instances when it is not functional, in
which case a liveonsite interpreter isalled DE 24128, pp. 6-8].

With regard to deaf patients, VRI involves use of a IASL interpreter to facilitate
communication with the patient via mobile video equipment. If a Bethastilentexpresses a
preference for communicatinghrough alive interpreter, his or her bedside clinician is
responsibldor initiating a request for VRIfrom the nursing supervisor [DE 235 p. 18]. The
bedsidenurses are entrusted with responsibility to determine the need for VRieserandhe
hospital relies ortheir judgment to determine functionality dfe VRI machines when they are
used. If the machines are not operational, technical staff be brought in to assist the
problem cannot be correctdtie nursing supervisanust contacthe “Administrata on Gall” or
Risk Manageifor authority tohire a live, onsite interpretefECF 23525]. Ritson was never
personally involved in a situation where VRI was fotctioning, but was aware afistances
wherethere were technical problems, requiring use of asieninterpreter [ECF 2385].

Dorothy Kar, Bethesda’s nursingupervisoy testified that the policy at Bethesda governing
use of VRI technology allows any staff person to request the VRI from the gistgiervisor,
and thatupon such requestheas nursing supervisavasresponsible for delivering the VRI to
the patient’'s room [DE 2386, p. 8]. Kerr recallednly two occasios where she needed to
obtain onsite ASL interpreterdor hearingimpaired patientslue toVRI malfunctioningissues
[ECF 23526, p. 13]; in both instancegursuant tdhospital policy, Kerr was required t@btain
authorizationfor ordering a onsite nterpreterfrom the“A dministrator onCall” [ECF 23526,

p. 18]. Other than these two incidents whéRd malfunctioningnecessitatethe use of orsite



interpretersKerr was unaware of argpmplaints about VRI performance issues from patients or
staff [ECF 23526, p. 19.
1. Sandra Sunderland

Plaintiff SandraSunderlandis a sixtynine year old woman residing in Boynton Beach,
Florida. On October 28, 2012, she suffered a heart attack and was admittedBetlieeda
Memorial emergency room.She was given nitroglycerin and placed on EKG monitori@mn
October 3, 2012, she underwent a cardiac catheterization, ordered by her cardi@ogigbn
Sohsten, and performed by Dr. Gustave Cardés®scted byDr. Von Sohsteh

Dr. Sofsteris initial consultation note describes Ms. Sunderland’s mednistiory as
significant for hypertensionhypothyroidismand deafness. Under “review symptoms” he
notes, Difficult to obtain due to her deafness, but apparently she denies heawt &gifaptoms,
palpitations syncope, stroke, bleeding daudication She does not have any pending surgeries
(thiswas also obtained from her son)” [ECF 235-15, p. 2].

Dr. Cardenagestified that hanet beforehandwvith Ms. Sunderlandand herthirty-yearold
son Brad Sunderlandio explain theprocedureand believed he was able tffectively
communicatewith Ms. Sunderlandwithout an interpreterHe neveradvised anyone in the
hospital administratiothat he needed an interpreter, aaadthat he performed the procedure
only afterMs. Sunderland provided herformed consent

Although a signed consent form dated October 29, 2012 bearing Ms. Sundesigndture
is includel in the hospital charfECF 23517], Ms. Sunderland denies that Dr. Cardenas
explained thgorocedure to her before it was performeddeed, when her nurse told Her.
Cardenas wanted her to have a catheterization, she was “sficakedhich point she asked the

nurse for an interpreter, but the nurse said “no” [ECF 235-19, p. 2].



Ms. Sunderlanctontends Dr. Cardenas newxplained anythinglirectly to herbeforéhand,;
instead, she says that she was lying down in another, remared to deatfi while her son
talked to the doctor. When her nurse thker to @lm down, Ms. Sunderland said, “I was like,
“Huh, what's going on here? Where is my interpret8o?nothing’ [DE 23519, p. 2} She said
shewas not made privy to arprior conversations between Cardenas and her son [DE235.

3], andthat her only communication with Dr. Cardenas was when he checked hebbtas

starting the procedure and gestured that everything was good. She said she did not even
understandhat ste had suffered a heart attack until after the procedure waswlbee herson
explained thesituationto her in the recovery room [DE 67-8; 235-19, p. 5].

While still in recovery from the catheterization procedurgls. Sunderlandleveloped an
intrapertoneal hematomaafiuncontrolled bleedrém the catheteinsertionsite), a “known and
common” riskof catheterizationand was rushethto emergencysurgeryfor femoral artery
puncture and rupture. She underwent several blood transfusiftes her sonigned consent
papers (DE 23839, p. 12)), and was placed on a ventilator in the intensive care unit, stieere
remained sedated and intubateda few days.

When she initially awokeafter surgery,a hospitalstaff membergave her a piece gfaper
which read “Sandra- We are letting you wake up. You had surgery last nite. You have a
breathing tube in your throat. We want to take it out very soon but you must relay tashel
Can you do that?”’[DE 23513] [DE 23519, p. 8. The next day, October 30, 20 nurse
noted in Ms. Sunderlandshart that she had participatedaeducation b medicationand side

effects,but with “questionable comprehension” [DE 235-1, p. 4].

1t is unclear from this testimony if Ms. Sunderland is describing cemtsrshe made to the nurse, or whether she is
describing her own internal thought process at the time.
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On the fifth day of her admission, November 3, 2012, after coming out of medds.
Sunderlandand hersonasked heattending nurse to provide a liven-site interpreter [DE 235
8, p. 18]. This request was not accommodated, but the nurse did provide VRI services as an
auxiliary aid on that date. However, according to Ms. Sunderland, the nursel seeue how
to usethe machinery, and fivether nursesvere called irto try to help hook it up. The machine
was ultimatelyengagednd usedwo times for a total of 27.3 minutes this datealthoughMs.
Sunderland complainedahit was not working wellgcontendingt “was going off and on ... it
was freezing ... a lot of problems” [DE 139, p. 5, 15-106] Her sorrelayed her frustrations
with the equipment to hospitataff, andrequestdthat an orsite interpreter be provided lieu
of the VRI computer [235-8, p. 18].

No VRI was used on November 4 November5, 2012. During this time, hospital staff
relied on notes, lipeading and assistance from Nk&inderland’s son to communicate.

On November6, 2012, three VRI calls were made: 3.88 minutes, .07 minute, and 4.62
minutes, fora total of 8.57 minutes. The son complained that the VRI was not used more that
day, and asked to talk to thé&ending physicianHe was provided with contact informarti for
Ms. Sunderland’'sprimary care physicianDr. Deitsch,who he tried to reach by telephone
without success.

OnNovember7, 2012, four VRI calls were mader a total of 34.19 minutes throughout the
day. On this date, Ms. Sunderland contends ratDeitsth was offered butefuseduse ofthe
VRI, saying he “didn’t have tinigor it when thenursewassetting it up. He insteagestured

to Ms. Sunderland, usingsleep hands” pressed to the side of his famdicatingthat she was

2 Sunderland testified that throughout the seven or eight times the VRI wasdugng her admission, it was
generally “very blurry, frozen screen... just terrible;” however, she adleutged one instance, when the nurse was
explaining use of her medications, where it worked for approximatelyisautes without interruption [DE 2359,

p. 11].



going home and everything woulek fine [DE 23519, p. 6]. According to the chatbr.
Deitsch was also usepen and paperto communicate withMs. Sunderland throughout her
admission [DE 235-1, p. 9].

On November 8, 2012, Ms. Sunderland was dischargddnote in the bart by case
manager, Adner Acciusndicates thahe communicated wittMs. Sunderlanét this time using
an onlineinterpreterto explain thaherdoctor had ordered discharge to a skilled nursing facility.
Ms. Sunderland toldhe case manager that her other doctor, Dr. Deitsall,already approved a
directdischarge to her home, since she could walk well.

Two yearslater, in the fall of 2014,Ms. Sunderlandhad a pacemaker implanted at JFK
Medical Centerin Atlantis, Florida The doctor who placedhe pacemaker, Faren Angella
testified that the pacemakers functioning normallyand has amverageremaininglongevity of
nine years [ECF 235-1].

The conditions for whichMs. Sunderlandis currently being treatedby her primary care
physician, Dr. Nuria Rodriguez coronary atherosclerosigtrial fibrillation; old myocardial
infarction; senile osteoporosianspecified diastolic heart failure; unspecified hypothyroidism;
chronic kidney disease, Stage(thild); cardiac pacemakeainormal radiological findings in
lung, chronic pulmonary heart disease, chronic airway obstruction, depressive dasolgein
in joint, pelvic region and thigh are all stable or under contf®@E 235-1] and Dr. Rodriguez
has directed Ms. Sunderlandto return forroutine follow-up appointmeatat threemonth
intervals

Ms. Sunderland’scardiologist Dr. Roberto Von Sohstergssigns currentliagnosesof
arteriosclerotic heart disease, atrial fibrillationhyperpiesia hypertension andpulmonary

hypertensionanddescibes her coronary disease as “stablfDE 2352]. At depositiontaken



Decembe 16, 2015 Dr. Von Sohstentestified that it was impossible to opine, within a
reasonable degree of medical probability, as to whétlseSunderland’s caliac condition will
require her to be hospitalized in the near future [ECF 290-1, p. 2jurtherexplained:
| think she eventually will go back to the hospital, you know, because of either the
atrial fibrillation, perhaps a bleeding problem because now she’s on blood
thinners for life, or because of progression ofd@onarydisease. The timing of
that is unpredictable. | think she’s stable. If you ask me today my bestgudg
my best assessment, | dorékpectthat she will destabilize in the next few
months. That wathe question posed to méd, within the next three months she
would, you know, have a high likelihood of landing in the hospital. Bu it i
unpredictable.
[ECF 290-1, pp. 4-5]

At deposition taken September 11, 200Mk. Sunderlandestified she did not have any
future procedures scheduled at a Bethesda facility, and that in anyséaewuld “never again”
return toa Bethesddacility becauseBethesda doesot providelive, onsite interpreters She
said she did not “believe in” VRI, explaining “[l]t's too dangerous for uld.just doesn’t work
andthat's it' [DE 23519, p. 9]° In heraffidavit datedDecember 17, 2014iled in oppostion
to the current motion for summary judgmeis. Sunderlandbacktracledfrom this statement,
stating it was based on Bethesda’s historical reliance on VRI computer gregen auxiliary
communication device despite knowroblemswith its performace, and that she would like to

return to Bethesda in the futurfeiti changes its practices “to ensure effective communication

because Bethesdaathe closest hospital to her hofé 67-8, p. 2].

% Sunderland testified that in the seven or eight times the VRI was usad Her admission, it was generally “very
blurry, frozen screen... just terrible,” althougihe acknowledgesne instance, when the nurse was explaining her
medications, \were it worked for approximately six minutes without interrupti® 3519, p. 11].
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2. Barbara Drumm

Plaintiff Barbara Drummis an eightyyearold womanwho presented athe Bethesda
Memorial emergency roonon February 8, 2012, complainingof back pail [DE 2235].
During triage processing hospital staff noted that Ms. Drumnirequests to read lips and
write/refusednterpretet [DE 223-10] Ms. Drumm, howeverdeniessaying this [DE 2225, p.
8]. Because of abnormal EKG and nbdck pain, she was admittéal the hospital where she
had daily EKGs, and underwent an Mhewas diagnoseavith hypertension anthack pain
secondaryto degenerative disc disease, and prescripath medicine antrinflammatory
medicationand hypertension medicine [DE 223-8].

On the third dayf her admission, February 2Ws. Drumm’sdaughtercomplained about
patientcommunication problemand aVRI machine was brought t®ls. Drumm’sroom [DE
22325, p. 11]. Hospital records shawme fourminuteVRI call on thatdate DE 674, 5. Dr.
Jaffee, hemattending physician, communicated whkts. Drumm through a visitor on thdate,
although Ms. Drumm later complained to her nurse that her visitor was also debtrafore
could not havdeen a reliable interpreter [DE 223, p. 14].

On the following dayMs. Drumm askednothervisitor to find out if her doctor was coming
back and whether she was ready for discharge; the nurses placed a call irdtfeBr.who
relayed that he did not intend to return as he had just seen Ms. Drumm the dayahdfore
explainedher situatiorthrough a visitor athe patients bedsidgDE 22311, p. 14. Ms. Drumm

was discharged on February 28, 2012, with VRI machinery used to explain discharge

* Ms. Drumm contends she went to Bethesda to have a stress test as directedrhylktttough the records of her
treating physician Martha Rodriguerake nomention d such adirection; Dr. Rodriguez’s office notes indicate she
saw Ms. Drumm offrebruary 2% for complaints ofupper right back spasms and stiffness after lifting groceries.
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instructions for her high blood pressure medicine, pain and muscle relaxaninee{iE 223
9, p. 2][DE 223-25, p. 11].

On April 30, 2013,Ms. Drumm againpresented athe Bethesddemorial emergency
room complainingpf chest discomfort radiating into her left arm [DE 228 22320]. Nursing
triage notes indicate that she communicated with pen and paper, and requesied YR3{22]
which was used to take her historyamonduct an initial pysical examination [DE 2230].°

The next day, May 1, 2013, Ms. Drunimad a cardiac stress test for which she signed
written consent. The test results wemgegative[DE 223-21], leading herattending physiciato
conclude that & complaints ofpainwere musculoskeletaklated. She was discharged at 7 p.m.
A week laterMs. Drumm followedup with her primary care physician and explaitetim that
she hadecentlybeenadmitted to Bethesda fa full cardiacwork-up, and thatall of her tests
returned negative, withdjustments madaccordinglyto her medications.

Ms. Drumm is currently diagnosdal her primarycarephysician, Dr. Martha Rodrigugz
with “allergies, seasonadiverticulosis ofthe large intestinewithout perforation abscess or
bleeding;HTN with renal disease&kidneydiseasechronic,stage II” [DE223-1]and is seen for
routinefollow up examinationsAccording to Dr. Rodriguez’most recenbffice note ofAugust
24, 2015, her conditions are stable.

Ms. Drummstateshat Bethesddemorialis theclosesthospital facility to her, and that
she plans on returning ibin the futurefor medical carealthough sheacknowledges that she has

no medical proceduresurrentlyscheduled

® According to plaintiff's opposition papers, a cardiologist consultaticn atéained at the outset from Dr. Styperek,
who initially wrote to Dr. Deitsch, Ms. Drumm'’s attending physician, tleatvould consider her for a cardiac
catheterization if someone could explain to her the benefits and pitfalie pfacedure [DE 230, p. 15flowever,
plaintiff provides no record support for this statement which thet éounable to otherwise substantiate.
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3. Carolann Donofrio

Carolann Donofrio is a sevengight year old woman She was @mitted to Bethesda
Memorial with complaints of rapid heartbeah two separate occasienOn the first admission,
January 5, 2013, VRI was continuously useddeer two hours beginnng at 3:30a.m, the
point of intake. The emergency room attending physician, Dr. Gregory Deitsch, tookrg hist
and performedan initial physical examination, noting that a “sign language interpreter on the
telemonitor” was used during this processid the nurse flow chart similarly notes that a
“translating machine” was provided this timgDE 241-8].

The chart also notes that staff was able to communicateMgttiDonofrio throughout her
admission usinghe VRI and lipreading. Records from“Lif e Links,” the company which
provides video remote interpreting service for Bethesda, shatWwRI was periodicallysed
throughout the day of Januari &nd into the next dayp through approximately 1 p.mMs.
Donofrio, however,deniesthat VRI was used to communicate with raring herinitial
examination by Dr. Deitsch @t any of thesethertimes [DE 2413, p. 8].

Ms. Donofrio underwent routine blood wor&,chest xray, an EKG and echocardiogram
The consulting cardiologist, Dr. Rodolfo Carrillamenez diagnosed her with paroxysmal atrial
fibrillation and hypertension, noted to be “under excellent control,” and obs§tjrexpatient is
otherwise stable [DE 2410]. She waslischarged odanuary 6, 201fDE 241-9] and signed
discharge instructions for “atrial fibrillatiordffirming herunderstanding of the instructions [DE
241-12.

Life Link records showRI was usedhree times on the date of discharge; twice in the
morning andonce in the afternoon for.% minutesjust prior to discharge.In her current

summary judgment papers, plaintifirgues thaBethesdaospital staff madéree unsuccessful

11



attempts to connect to VRIn this datewithout caling for an onsite interpreterbut shedoes
not cite anyrecord evidence in support of this contention [ECF 250 p. 15].

Ms. Donofriowasagainadmittedto Bethesdaviemorial emergencyoom withcomplaints
of rapid heartbeabn July6, 2013 On this occasiomospitalstaff was not able to activate the
VRI machinery andmade arrangements for aon-site ASL interpreter to facilitate
communications. Thérst interpreter arrived a4:00 a.m. and stayed until 9 a.m.; the second
interpreter arrived at 9 a.m. and stayed until./.gDE 241-23]. Ms. Donofrio hadthe same
routine, noninvasive procedures performed as she did in her prior admission, and was again
diagnosed with atrial fibrillatiomnd hypertension [DE 241-18].

VRI was operationaland usedseveraltimes befoe her dischargeon July 9, 2013 a
cardiologist consultation, for example, was conducted by Dr. Janus Stypereke wbtes
indicatethat VRI was used tootnmunicate witivis. Donofrioduring his physical examination
[DE 241-3, p. 1011]. However, Ms. Donofriocomplainsthat VRI was not working well
throughouther Julyadmission explaining ft would go out and they would have to unplug it,
plug it back in,” and that[ijt was blury and it was very frustrating” [DE 241-3, p. 9].

Ms. Donofrio is currently diagnosed by her primary care physician, Dr. Johmd,opi¢h
“chronic kidney disease stage (severe) stable,” ‘Unspecified diastolic heart failyrddD
stablg” “esophageal refluxstable” “hypercatemia, resolved,” dtrial fibrillation ... stable,”
(“stable”), “unspecified hypothyroidispon replacementnormal TSH’ “unspecified essential
hypertensionadequate contrgl “mixed hyperlipidemia... on statins; lifestyle modificatigh
and “openangle glaucoma unspecifiedDE 241-1, pp. 34]. At her last physical examination,
June 2015, Dr. Lopera found Ms. Donofrio to be “overall: in no acute stress” and directed her to

return for routine three month follow up lab testind.
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Her cardiologist, Dr. Andres Ruiz, performed a routine foHopvexaminationon May 26,
2015, finding her in “no acute distress,” withmproved episodes of palpitations,” “normal
thyroid functior’ and “no evidenceof ischemia’ anddirected heito return f@ a routine six
month follow up evaluation [ECF 241-2].

B. Procedural History

In their operative Third Amended Complaint, Plaintiffs assert that Bethesda failedviogr
interpreting serviceadequateo ensure effective communication with them during each of their
respectivehospital stays, and théhis lack of effective communicatiowviolated their rights
underTitle Il of the Americans withDisability Act of 1990 (“ADA”), 42 U.S.C § 12181et
seq, and section 504 of thRehabilitationAct of 1973 (“Rehab Act”), 29 U.S.( 794, by
depriving them of an equal opportunitygarticipatein and enjoy théenefitsof the hospital’s
services. Plaintiffs seek injunctive relief reforming Bethesda’'s pels and procedures, as well
as compensatory damages, attorneys’ fees and daosi$s current motions for summary
judgment,Bethesda contend that Plaintiffsare unable to demonstrate entitlement to eifwen
of relief.

[Il. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d. P.
56 (a). An issue is “material” if, under the applicable substanéive it might affect the outcome
of the case. An issue of fact is “genuine” if the recakehas a whole could lead ati@nal trier
of fact tofind for the noamoving party. U.S. ex rel. UrquilleDiaz v. Kaplan Univ.780 F.3d

1039, 1050 (1 Cir. 2015) (quotingdarrison v.Culliver, 746 F.3d 1288, 1289 (1 ir. 2014).
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If the movant meets its initial burden under Rule (6% the burden shifts to the

nonmoving party to come forward with “specific facts showing a genuine isstrgaf.” Fed. R.
Civ. P. 56(e). “[T]o survive summary judgment theonmovingparty must offer more than a
merescintilla of evidence forts position; indeed th@onmovingparty must make a showing
sufficient topermit the jury toreasonablyfind on itsbehalf.” Urquilla-Diaz, 780 F.3d at 1050
(citing Brooks v Cty. Com'n of Jefferson Cty., Alai46 F.3d 1160, 1162 (T1Cir. 2006).

In ruling onamotionfor summary judgment, the Court must construe the facts alleged in
the light most favorable to the nonmoving party and resolve all reasonable doubts abous the fac
in favor of thenon-movantLiese v Indian River Cty. Hsp Dist., 701 F.3d 334, 337 (f1Cir.
2012). Howeer, a court need not credit affidavit evidence which directly contsaavith
earlier, sworntestimonyof a party That is, fw]hen a party has given clear answers to
unambiguous question which negates the existence of any genuine issue of faatetizdt
party cannot thereafter create such an in issue with an affidavit that reen¢tgdicts, without
explanation, previously given clear testimony&n T. Junkins & Assocs., Inc.W.S. Indus.,

Inc., 736 F.2d 656, 657 (11th Cir. 1984)hus,a digrict court maystrike as shamn affidavit
which contradictstestimony depositionwhen the party merelygontradictsprior testimony
without givingany valid explanationid.at 56. In order tde stricken asa sham, howeveran
affidavit mustbe “inherently inconsistent.”

[ll. DISCUSSION
A. GOVERNING LAW: ELEMENTS OF CLAIM
Title Il of the ADA applies to privatehpperated public accommodations, including

hospitals, and prohibits discrimination “on the basis of disability in the full and equal

employment of goods, services, facilities, privilege, advantages or aanations.” 42 U.S.C.
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812182(a); 42 US.C. §12181 (7)(f) (defining hospitalsas publicaccommodations Such
discrimination includes:
afailure to take such steps as nimynecessary to ensure that no individual with a
disability is excluded, denied services, segregated or otherwise treféeeendy
than other individuals because of the absence of auxiliary aids and services,
unless the entity can demonstrate that @kinch steps would fundamentally alter
the nature of the good, service, facility, privilege, advantage, or accommodation
being offered or would result in an undue burden ...
Id. § 12182(b)(2)(A)(iii). A Department of dstice regulation implementingitle Il further
providesthat “[a] public accommodation shall furnish appropriate auxiliary aids and services
where necessary to ensure effective communication with individuals witbildisa. This
includes an obligation to provide effective communication to companions who are individuals
with disabilities” 28 C.F.R.§ 36.30%).

Although Title Il does not allow a private party to seek damages, it damsde for
injunctive relief. 42 US.C. §12188Db) (2); Dudley v Hannaford Bros. Cq 333 F.3d 299, 3D
(1% Cir. 2003):Pickern v Holiday QualityFoods Inc., 293 F.3d 1133, 1136(%Cir. 2002). To
establish standing for such reliefplaintiff must show that he or she will suffer an injury in fact
which is (a) concrete and particularized, and (buacbr imminent, not conjectural or
hypothetical. Lujan v. Defenders of Wildlife504 US. 555, 56061, 112 S. Ct. 2130, 119
L.Ed.2d 351 (1992). Past exposure to illegal conduct is not, in itself, sufficient tattsioreal
andimmediatethreat of injury necessary to make out a case or controv@isy of LosAngeles
v. Lyons 461 US. 95, 103, 105-106.03 S. Ct. 1660, 75 L.Ed.2d 67(3983). Past wrongs can
be considered, however, as evidence of an actual threat of repeated khgmgchen vCity of

Houstm, Tex., 959 F.2d 584 588 (5Cir. 1992), citingO’Shea v Littleton, 414 U.S. 488, 496,

94 S. Ct. 669, 38 L.Ed. 2d 674 (1974).
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Section 504 of the Rehabilitation Adin turn, provides that “[n]Jo otherwise qualified
individual with a disability in the United States... shall, solely by reasons of her oshlsliy,
be excluded from participating in, be denied the benefjter be subjectedo discrimination
under any program or activitgeceivingFederal financial assistance 21 U.S.C § 794a).

The ADA andRehabilitdion Act claims are governedy the same legatandard. Cash v
Smith,231 F.3d 1301, 1305 (£1Cir. 2000). To prevail under either Ache plaintiffs must
prove (1) they are qualified individuals with a disability (2yho were excluded from
participation mn or denied the benefits of Bethesda’s hosgalices programs or activities, or
otherwise discriminated again&) on account of their disabilityShotz vCates 256 F.3d 107,
1079 (11" Cir. 21001).

To recover compensatory damagasder the Rehalitation Act, a plaintiff must further
showthat the exclusiomr denial was the result of intentiondiscrimination Liese v. Indian
River Qy. Hosp.Dist., 701 F.3d334, 344 (11" Cir. 2012) DelanoPyle v. Victoria @y., Tex.,
302 F.3d 567, 574 {5Cir. 2002). In this circuit,a “deliberate indifference” standard is applied
to determinewhether a hospital’s failure to provide an appropriate auxikaayto a hearing
impaired patient was the result of intentional discrimination in violation of the Act; that is,
discriminatory animus is not a required element of cldimeseat 347-48.

Further, for an organization, such as a hospital, to be liablééditberate indifference to
violation of a patient’s rights under the Rehabilitation Agtplaintiff must show deliberate
indifference on the part of “aofficial who at a minimum haauthority to address the alleged
discrimination and to institute coottve measures on the [organization’s] behalf [and who] has

actual knowledgeof discrimination in the [organization’s] programs and fails to adequately
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respond.Lieseat 349(emphasis in original)quotingGebserv. Lago Vista IndepSch.Dist., 524
U.S. 274, 290, 118 S. Ct. 1989, 1999, 141 L.Ed. 2d 27 (1998).

In this case, plaintifurgethat every employee of Bethesda staff who knew plaintiff's
impairment and had the authority to ask &dive, onsite interpreter is ariofficial” within the
meanng of Liese, However, such a broad approach in defining the contowas ‘adfficial” for
attribution purposes undéne Rehabilitation Actvas considered and explicitigjectedby the
Eleventh Circuit inLieseas one which “essentially eviscerates the requirement that there be a
decision by an official.”Id at 350. In Liese the Court noted that the purpose of th official
requirement is to ensure that an entity is only liable for the deliber@ifeerenceof someone
whose actions can fairly be said to represent theractb theorganizatior’ Id. at 340,citing
Gebser 524 U.S. at 2909, 118 S. Ct. 1989, dhdt “thequestion of how far up the chain of
command one must look to find an ‘official’ reecessarilya factintensive inquiry, since an
official’s role mayvary from organization to organizatidn.Id., citing Doe v Sch. Bd. of
Broward County, F| 604 F.3d 1248, 1255 (Lir. 2010).

Under current, bindingleventhCircuit precedentan “official” in this context is defined as
“someone who enjoys substantiglipervisory authority within an organization's chain of
command so that, when dealing with the complainthe official had complete discretion at a
‘key decision pointin the administrative procesd.ieseat 35Q citing Doe, 604 F.3d at 1256
57. “The ‘key decision pointlanguage eflects the practical reality that, while some decisions
are technically subject to review by a higher authority, such a review anobdf the entity’s
ordinary decision making procesdd.

Reviewing the summary judgmierecord before it iliese the Eleventh Circuit ultimately

concludedthat there was a least a fact question as to whé#theloctorsat issue had complete
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discretion to decide whether to providepatient with an interpretative aid Accordingly,
whether the doctsrcould be characterized asfficials” was an issue properly reserved for the
jury. The Cout recognizecdevidence suggesting any hospital staff member had authority to ask
for an interpreter, or to retriev®RI equipment froma storage closebut focused only onthe
doctors as potential “officials” for attribution purposes becatlse evidence “suggest[ed]
strongly that the doctors had supervisory authority” over the decision to amdeterpreter,
with ability to overrule a nurse’s decision not to provide auxiliary aid.
B. Application
1. Discrimination on the Basis oDisability
It is undisputed that all Plaintifis this case are qlided individualswith a disability. he
thresholdquestion presented on summary judgment is therefore whether there is a disugted is
of fact on questionof whetherBethesda violated federal law by excludiRtintiffs from, or
denied them the benefits of, thespital’sservices or programs by failing poovidelive, on-site
ASL interpreterservices after plaintiffs expressed dissatisfaction whih efficacy of VRI
services andh preference for liveonsite interpretes. If so, the inquiry appropately turns to
whetherPlaintiffs are able to demonstrate a genuine issue of material fact pertaining to their
entitlement to injunctive relief undethe ADA or compensatorydamagesunder the
RehabilitationAct.
On the threshold liability issueBethesda does not contest that the ADA and Rehabilitation
Act require that it provide deaf and hearingpaired patients with effectiveommunication It
argues, however, that the auxiliary aids and service necessary to effisciige communication
are context specific, 28.E.R. 836.303c) (1) (ii) (type of aid or service will vary with method

of communication used by patient, nature length and complexity of the comnamioablved,
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and context in which the communication is taking plaeey in this case there is no eviden
that Bethesda failed to provide effectiecemmunicationto any one of the three plaintiffs.
Further, it urges th€ourtto infer the existence of effecti@mmunicationdy virtue of lack of
evidence thaanyplaintiff was misdiagnosedgiven the wrong medication, failed to understand
or follow dischargeinstructions or was otherwise harmed by a communication lapse with
treating medical personnel.

The Court disagrees and rejects the proposition that lackid¢ree of “adverse results”
defeats any issue respecting the efficacy of communication. The statuien@ethenting
regulations do not suggest dadverse action” element as necessary to stateuae of action,
nor is there any statutory authority aefig an “ineffective” communication as one whigsults
in adverse medical consequenda be “ineffective,” the Court finds it sufficient that the patient
experiencea real hindrance because oher disability, which affectsher allity to exchange
materialmedicalinformation withherhealth care providers.

Applying this standard heréhe Court findsthat a genuine issue of faetistsas towhether
Plaintiffs Sunderlandaind Drumm were@leprived of their right to “effective communication” as a
result ofBethesda’s reliance on intermittent VRI service as an auxiliary aid dinérghospital
stays.As to Ms. Donofrio, the question is mucloser but the Court need not reach the issue
because of othemore seriougleficienciesdiscussed belowEach plaintiff contends that VRI
computer technology was used in effort to provide ASL interpreting service atpsomeluring
her admission,and eachcomplainsit was not functioning properly, resulting in blurry images
and “freezing up;” each also complains that her or a family membeargpression of
dissatisfactia with the level of communication providédaroughVRI computer technology, and

correspondingrequests foralternative use of live, orsite ASL interpreters to address the
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communication failures were either ignored or derbgdhospital staff Consequently, each
alleges they were unable to understand wvet wrong with them or what was happening to
them during their hospital stays, impeding their ability to meaningfully participatéhen
management of theawn health care.

The Court recognizes that the Defendantsare not required to provide ASbn-site
interpretersas a matter of coursa order to achieve “effective communication” with hearing
impaired patientsi.e. that there igo per serule that qualified lie, onsite ASL interpreters are
necessaryo comply with federal law The Courtalso recognizethat while the governing
regulationsprovide a public accommodation should consult with individuals with disability
whenever possible to determine what typie auxiliary aid is needed to ensure effective
communication, the ultimate decision as to what measures to tateewids the public
accommodation, providethe resulting communication is effective. 28&@®. 836.30%) (1)
(i). Seealso Feldmanv. Pro Football, Inc, 419 Fed. Appx381, 392 (4 Cir. 2011) The
auxiliary aid requirement iaflexible one, and “full and equal enjoyment” is does not necessarily
mean “mean that an individual with a disability must achieve an identical resultebrofev
achievement asgpsons without a disability.1d; 45 C.F.R. § 84.52(d).

In this casehowever,there is evidence thaBethesda’s default reliance on VRI as an
auxiliary aid resulted in patient comprehension failuresknown to hospital staff- and
correspondingmpediments teeach patient’sibility to meaningfully understand and participate
in her own course of medical treatment.

Thus, assuming the existence of disputed issues of fattteonental liability questionof
whether Bethesda failed to provide auxiliary aiggecessary to achieve “effective

communication” byits hearingimpaired patients, the inquiry turns to the issfi@vhether the
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plaintiffs can demonstratentitlement to either form of reliefemanded undefFitle Il of the
ADA or Section 504 of the Rehabilitation Act.
2. Entitlement to Relief under the ADA or Rehabilitation Act
a. Injunctive Relief

A private party may seek only injunctive relief under Title Illtbé ADA, 42 U.S.C. §
812188(A)(1)(2012), while a plaintiff may seek injunctive relief and compensatoraglam
under Section 504 of the Rehabilitation Act upon showing of intentional discriminatiom.
show standing to seek injunctive relief, pldfst must show the existence of a “real and
immediate” threat of future hospitalization at a Bethesda facility; in the contelxé ohstant
summary judgment proceedings, they must show the existence of disputed issaebexrfag
on this central question.

Upon careful review of the recordhe Court finds this burden has not been met. There is
no evidence of dreal and immediate” threat that any one oé tplaintiffs will return to
Defendant’s hospitals in theearfuture, noris thereany reliabé evidence that VRI technology
will malfunction in the futureand that plaintiffs will not be provided with an alternative,
adequate auxiliary aid in such an instance.

Plaintiffs seemingly advance the position that an elderly pessdfering from a chronic,
progressive medical condition necessarily demonstrates a “real and immeuieée"df future
hospitalization whichs sufficient toat least create assueof fact on the question of standing to
seek injunctive relief. In the absence of corroborating expert medical evidence regarding the
likelihood an imminent future hospital admission, the Court disagige€ullum v Orlando
Regional Healthcar&ystem, Ing 768 F.3d 1135 (fiCir. 2014) (no standing to seek injunctive

relief where plaintiff failed present evidence to support contention that alfegbdbnic
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medical conditiorn- ulcerative colitis actually created a real and immediate threat that he would
return to the defatants’ facilities).

In addition to lack of evidence othe likelihood of an imminent future admissjon
plaintiffs do not shova likelihood of VRI malfunctioningat a Bethesda facilityn the future, nor
do they show that an interruption in VRI sees¢ slould it occur,would prevent effective
comrmunicationin the future Defendantdhiavedemonstrated they are willing to provide auxiliary
aids, including in person, esite ASL interpreters, where VRI malfunctiansndeed, this
occurred inthe case of Mdonofrio, who wasprovided twelvehours of continuousn-site ASL
interpreting services when the VRiachinemalfunctioned. AdditionallyDefendants show that
their existing policy calls foruse of live onsite interpretersf VRI is not adequate to ensure
effectivecommunication

Plaintiffs have not raised a genuine dispute of fact regartheglikelihood of future
injury, the Court concludes they lack standing to seek injunctive relief, and sbatdengly
enter summary judgment @l clams assertedinder Title 11l of the ADA, as well as the clasm
assertedinder Section 504 of the Rehabilitation Act insofar as they seek injunctive rgkef
McCullum v Orlando Regpnal Healthcare Sysm, Inc., 768 F.3d 1135, 11486 (11" Cir.
2014).

b. CompensatoryDamages

Bethesda further asserts that summary judgment is warranted undeelthbilitation
Act claims because no plaintif able to demonstrate the existencelisputed issues of fact on
the question of whether the hospital intentionally discriminated adangithin the meaning of
the Act. Liese, 701 F.3d at 3434. As discussed above, in order to present a jury guestion on

this issue,a plaintiff must at éast raise a genuine issue of material fact on the question of
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whether an “official” of the hospitalwhose actions may properly be attributed to the
organization,engaged in “intentional discrimination” her, ithe plaintiff must adduce some
evidence suggesting that an “official” of the hospital was “deliberatelifeneint” to a violation

of her rightsunder the Act.Liese 701 F.3d at 345.

Deliberateindifference occursvhenan individual knows that a violation is substantially
likely and fails to at on that likelihoodld at 344;Doe v Sch. Bd of Broward Gy, Florida, 604
F.3d 1248, 1259 (fiCir. 2010). Thignvolves an element of “deliberate chqfcerhich is not
met with evidence of memegligencelLiese 701 F.3d at 344More specifically, glaintiff must
showthe existence of disputed issues of facitentralquestion ofwhether arf'official” of the
hospital made a decision not sopply alive on-site interpreter, knowing that there was a
substantial likelihood that éhpatient would not be able to communicatiectively without this
auxiliary aid. McCullum 768 F.3d at 1147-48.

Plaintiffs contend that any hospital staffinician who interacts with a patiem an
“official” for purposesof this standard, contendinthat the Eleventh Circuit has somehow
“retreated” from its holding irLieserequiring that deliberate indifferenceustbe attributed to
“an official who at a minimum has authority to address the alleged discretioro anstitute
corrective measures’hathe organization’s behdlf. In this regardplaintiffs pointto language
in the Eleventh Circuit's more recent opinsoim McCullumand Martin v. Halifax Healthcare
Systems, Inc2015 WL 451796 Fed. Appx. ___ (11" Cir. 2015),wherereference is made
to the conduct of “hospital staff” in conjunction with the courBssessmentf whether the
evidence isusceptible to a finding of “deliberate indifference” on part of the defendapitdlos
A close reading oMcCullum however showsthere is no support for éiradical departure from

the holding inLiesehereadvanced bylaintiffs.
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Indeed, inMcCullum the Eleventh Circuit explicitly citeswith approval toLiesés
requirementfor evidence of decisiemaking by an“official” as a predicate for triggering
organizational liability under the Rehabilitation Act. Af@escribingthe conductof hospital
“staff” at issue in that casandfinding no genuine issue of material fact qurestionof whether
any staff personengaged in conduct which deprived plaintiffs of their right to equal treatment
and “effective communication,” the Court noted:

To prevail on [plaintiff's] claims seeking damage from the hospitals, dtiergs

must also show deliberate indifference on the part of “an official who at a

minimum has authority to address the alleged discrimination andstutia

corrective measures on the organization’s belaaldl who has actual knowledge

of discrimination in the organization's programs and fails to adequately réspond.

See Lese 701 F.3d at 349 (alterations omittedge also Gebser. Lago Vista

Independ. Sch.Dist., 524 U.S. 274, 290, 118 S. Ct. 1989, 1999, 141 L.Ed. 2d 27

(1998). Because we conclude that [plaintiff] has not presented sufficient evidence

of deliberateindifference by a [hospital] staff member, we need not address

whether the nurses and dlors treating himqualified as “officials” within the
meaning oLieseandGebser.
McCullumat 1149 n. 9.

In contrast,in this casethe Courtfinds the existence of disputed fact issue on the
predicate liability question of whetheBethesdabedside nursingstaff exhibited deliberate
indifference to the needs of the plaintiffs by failingdiotain live, on-site ASL interpretes at
plaintiffs’ request in the face of coats abouthe efficacyof VRI technologyas an auxiliary
aid. Therefore, unlikehe situation inVicCullumor Martin, the Court inthis casedoesneed 6
address the issue wfhetherthere is evidence that adverse decisimaking regarding auxiliary
aids can be attributed ® hospital “official” within the meaning dfiese and Gebser.Having
addressed this inquiry, the Court concludes there is no evidence from which a reasopable jur

could find that the Bethesda nursing staff who allegedly deprived plaintiffeeafright to

effective communication qualified as “officials” in theese sense.
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Plaintiffs contendhat evidence showinghg hospital employee who is a clinician taking care
of a patient has the authority ak for a live interpreter [DE 241, 68, 23518] equates to a
showing that any person who is a clinician taking care of a patient is andidfb€ithe hospital
possessingufficient discretionaryauthority to trigger organizational liabilityhus, in tls case,
plaintiffs contend thaeévidence othe bedsid@urses’failure to meet thglaintiffs' demands for
on=site ASL interpreters is sufficient to raisguay question on whether dospital “official”
intentionally discriminated againgtem.

The ability to requestthe provision of a certairuxiliary service or aid is not the equivalent
of thediscretionaryability to order such aid without prapproval from another level of authority
in the hospital administration’shain of command. Heréhe undisputecvidenceshows that
only the hospital administrator on call and risk manager are perabBethesda vested with
discretion toconclusivelygrant or denya patient or staff member’s requést on-site, live ASL
interpretersas anauxiliary aide fora hearingmpaired patientsor family membersof such a
patient

There is no evidence that Ritson awy hospital administrator on callas evercontacted
with a complaint about the functionality or efficacy of VRI serviées any ofthe plaintiffs at
issue in this case, nor is there any evidencgeireral that either category dfospital“official”
ever refused a request for ljvensite ASL interpretingservice when requested laynursing
supervisoy patient or hospital staff mdrar. Indeed, the warsing supervisor, to whonall
requests for VRI services are referred in ordinary coasse matter of standard operating
hospital policy and procedurdestified she was only aware of two instances where a patient or
staff complainedabout the functioning of VRI, and in both instances sheguested, and

obtained authorization for, provision of an site interpreter.
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Becausehereis no evidence that would alloavreasonable jurp concludehatthefloor
nurses to whom requestsr fon-site interpretersvere directed in the three cases at issaé
“complete discretion” at a “key decision point” in the administrative protegsovide such
assistance, plaintiffs fail to demonstrate a threshold, disputed issue of material fatlheon
central liability question of whether a relevant hospital “official” acted in deliberate indifteren
to their federally protected rights under the ADA or the Rehabilitation Actordingly,
Defendantsare entitledto entry of final summary judgment in their favor alh Rehabilitation
Act claims

V. CONCLUSION

Based on the foregoing, it @RDERED AND ADJUDGED:

1. The defendants’ motion fosummary judgmenis GRANTED on all claimsasserted
under the ADA and Rehabilitation Act as to plaintiffs SandraSunderlangd Barbara
Drumm and Carolynn Donofrio

2. Pursuant to Rule 58jnal summary judgmenin favor of defendantshall be entered
accordingly by separate ordafrthe court.

3. All pending motions ar®ENIED as MOOT as to the aboveamedplaintiffs.

4. The trial and all corresponding pretrial deadlinesGANCELLED as pertaining to the
above-named plaintiffs.

DONE AND ORDERED in Chamberst West Palm Beackloridathis 3¢ day of ebruary

2016.
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Unlted States D/strlct Ju&ﬁe
Southern District of Florida
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