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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-80218-CIV-BLOOM/VALLE
JILL WILE

Plaintiff,
V.

FINANCIAL INDUSTRY
REGULATORY AUTHORITY, INC. ,

Defendant.

ORDER

THIS CAUSE is before the Court on DefendanMotion for Summary Judgment, ECF
No. [37], filed on October 20, 2014. The Courtfudly advised after caful review of the
record, the parties’ briefs, and the applicable law.

l. Background

Plaintiff filed her Complaint on Februardl, 2014, seeking damages and remedies for
alleged unlawful disability, sex, drage discrimination and retal@ under the Americans with
Disabilities Act of 1990 (“ADA”), 42 U.S.C. § 1210#f seq Title VII of the Civil Rights Act
of 1964 (“Title VII"), 42 U.S.C. 8 2000est seq the Age Discrimination in Employment Act
(“ADEA™), 29 U.S.C. § 621t seq and the Florida Civil RigktAct (“FCRA”), Fla. Stat. 8
760.01 et seq, after she was terminated from a careigh Wefendant lasting over twenty years.

Plaintiff started with Defendd’s predecessor, the NationAksociation of Securities
Dealers, in 1988 as a staff attorney in the Dispute Resolution division. Defendant is an
independent securities regulat@nd the Dispute Resolution dion offers arbitration and
mediation to resolve securities disputes. Rildiwas promoted several times during her career,

and in 2003, she was promoted to Deputy Regibir@ctor of Defendant’s Dispute Resolution
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office in Boca Raton, Florida. Defendant has other Dispufesolution offices across the
country, including in Los Angete New York, and Chicago.

According to Defendant, as Deputy Regioatector, Plaintiff was responsible for
overseeing all aspects of the adisiration of Defendant’s southeast region from the receipt of
the arbitration case until hearinggere scheduled. Plaintiff asgdtthe Regional Director in the
administration and supervision of the Boca Raspute Resolution office. Plaintiff also
assumed the administrative and supervisory datighe Regional Director in the event of the
Regional Director’s absence.

According to Plaintiff, accepting the pten of Deputy Regional Director in 2003
resulted in no change in Plaintiff's responsilgs. In 2006, Plainti's arbitration caseload
diminished, and she primarily assumed superyisesponsibility for the Processing/Logistical
and Case Assistants, as well as their rdsmeananagers. Kevin Rosen, Case Assistant
Manager—a position at a pay geatbwer than Plaintiff—was sponsible for supervising the
remaining group of staff, the Case Administratokdanly Ray became the Regional Director of
the Boca Raton office in 2010. At that time, Plaintiff explains, the duties of Plaintiff and Rosen
switched—and 90 percent of Plaintiff's duties vasved as a “Case Administrator Manager”
(“CAM"), who was responsible fatoordinating all cases in the & Raton office from filing to
hearing. Defendant asserts tRéintiff was never referred s a CAM, and the CAM position
performed other duties that Plaintiff was newesponsible for, includg: managing individual
case assignments, serving asagsbn between partiemnd arbitrators, andrafting and serving
awards.

Meanwhile, the number of cases submitted to Defendant’s Dispute Resolution division

had been decliningrste 2008. In 2009, 7,137 arbitration cageere filed; in 2010, only 5,680
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cases were filed; and the numh#d cases steadily declined each year. In 2013, only 1,604
arbitration cases were filedrdbugh May. Defendant addressed the declining case volume by
reducing its staff in all regiohaffices of the Dispute Resdlan division. Defendant decided
that the Deputy Regional Director position wast cost-effective, and that the CAM position
could replace it. By the time Plaintiff's position was eliminated, she was the only remaining
Deputy Regional Director in Defend&aDispute Resolution division.

In 2010 and 2011, Plaintiff received favoraplerformance reviews from Ray. Though,
in October of 2010, Ray sent Riaff home for inappropriate dss, and Ray began to observe
several deficiencies in Plaiffts performance. Ray, using a self-described “softer approach,”
did not reflect these deficiencies®aintiff's performance reviews.

Several incidents followed between Ray afdintiff. One took place in 2011, which
involved a decision to remove se&karbitrators after receiving s@® complaints. That decision
was reversed by senior management and was moidintiff’'s subsequergerformance review.
Another incident took place in early 2012, whiakalved Ray asking Plaintiff to judge a mock
arbitration competition. Plairitiobjected due to her fear of gitbspeaking, a panic and anxiety
disorder—but she everdlly participated.

Plaintiff received a letter from Ray deebruary 16, 2012, which reflected the bonus
Plaintiff received and included message from Ray which stated: “Jill—another great year!
Thank you for all that you do.’'On April 30, 2012, Ray held a ming with Plaintiff regarding
her “management deficiencies.” At that meetiRgy presented Plaintiff with three options: (1)

a demotion, (2) termination with severance (3 a performance improvement plan. Plaintiff

took a short leave of absansoon after that meeting.
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Plaintiff filed her first internal complaint lalging age, sex, and disability discrimination
on May 7, 2012 with Chris Snyder, the Associdteector of Human R&ources, who works in
Defendant’s New York City office. Plaifitifiled a second complaint on May 14, 2012, alleging
that Ray was discriminatorily treating Plaintdffferently from Rosen. Snyder’s supervisor,
John Braut, conducted an investigat Braut did not find a basfer discrimination, but held a
meeting with Ray and Plaintiff. Plaintiff wa®t demoted, not terminatedth severance, nor
did Plaintiff receive a performance improvemerarpl Plaintiff filed a third complaint on June
3, 2012, alleging further disenination and retaliation.

Plaintiff took a medical leave of abserfoem July 26, 2012 to October 17, 2012. While
Plaintiff was on absence, Raprducted an employee satisfaatisurvey, to which some of
Plaintiff's direct reports rggonded. At some time around thaedeof 2012 and the beginning of
2013, the Deputy Regional Director position did eaist in Defendant’s New York, Chicago,
and Los Angeles offices.

On February 12, 2013, the Vice PresidentHoiman Resources, Tracy Johnson, visited
Defendant’s Boca Raton office. Johnson met \Riidntiff, and also met with two members of
Plaintiff's staff. OnSunday, February 17, 2013—the day before President’'s Day, a holiday
Defendant observes—Plaintiff e-mailed a thurcomplaint to Johnson, alleging further
discrimination and retaliation. Johnson forded the fourth complaint on Tuesday, February
19, 2013 to Gary Lipkin, in-house counsel for Defant, and copied Snydand Braut. An hour
later, Braut sent an e-mail to Snyder asking for'exit pack” for Plaintiff. By 5:00p.m. that
day, Braut sent an e-mail confirming the eliation of the Deputy Regional Director position in

the Boca Raton office to Linda Fienberg, theedttent of the Disput®esolution division.
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Fienberg quickly replied thashe supported the decision terminate the Deputy Regional
Director position.

On February 20, 2013, the day which Plaintiff's performace evaluation review was
scheduled, Ray, Braut, and RictdBerry, Defendant’s Directonf Case Administration, met
with Plaintiff, where she was informed that Ip@sition was being eliminated effective March 1,
2013. Plaintiff was offered a severance packagkeher 2012 performanceauation. Plaintiff
did not discuss her performance, asked no questbefore leaving, angever applied for any
other position with Defendanfl he instant lawsuit followed.

Il. Legal Standard

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). The parties may support theirigimss by citation to the record, including inter
alia, depositions, documents, affidavits, or deafions. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986)). A fact is material if it
“might affect the outcome dhe suit under thgoverning law.”ld. (quotingAnderson477 U.S.
at 247-48). The Court views tHacts in the light most favorébto the non-moving party and
draws all reasonable inferaagin the party’s favoiSee Davis v. Williamsi51 F.3d 759, 763
(11th Cir. 2006). “The mere existence of a 8bian of evidence in support of the plaintiff's
position will be insufficient; ther must be evidence on whichuay could reasonably find for

the plaintiff.” Anderson477 U.S. at 252. Further, the Court does not weigh conflicting evidence.
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See Skop v. City of Atlanta, G485 F.3d 1130, 1140 (11th Cir. 200@uéting Carlin Comm’n,
Inc. v. S. Bell Tel. & Tel. Cp802 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shouldersehnitial burden of showing ¢habsence of a genuine issue
of material factShiver v. Chertoff549 F.3d 1342, 1343 (11th CR008). Once this burden is
satisfied, “the nonmoving party ‘must do more tisanply show that theris some metaphysical
doubt as to the nterial facts.” Ray v. Equifax Info. Servs., L.L,B27 F. App’x 819, 825 (11th
Cir. 2009) (quotingviatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotfg5 U.S. 574, 586
(1986)). Instead, “the non-mawg party ‘must make a sufficiershowing on each essential
element of the case for which he has the burden of prddf.(juotingCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986)). Accordingly, thenamoving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesific facts to suggest thatreasonable jury could find in
the non-moving party’s favoShiver 549 F.3d at 1343. Even “whetlee parties agree on the
basic facts, but disagree abdhe factual inferences that should be drawn from those facts,”
summary judgment may be inappropriaféarrior Tombigbee Transp. Co., Inc. v. M/V Nan
Fung 695 F.2d 1294, 1296 (11th Cir. 1983).

II. Discussion

a. Plaintiff's Discri mination Claims

Plaintiff has conceded that she doest oppose Defendant's motion for summary

judgment on her gender and disability discrimination clai®ee ECF No. [41] at 2-3.

Accordingly, summary judgment GRANTED as to these claims. The claims which remain for
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discussion are Plaintiff'slaims of retaliation in violationf the ADA, Title VII, the ADEA and
the FCRA!
b. Plaintiff's Retaliation Claims

Where, as here, there is no direct evidencantwful gender, age, or disability-based
retaliation, a plaintiff typicallymust show indirect evidence oétaliation using the burden-
shifting framework set out iMcDonnell Douglas Corporation v. Greeall U.S. 792 (1973).
“Title VII retaliation claims require that oncplaintiff establishes a prima facie case, the
employer must proffer a legitimate, non-distnatory reason for the adverse employment
action. If the employer offers such legitima&asons for the employmeaction, the plaintiff
must then demonstrate that the employer’'s preffeexplanation is a peett for retaliation.”
Crawford v. Carrol] 529 F.3d 961, 976 (11th Cir. 2008) (quotidglifield v. Reng 115 F.3d
1555, 1566 (11th Cir. 1997) (internal quotationsl alterations omitted)). These requirements
also apply to retaliatio claims under the ADA, the ADEA, and the FCR&ee Standard v.
A.B.E.L. Servs., Inc161 F.3d 1318, 1328 (11th Cir. 1998)\(¢ assess ADA retaliation claims
under the same framework we employ for retaliation claims under Title VIREYnington v.
City of Huntsville 261 F.3d 1262, 1269 (11th Cir. 2001) (“[Wigpically apply legal standards
developed in Title VIl and ADEA cases interchangeablMijiggleton v. Univar USA, Inc249
F. App’x 160, 163 (11th Cir. 2007) (“[T]he amals of retaliation @ims brought under the

FCRA is patterned aftdritle VII.”) (citing Harper, 139 F.3d at 1387).

YIn a Title VII case, “[aplaintiff . . . need not prove the underlying discriminatory conduct that he opposed
was actually unlawful in order to establish a primadamse [of retaliation] and overcome a motion for summary
judgment” Little v. United TechsCarrier Transicold Div, 103 F.3d 956, 960 (11th Cir. 1997). fAaintiff can
establish a prima facie case of retaliation under the dpposlause of Title VII if he shows that he had a good
faith, reasonable belief that the employer was engaged in unlawful employment praldic&efendant does not
address the issue of whether Plaintiff had a good faith, reasonable belief, nor does Defendant address the issue of
whether the reasoning froittle applies to claims of retaliation under the ADA, the ADEA, and the FCRA.
Accordingly, Defendantoncedes these issug# silentio

7
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i. Prima Facie Case

“To establish a prima facie case of fggon under Title VII, a plaintiff must
demonstrate: (1) that he engaged in statutgmibtected activity; (2) @t he suffered adverse
employment action; and (3) that the adversepleyment action was causally related to the
protected activity.'Harper v. Blockbuster Ent. Corpl39 F.3d 1385, 1387-88 (11th Cir. 2007).
Defendant’'s arguments regarding Plaintifjsima facie case address only the element of
causation, and the Court’s anadyis, accordingly, so focused.

The causal link element is “construe[d] . . . llgaso that a plaintiff merely has to prove
that the protected activity and the adeeetion are not compkdy unrelated.” Higdon v.
Jackson 393 F.3d 1211, 1220 (11th Cir. 2004) (intérgaotations, alteratns and citations
omitted). “In order to show the two things menot entirely unrelated, the plaintiff must
generally show that the decision maker was awérthe protected conduct at the time of the
adverse employment actionGoldsmith v. Bagby Elevator Co., In613 F.3d 1261, 1278 (11th
Cir. 2008) “For the purposes afprima facie case,ade temporal proximitynay be sufficient.”
Gupta v. Fla. Bd. of Regent212 F.3d 571, 590 (11th Cir. 200(0pternal gquotations and
citations omitted)pverruled on other grounds by Burlimgt N. & Santa Fe Ry. Co. v. White
548 U.S. 53 (2006). “When an employer contaatgs a given action before the harassment
takes place, temporal proximity between thecsctind the incident of harassment alone will not
suffice to show causation.Cotton v. Cracker Barrel Old Country Store, Ind34 F.3d 1227,
1232 (11th Cir. 2006). “Temporalroximity, without more, must be very closeThomas v.
Cooper Lighting, Inc.506 F.3d 1361, 1363 (11th Cir. 200Bee also Williams v. Waste Mgmt.,
Inc., 411 F. App’x 226, 229-30 (11th Cir. 2011) (twomih temporal proximity not “very close”

as required to establishe causal connection).
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Here, taking the evidence in the light méstorable to Plaintiff, the non-moving party,
the record reflects a temporpftoximity of one hour between éhawareness of the filing of
Plaintiff's fourth internal complaint and theéecision to move forard with Plaintiff's
termination. Plaintiff filed her fourth internal complaint on February 17, 2013 by e-mailing it to
Johnson, the Senior Vice PresideftHuman Resources, who theimculated the complaint to
Lipkin, Snyder, and Braut on February 19, 2013 at 9:47 &eeECF No. [43-31] at 2. Braut
replied about 10 minutes later, stating, “Thiswkat she does — they always come after a
weekend and usually before a performance discussion. She probably is paniti#ingHen,
less than one hour aftegceiving the complaint from Johors, Braut asked Snyder: “Can you get
me an exit pack that | can give to [W]ile ECF No. [43-32] at 2. By 5:00 p.m. that day, Berry
sent an e-mail to Fienberg to “confirm” the dlwation of Plaintiff's position, and that “she will
be offered a generous package . . . Her lagtwdh be March 1, 2013.” ECF No. [43-20] at 2.
Fienberg replied at 5:05 p.m. toufgport the proposed course of actiond. Based on this
evidence, there is a suffanit basis for a reasonable jury to infer causateee, e.g.Shannon v.
Bellsouth Telecomms., In@92 F.3d 712, 716 (11th Cir. 2002)nding sufficient basis for jury
guestion of temporal proximity where denialasertime to employee began immediately after a
grievance meeting where employmwetested his suspension).

Defendant argues that no causal connectigstekere becausedtiff has not shown
that the decision-makers, Fienberg and Berryrevavare of the protected conduct at the time
they made the decision to eliminate Plaintiffissition. Defendant comds that “neither the
Court nor the jury can impute knowleddge a decision-maker who has sworn actual
knowledge.” ECF NoJ48] at 8 (citingBrochu v. City of Riviera Bea¢l304 F.3d 1144, 1156

(11th Cir. 2002)). Here, however, unlikeBnochy Fienberg and Berry kia not exactly sworn
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no actual knowledge of the compltarat the time they madeetin decision—their recollections
during their deposition testimony were ha®3eeECF No. [38-11] at 9-12; ECF No. [43-6] at 7.
Nor have they sworn thahe decision to terminate Plaintiff's position was finalized prior to
February 19, 2013—at best, Fienbengrely states that they begdiscussing before that date,
seeECF No. [43-6] at 7, and althoudgerry states that the decisiaias made before he received
the fourth complaint, he was unable t@aify exactly when the decision was madeeeECF
No. [38-11] at 11-12. Téruncertainty of Defendant’'s empk®s as to actu&howledge here is
sufficient for a reasonable jury to infer knowledge of Plaintiff's complaint to Fienberg and Berry
at the time the decision was made to terminaan®ff. Thus, Plainff has established a prima
facie case of retaliation.
ii. Legitimate, Non-Discriminatory Reason

“If a plaintiff establishes a prima facie easf discrimination, the defendant employer
must articulate a legitimate, nondiscriminateeason for the challengeemployment action.”
Chapman v. Al Transpqr229 F.3d 1012, 1024 (11th Cir. 2000). “The employer’s burden is
merely one of production.ld. Here, Defendant has met that burden. Defendant has produced
evidence that FINRA’s caseload had been deatdclining since 2009and that the Deputy
Regional Director position had &e terminated in other FINRA(ffices. Plaintiff was the only
remaining Deputy Regional Director in FINRAAnd Defendant asserts that Plaintiff was
terminated as part of a decision by senior management to remove all Deputy Regional Director
positions and replace them with positions \khitad similar respondilties with lower pay
grades. Thus, in order to survive summary jueginPlaintiff must provide enough evidence to
create a genuine issue of mée fact that this legitima& non-discriminatory reason is

pretextual.

10
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iii. Pretext

To show pretext, “the plaintiff has thepportunity to come forward with evidence,
including the previouslproduced evidence estalblisg the prima facie cassufficient to permit
a reasonable factfinder to conclude that thasons given by the employer were not the real
reasons for the adverse employment decisi@hdpman v. Al Transp229 F.3d 1012, 1024-25
(11th Cir. 2000). A plaintiff carshow pretext “either by dirdg persuading the court that a
discriminatory reason more likely motivatedetemployer or indirectly by showing that the
employer’s proffered explanation is unworthy of credenc&éx. Dep’'t of Cmty. Affairs v.
Burdineg 450 U.S. 248, 256 (1981%ee also Kragor v. Takeda PharAm., Inc, 702 F.3d 1304,
1308 n.1 (11th Cir. 2012) (notingishdoes not shift the burden to the plaintiff but provides “an
opportunity to present evidence from which thertaefact can find unlawful discrimination”).
“If a plaintiff produces sufficient evidence th#te employer’'s proffered reason is merely
pretextual, that evidence mapmetimes be enough to preclude summary judgment in favor of
the employer.’ld. at 1308-09 (citations omitted).

Plaintiff highlights that Bhough the Deputy Regional Directposition was eliminated,
90 percent of her day-to-day responsibilitiesthat position was as a CAM, which included
supervising Case Administratorgho coordinated all arbitration s@s in the Boca Raton office.
Plaintiff thus argues that suffemt evidence of pretext exiskecause eliminating the Deputy
Regional Director position did not require Plaintiff's termination—rather, the CAM position was
not eliminated and was filled with an employeghwess experience. Plaintiff cites two cases to
support this argumenBenson v. Tocco, Incl13 F.3d 1203 (11th Cir. 1997), aGardner v.

Aviagen 454 F. App’x 724 (11th Cir. 2011).

11
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In Benson an employee filed an ADEA claim against his former employer after being
terminated as a result of ghemployer’s reduction in force. The employee, Benson, was
informed at the time of his termination that he was included in the reduction in force for
economic reasons and not due to job perfooneaasues. The employee inquired whether the
employer would attempt to either find him another position or maintain him at a reduced salary,
which the company indicated they would not.thé time of the employegtermination, he held
the position of “Personnel Manager.” The empgleyalleged that aftene had contacted the
employer’'s counsel to express his concerns higatermination was discriminatory because of
his age, the employer modified an advertisement for a vacant position from “Personnel Manager”
to “Personnel Supervisor.” Another employeesveelected to fill the “Personnel Supervisor”
position, but the position became vacant after threeths. After applying for the newly-vacant
position, though eight months after the emplogegrmination, he was not selected, even
though, the employee alleged, he had substantially the same skills as the person hired. The
district court granted summary judgment in fasbthe employer, determining that the employee
was unable to establish a penfacie case of discriminationReversing on this part, and
affirming on others, the Elevén Circuit explained that th employee introduced sufficient
evidence to create a jury issue of pretext ghtliof the employees’ comparable qualifications,
statistical disparities ithe employer’s rate of terminatioand the employer'sapparent failure
to investigate the possibility that Benson ntigfave had the necessary skills to adapt to a
restructured human resources positioBénson113 F.3d at 1212.

In Gardner, an employee sued her former employer, a poultry company, for sexual
harassment and retaliation und@itle VII after she was teninated once she refused a

reassignment, which took place after she regbdome incidents of sexual harassment. The

12
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employee’s first job was removing toenails framicks. She was then transferred to another
facility where she worked on the production flob@iping the company ship out eggs. After the
employee traveled with the féity to a new location, she began work as a computer associate—
spending 70% of her time on the production flaod the remaining time doing clerical work.
After working as a computer associate forame 10 years, the employee reported sexual
harassment to management. One month |#teremployee was told her position was being
eliminated and that the only washe could stay at the conmyawas as a clerk in another
department. The employee refused and she we. fiReversing the drgtt court on the issue
of the timeliness of her EEOC charge, the Eleventh Circuit held the employee established a
prima facie case and provided enough evidenceetmter genuine issue of tmaal fact that the
employer’s legitimate non-discriminatory reasdhe need to cut costs, in reassigning the
employee was pretextual. The Court reasoned that her position, which the employer claimed
needed to be cut for financial reasons, wasactially eliminated because new employees were
performing similar tasks that éhemployee was responsible fprior to her termination.
Gardner, 454 F. App’x at 728-29.

The Court findBensorandGardnerinstructive. Like inBensonthe evidence—taken in
the light most favorable to Plaintiff—indicatéisat at the time the Deputy Regional Director
position was eliminated, Defendant did not make any consideration to determine whether
Plaintiff could have filled the CAM position, nor any other, after her position was eliminated.
Also, like in Gardner, the CAM position was one that haesponsibilities similar to those
Plaintiff held as DepytRegional Director.

Defendant points out that Bardner, the employer had made inconsistent statements to

the Alabama Department of Industrial Relatidhat the employee’s position was not actually

13
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eliminated. Defendant also argues tBahsons distinguishable because, here, Plaintiff declined
to discuss her performance when she was tatedhand did not make an inquiry about any
other positions with Defendant.

These factual differences are not dispositive, however. The fact that Defendant has not
made stark inconsistent statements like the employeGandner does not change the
persuasiveness of the evidence, taken in the hgbdt favorable to Plaintiff, of the overlap
between Plaintiff's role as Deputy Regionairector and the respoitdities of the CAM
position. This overlap, combined with Defendantesolve that elimination of the Deputy
Regional Director position necessarily requirednieation of Plaintiff, creates a reasonable
inference that the purpose of eliminating Plaintiff's position, at that particular moment, was to
indeed terminate and replace h&ee Mazzeo v. Color Resolutions Int’l, LLZA6 F.3d 1264,
1271 (11th Cir. 2014) (“A plaini may demonstrate that [s]heas replaced by showing that
after h[er] termination, some of h[er] former pessibilities were delegaddo another employee,
in addition to the other employee’s own responsibilities.”) (ciRadjins v. TechSouth, InB33
F.2d 1525, 1529 (11th Cir. 1987)). The fact thairmRiff did not inquire about other positions
after her termination was announced does natgshe reasonable inference drawn from the e-
mail Berry sent to Fienberg—that Plaintiff svao be terminated after her position was
eliminated. SeeECF No. [43-20] at 2. In ber words, it is reasonable infer that the decision
to terminate Wile was already final by the time the termination meeting was held.

Notably, Defendant has not asserted thatidatgtimate, non-discriminatory reason for
terminating Plaintiff were her p®rmance issues. Nor does Defendant assert the Plaintiff's
performance issues as a basis for not consigldrer for another position. Even if Defendant

had, the closeness in time—one hour—betweenwhitten confirmation of the decision to

14
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eliminate Plaintiff's position and the awarenes$tintiff's fourth complaint—is sufficient to
create a genuine issue of madérfact that Plaintiff's practed activity resulted in her
termination taking place sooner than it otherwise would ha%ee Alvarez v. Royal Atl.
Developers, In¢.610 F.3d 1253, 1270-71 (11th Cir. 2010) (“Wmaphasize that Title VII's anti-
retaliation provisions do not alloemployees who are already on thin ice to insulate themselves
against termination or discipline by preemptyweiaking a discriminatioscomplaint. The record
does establish that Royal Atlantic had legitiena@ion-discriminatory reasons to fire Alvarez
before she complained, and it remained fre@adbon those reasons afterward. The one thing
Royal Atlantic could not lawfully do is firber earlier than ibtherwise would havbecauseshe
complained about discriminatiofn.(femphasis in original).

For these reasons, the Court finds thatrffdihas provided sufficient evidence from
which a reasonable jury could cdue that Defendant’s statedason for terminating Plaintiff
was pretextual. Summary judgment on Plairgifetaliation claimss therefore denied.

V. Conclusion

On this record, it is for a jury to detema whether there was a retaliatory motive behind
Defendant’s conduct in terminating Plaintiff. It is theref@&DERED AND ADJUDGED
that:

1. Defendant’s Motion fo Summary JudgmenECF No. [37] is GRANTED IN

PART AND DENIED IN PART ;

2. Plaintiff's Motion for HearingECF No. [46], isDENIED AS MOOT.

15
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DONE AND ORDERED in Chambers at Fort LauderdalFlorida, this 16th day of

December, 2014.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

cC: counsel of record
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