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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.9:14-CV-80727ROSENBERG/BRANNON

ELIZABETH BOHLKE, as an individual and
on behalf of all others similarly situated

Plaintiffs,
V.
SHEARER'’S FOODS, LLC, formerlgnown
as SHEARER’'S FOODS, INC., an Ohio

limited liability company

Defendant
/

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION TO DISMISS

THIS CAUSE is before the Court upon Defendant’s, Shearer’s Foods, LLC, Motion to
Strike Plaintiff’'s Nationwide ClasAction Allegations and t@ismissFirst Amended Complaint
(the “Motion”) [DE 25|, filed herein on September 18, 2014. The Court has carefully considered
the Motion [DE 25], the Response [DE 40] and the Reply [DE"#5hearing was held on the
Motion on December 4, 2014 he Court is otherwise fully advised in the premises. For the
reasons discussed below, the Motion is granted in part and denied in part.

. BACKGROUN D?

The parties to this action aréaitiff Elizabeth Bohlkg"Plaintiff”), as an individual and

on behalf of allothers similarly situated, andefendantShearer’'s Foods, LLC'Shearer’s or

“Defendant”). Defendant makes Riceworks Gourmet Brown Rice Crisps, whacivailable in

! Because the Motion, Response, and Reply include a Table of Contents and afTableodties, the page
numbers of all three are significantly different than the page numkeeyaged by CM/ECF. Citations are to the
page numbers in the original docun®réts opposed to the CM/ECF page numbers.

2 The background facts are taken exclusively from the allegations AnteededComplaint [DE B.
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several different flavor varieties (collectively referred to herein as theltiets’). DE 15 | 1.
Plaintiff purchased three varieties of Riceworks: the Sweet Chili FldwiS¢a Salt Flavor, and
the Salsa Fresca Flavdid. 2. The Products’ packaging states that the Products aie “A
Natural and contain “No Artificial Ingredients.’ld. § 1. However, the Products contain
unnatural, synthetic,and/or artificial ingredients such a#Masa Corn Flour, Canola OiIl,
Maltodextrin, andCaramel Colarld. { 2.

Accordingly, Plaintiff alleges that Defendant’s “All Natural” and “No Adiél
Ingredients’claims areuntrue, misleading, and likely to deceive reasonable consumers, such as
Plaintiff and members of theroposedClas®s 1d.11 25-26 Plaintiff further alleges that
Defendant unlawfully markets, advertises, sells and distributes the Preduitisthe false “All
Natural” and “No Artificial Ingredients” representatiocsi—to Florida and United States
purchasers in grocery stores, food chains, mass discounters, mass mezchaddis stores,
convenience stores, drug stores and/or dollar sttate§. 27. Finally, Plaintiff alleges that she
and other Class members suffered various economic injuries in connection whlgig the
Products, which were not as represented Y 72—75.

Plaintiff hasassertedhe following causes of acticagainst Defendan{1) Violations of
Florida’'s Deceptive and Unfair Trade Practices Act (“FDUTPA”); (2) Negtigen
Misrepresentation; (3) Breach of Hegs Warranty; (4) Violation of the Magnusbioss
Warranty Act (‘“MMWA”"); and (5) Unjust Enrichment. Through the instant MotiDk 25|,
Defendantrequests that the Court strike Plaintiff's nationwide ckxsfon allegations and
dismissall counts.The Cout first addresses the Motion to Strike, then turns to the Motion to

Dismiss.

3 Other varieties that Plaintiff names in her Amended Complaint incli®ahmesan & Sundried Tomato Flavor
andthe Tangy Barbeque Flavor.



. MOTION TO STRIKE

Plaintiffs Amended Complaint includes class action allegations, and states Paintif
intent to certify statewide classes and additionally and/or alteehgtnationwide classeSee
DE 9 90. Defendant argues that Plaintiff's nationwide class allegations shouldidkenst
because there exist “insuperable oblgtsi’ to the certification ohationwideclassessomplying
with Federal Rule of Civil Procedu@8. SeeDE 25 at4-5. Defendant’s argument proceeds
summaryas follows: (1) all of Plaintiff's claims are state law claims; (2) for each claingah e
state, the Court will have to conduct a chai¢daw analysis; (3) Florida appliesther the “most
significant relationship” test of Restatement (Second) Conflict of Latv#%8.48 or thelex loci
contractusrule, to the various causes of action pled in the Amended Complaint; (4) given the
transactiorbased nature of the claims, the state of pase will almost certainly be the state
with the “most significant relationship” to each claiamd will always be the forum in which the
parties executed their contract(s), as required undéexteci contractusule; (5)the Court will
thus need to gy the laws of fiftyone different jurisdictions with respect to the proposed
nationwide classs and (6) the laws of these fifgne jurisdictions are materially different,
making certification of nationwide classimproper.SeeDE 25 at 4-12.

Plaintiff argues inher responsejnter alia, that striking the Amended Complairg
premature especially since she reserves the right in her Amended Complaint to amend, narrow,
expand, or otherwise modify the class definition upon the conclusion of dis¢oS8egpE 15 |
91; DE 40 at. In its reply, Defendant counters that no amount of discovery will remedy the
underlying problem: that the laws of the various jurisdictionssemply too different to certify

nationwide classes compliant with Rule 3&eDE 45at 1. The Court does not find Defendant’s

* Plaintiff raises a host of other arguments, but it is this argument which thefibds most relevant at this point in
the litigation.



argument on this point particularly persuasive; Plaintiff could ultimately mocertdy a very
limited “nationwide” classperhaps one consisting of a limited number of states, such that the
laws of the jurisdictions involved are sufficiently compatible to support icatibn under Rule
23. In short, the issues Defendant raises may never materialize.

More importantly, however, the Court believes that the relief requested bgdaeteis
not merited under Federal Rule of Civil Procedure 12(nder Rule 12(f), “[tlhe court may
strike from a pleading an insufficient defense or any redundant, immaterialtimapg or
scandalous mattér.Although some courts haveonsideredRule 23s requirements when
evaluaing motions to strike class allegatiohshe Court declines to do so here. Instead, the
Court applies the standard stated in Rule 12(f), following other courts in the Soutktrct Di
Florida.” As the Court finds nothing “redundant, immaterial, impertinent, or scandalous” in
Plaintiff's class action allegations, the Motion to Strike Plaintiff's Nationwides&A&tion
Allegations is deniefl.Defendant maye-raise the arguments contained within its Motion to
Strike if and when Plaintiff move® certify nationwide classes.

I MOTION TO DISMISS

Defendant separately argues that Plaintif's Amended Complaint should besdnm

its entirety. The Court first considers the arguments Defendant has midesgards to the

primary jurisdiction doctrine, then considers Defendant's arguments pertaininiginoiffs

® Defendant confirmed at the hearing of December 4, 2014 that the Motioiks\&s braght under Rule 12(f).

® See, e.g.Pilgrim v. Universal Health Card, LL560 F.3d 943, 945 (6th Cir. 2011) (affirming the district court’s
grant of the defendant’s motion to strike class allegations, whemidtrict court, without discussing the Ra&(f)
standard, “reasoned that, under Ohio’s cheoitlaw rules, it would have to analyze each class member’'s claim
under the law of his or her home State,” and such a task “would make thisntaaeageable as a class action’ and
would dwarf any commoissues of fact implicated by the lawsuit”).

" See, e.g.Gill-Samuel v. Nova Biomedical Corg98 F.R.D. 693698-700 (S.D. Fla. 2014{discussing at length
the merits of striking class allegations prior to a motion to certify thes elad concluding théhe movant should be
held to the stricter standard of Rule 12(f) becairder alia, striking the class allegations at the pleading stages
would carry more finality than the typical order on a motion to cettidydass, as those orders are not findl may
later be amended).

8 The Court does not opine on whether the alleged class could be propéfigdcert a Rule 23 motion for class
certification.
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standing and the labeling of the Products at isarg] finally consider®efendant’s argumesit
that Plaintiff has failed to state damn as to each count. For the reasons stated below,
Defendant’s Motion to Dismiss granted in part andeniedin part.

A. Primary Jurisdiction Doctrine

Defendant asserts that, pursuant to the primary jurisdiction doctrine, the <bouit
defer to theFood and Drug Administration (“FDA”) on the core issues underlying this case.
More specifically, Defendant maintains that analyzing and determining tha&ingeand
implications of the ters “natural; as used on food labels, are tasks within the purvieth®
FDA'’s functioning and expertise.

The Court, however, finds that neither a dismissal nor a stay is warranted under the
primary jurisdiction doctrine. The primary jurisdiction doctrine applwbenever enforcement
of [a] claim requires the resoluti@f issues which, under a regulatory scheme, have been placed
within the special competence of an administrative bodwited States v. W. Pac. R.R. (352
U.S. 59, 64 (1956). The doctrine “allows courts to stay proceedings or to dismiss aioompl
without prejudice pending the resolution of an issue within the special competence of an
administrative agency.Jones v ConAgra Foods, In@12 F. Supp. 2d 889, 898 (N.D. Cal.
2012)(internal quotations omitted).

Under the doctrine, the following four factors are relevant to a court’'sndeggion of
whether to defer to an agency’s primary jurisdiction: “(1) whether the questisuatisswithin
the conventional experience of judges or whether it involves technical or pofisiderations

within the agency’s particular field of expertise; (2) whether the questiosua is particularly

° Defendant raises two arguments in the section of its Motion entitled vdel®ackground.” The placement of
these argumentsiakes it unclear whether Defendant intended the Court to consideralguments in the context
of the Motion to Strike or the Motion to Dismiss. As the Court believes theynast properly considered in the
context of the Motia to Dismiss, that is how the Court addresses them.
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within the agency’s discretion; (3) whether there exists a substantial dahgsronsistent
rulings; and (4) whether a prior application to the agency has been niNatd.Commc’ns
Ass’n, Inc. v. Am. Tel. & Tel. Go46 F.3d 220, 222 (2d Cir. 1995). Courts have declined to
dismiss false advertising claims premised on food companies’ “natliaatis because the FDA
simply does not regulate those clairBge, e.g.Jones 912 F. Supp. 2d at 8989 (declining to
apply primary jurisdiction doctrine to “100% natural” claimdgnney v. GenMills, 944 F.
Supp. 2d 806, 8145 (N.D. Ca 2013) (“Nevertheless, in repeatedly declining to promulgate
regulations governing the use of ‘natural’ as it applies to food products, then&P®signaled a
relative lack of interest in devoting its limited resources to what it evidently cossidainor
issue, or in establishing some ‘uniformity in administration’ with regard to thefueatural’ in
food labels.”).

In light of this precedent, the Court finds no basis to stay or dismiss this caserende
to the FDA. The FDA is free to promulgate regulations governing the term “hatuthas not
done so. Judges have experience interpreting terms in conjunction with partie€gjiapdtthe
prospect of interpreting the term “all natural” does not fall outside of that coamahti
experience. Thus, the Court declines to stay or dismiss the case under the pnirsdictipn
dodrine.

B. Plaintiff's Standing and Products Purchased

Defendant mags two argumentthat apply equally to each d?laintiff's claims. These
arguments pertain to Plaintiff's standing and whether or not certain varsétig® Products

include the labels/hich she alleges they do.



I. Plaintiff's Standing

First, Defendant argues that Plaintiff lacks standing to pursue any clauoking
varieties of Riceworks that she herself did not purchasgeecifically, the “Tangy Barbeque” and
“Parmesan & Sundried Tamo” flavors. SeeDE 25 at 3 n.1DE 15 {f 23. Plaintiff counters
that (1) “[t]lhe issue of whether or not Plaintiff can serve as a class repaggerfor all five
flavor varieties or only th three flavors she purchasednappropriate for resotion at this stage
of the proceeding,” and (2) she “has properly alleged that the Products arentsalbfstia]
similar.” SeeDE 40 at 2 n.1.

On this point, the Court concurs with Defendant. Plaintiff's first argument, tidt s
issues are more properly resolved upon a motion for class certificdtrectly contradicts
Eleventh Circuit precederbeePrado-Steimarex rel.Prado v. Bush221 F.3d 1266, 1279 (11th
Cir. 2000) (“Thus, it is welsettled that prior to the certification of a class, &achnically
speaking before undertaking any formal typicality or commonality rewiesvdistrict court must
determine that at least one named class representative has Article 11l standiisg each class
subclaim?).

Plaintiff's second argument refets a position held by courts in other circuitsit class
representatives may challenge fmmrchased products that are “sufficiently similar” to the
purchased productSee, e.gWerdebaugh v. Blue Diamond Growelo. 12CV-02724LHK,
2013 WL 5487236, at *14 (N.D. Cal. Oct. 2, 2013). However, Southern District of Florida courts
have declined to apply the “sufficiently similar” test, citidgado-Steimanand this Court agrees
with those welreasoned opinionsSee Garcia v. Kashi Cq.No. 1221678CIV, 2014 WL
4392163, at *25-27 (S.D. Fla. Sept. 5, 2Q0T@back v. GNC Holdings, IndNo. 13-80526Z1V,

2013 WL 5206103, at *4-5 (S.D. Fla. Sept. 13, 2013).



Accordingly, the Court concludes that the Eleventh Circuita nhamed plaintiff in a
consumer classcdon cannot raise claims relating to products whatte herself did not
purchaseTherefore, in this case, the claithait Plaintiffhasstanding to bring are limited the
(1) Sweet Chili Flavor, (2) Sea Salt Flavor, and (3) Salsa Fresca FlaRaremworks.SeeDE 15
1 2.In this respect, Defendant’s Motion to Dismiss is gramed her claims pertaining to the
Tangy Barbeque and Parmesan & Sundried Tomato Flavors are dismissed withoutgrejudi

il. Product Labels

Defendant also argues that although Plaintiff claims the labels on the Biquagaktages
are identical, “certain varieties of Riceworks do not contain the labelsus ere.’'SeeDE 25
at 3 n.2. They ask the Court to consider images of Riceworks pagk&y theSweet Chili, Sea
Salt and Black Sesame, Parmesan & Sundried Tomato, Salsa Fresca, and Seadgglt Flav
attached to their Motion, arguing that the Court may consider the images becauseethey
referred to in the Complaint and are central tairfiff's claims. See id.(citing Starship
Enterprises of Atlanta, Inc. v. Coweta Cnty., G&8 F.3d 1243, 1253 (11th Cir. 20t 3ee
also DE 25 Ex. 3 Although Defendant does not clarify the way(s) in which it would like the
Court to consider the imag, presumably it wishes the Court to dismiss Plaintiff's claims as to
the Product varieties that lack the labels at isgtlaintiff does not address this argument
specifically in her Response, bughe does reiterate the position set forth in her Amended
Complaint that the “No Artificial Ingredients” and “All Natural” labels wergdminently and
uniformly displayed on the front packaging of each of Defendant’s Products.” DE 40 at 1.

As the parties are apparently in disagreement as to the labels ondbet®rpackaging,
the Court considers this issue one more properly addressed at the motion for swdgragnj

stage. Defendant’s Motion to Dismiss is denied on this point.



B. Failure to State a Claim

Defendant separately alleges that each of Plain@@tsints fails to state a claim upon
which relief can be granted. The Court first discusses the legal standamdjutins to
Defendant’s arguments on each Count.

I. Legal Standard

To adequately plead a claim for relief, Rule 8(a)(2) requires “a short and piEment
of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. K2B(&nder Rule
12(b)(6), a motion to dismiss should be granted only if the piaistiunable to articulate
“enough facts to state a claim to relief that is plausible on its f&e&d.’Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007). “A claim has facial plausibility when the pleaded factual content
allows the court to draw the reasblainference that the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal 556 U.S. 662, 663 (2009) (citingvombly 550 U.S. at 556). When
determining whether a claim has facial plausibility, “a court must viewnglzont in the light
mog favorable to the plaintiff and accept all of the plaintiff's wakaded facts as trueAm.
United Life Ins. Co. v. MartineA80 F.3d 1043, 1066 (11th Cir. 2007).

However, the court need not take allegations as true if they are mersdadtiare
redtals of a cause of action’s elements, supported by mere conclusory statemagyad, 556
U.S. at 663. “Mere labels and conclusions or a formulaic recitation of therekenfea cause of
action will not do, and a plaintiff cannot rely on naked assertions devoid of furittealfa
enhancement.Franklin v. Curry 738 F.3d 1246, 1251 (11th Cir. 2013). “[l]f allegations are
indeed more conclusory than factual, then the court doeshawve to assume their truth.”
Chaparro v. Carnival Corp 693 F.3d 1333, 1337 (11th Cir. 2012). In sum, “[tlhe plausibility

standard ‘calls for enough fact to raise a reasonable expectation that disadVesveal



evidence’ of the defendant’s liabilityMiyahira v. Vitacost.com, Inc715 F.3d 1257, 1265 (11th
Cir. 2013) (quaing Twombly 550 U.S. at 556).
il. Discussion

Defendant asserts se@é arguments for dismissal. The Court wilbrsider each

argument in turrf®
1. Count I: FDUTPA

Defendant argues thBtaintiffs FDUTPA claimfails for three reasongl) it is barredy
the Florida Food Safety Act (“the FFSA'(R) Plaintiff has failed tglead a plausible theory of
actual damages; and (3) a reasonable consumer would not be deceived by the labets at |
Each argument is discussed in turn. For the reasons stated below, the Court findgusaehta
unavailing and allows Plaintiffs FDUTPA claim to proceed.

a. FFSA

Defendant contends that Plaintiffs FDUTPA claim is, in reality, a claim of besiag
and as such is governed exclusively by the FFSA and the FDeipartment of Agriculture and
Consumer Services (“the DepartmentDefendant’'s argument proceeds as follows: (1)
mislabeling is governed by the FFSKlorida Statute sections 500-80, and is within the
exclusive jurisdiction of the Departmei(®) additionally, there is no private right of action under
the FFSA and (3) by attempting to premise her FDUTPA claim on purported acts of
mislabeling,Plaintiff is thus contravening the intent of the Florida legislature, obstructing the
legislature’s express gbof “uniform” legislation in the arena of food misbranding, and creating

a private right of action where none was intended to exesDE 25 at 27.

19 Federal courts sitting in diversity apply the substantive law efstate in which the case aroBendergast v.
Sprint Nextel Corp.592 F.3d 1119, 11333 (11th Cir.2010). Accordingly, the Court wiapply Florida law.

10



As Defendant notes, however, at least one Southern District of Florida court “has
declined to find thathe FSA precludes a FDUTPA clainSeeDE 25 at 30 (citingReilly v.
Amy’s KitchenNo. 13-21525€IV, 2013 WL 9638985S.D. Fla. Dec. 9, 2013)). The Court is
aware that the claim at issue is slightly different from the one before the coReilln
Nonetheless, the Court agrees with the reasoning of the cdretlin

FDUTPA provides a civil cause of action for “[u]nfair methods of competition,
unconscionable acts or practices, and unfair or deceptive acts or practibesamduct of any
trade or commerce.” Fla. Stat. 8 501.204(1). To state a FDUTPA claim, a plaintiff musealleg
“(1) a deceptive act or unfair practice; (2) causation; and (3) actual dam@ggd-irst Mortg.
Corp. v. Barton 988 So2d 82, 86 (FlaDist. Ct. App. 2008) (citation ontted). “FDUTPA can
be violated in two ways: (1) a per se violation premised on the violation of another la
proscribing unfair or deceptive practice and (2) adopting an unfair or deceptiveetatsp v.

Toll Jupiter Ltd. Pship, No. 0/~81027€1V, 2009WL 187938, at *9 (S.DFla. Jan27, 2009).
(citing Fla. Stat. 88 501.204(1), 501.203(3)). “The Florida Supreme Court has noted that
‘deception occurs if there is a representation, omission, or practice thatlystbkmislead the
consumer acting reasonably in the circumstanteshe consumes’ detrimat.” Zlotnick v.
Premier Sales Grp., Inc480 F.3d 1281, 1284 (11th CR007) (quotingPNR, Inc. v. Beacon
Prop. Mgmt., InG.842 So2d 773, 777 (FIa2003)). A per se violation of FDUTPA results from

the violation of “[a]ny law, statute, rule, regulation, or ordinance which proscribesr unfai
methods of competition or unfair, deceptive, or unconscionable acts or pracBtas.V.
Wachovia Mortg. Corp. No. 1}cv-566-Oc-37TBS, 2012 WL 868878, at *3 (M.DFla.

Mar.14, 2012) (citation and internal quidd@ marks omitted).
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Plaintiff alleges that Defendastuse of “All Natural” and “No Artificial Ingredients”
labels, when Defendant's Products contain allegedly artificial andnatumal ingredients,
violates portions of th&FSA, namely Florida Statuteection 500.04.SeeDE 15 § 111. The
reference to the violation of the statutory provision is presumably PlairgttEspt to establish
aperseFDUTPA violation. Defendant’s argument that Plaintiff could not bring a privaise:
of action under Florida Statute section 500.04 is -teddén. See Fla. Stat. § 500.032(1).
Nonetheless, this Court agrees with the couReilly, in that “it is not apparent that a plaintiff
must be able to maintain a private cause of action under Fla. Stat. § 500.04 teheatslise
violation under FDUTPA.Reilly, 2013 WL 9638985, at *3 nf.

Moreover Plaintiff alsoalleges separate and apart from the statutory providiveat, the
practices Defendant employed were “untanddeceptive.”Seeid. 11 112-13. Thus, regardless
of whether Plaintiff can establisher seviolation of FDUTPA, Plaintiffs FDUTPA claims
would stand.

b. Actual Damages

Plaintiff pleadstwo theories of actual damages. First, Plaintiff alleges that she is entitled
to a full refund 6 the purchase price of the Products she purchased betteusasbranding
rendered thoserBducts “valueless.SeeDE 15 § 85.Plaintiff also puts forth a separabeit
relatedtheory, alluded to in her Amended Complaint but more fully fleshed out irekpomse,

that “if a jury determines that Defendant’'s practice was ‘unfair,” then recovetiieofull

™ The Court notes that one other case addresses this issue obliqBslgalBurger, Inc. v. Forun®12 So. 2d 561
(Fla. 2005),as revised on denial of reh'Bept. 29, 2005), the Florida Supreme Court discussed, in dithem,
grounds upon which a Florida trial court had granted a motion tostismihe case. The trial court had found that
the plaintiff's FDUTPA claim was “preempted by Florida’s Food Saf&tt . . . which grants the Department of
Agriculture and Consumer Séces exclusive jurisdiction to protect the public from injury flowfngm intrastate
commerce in food.md. at 564-65. The decision was reversed on other grounds, and accordingly,otida Fl
Supreme Court did not discuss the propriety of the tdairt's decision on the FDUTPA claim. Becal®eca
Burgerdoes not contain a substantive discussion of the claim, because the ttigleoigion which did address the
issue was ultimately reversed, and becdreily was decided afteBoca Burgeyr the Caurt declines to dismiss
Plaintiff's FDUTPA claim in reliance on that case.
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purchase price may also be proper,” even if the Products would not have been rendered
completely valueless to all consumers, because “there is no malket for an unlawful
product.” SeeDE 15 { 86; DE 40 at 1(titing Smith v. 2001 S. Dixie Highway, In2004 Fla.
App. LEXIS 2709(Fla. Dist. Ct. App. Mar. 3, 2004)yithdrawn 872 So.2d 992 David J.
FederbushDamages Under FDUTPA78 Fla. B.J. 2q2004)). Second, and in the alternative,
Plaintiff alleges that she is entitled to the difference between the Progiuctsand the price of
products that are not labeled “All Natural,” because she would have simply genickize
cheaper, nehecessarilynatural products had she known the Products she did puweaseot
actually “All Natural' (the “price premium” theory). DE 15 { 87.

Defendant argues that neither theory is plausible, and Plaintiff's FDUT&# should
be dismissed for failure to pleadtual damageg.irst, Defendant argues that the Products cannot
be considered “valueless,” because “[a]t the very least, [Plaintiff] receimdy af food and
consumed it."SeeDE 25 at 2223 (citing a string of California federal district court casesg
also DE 45at 8-9. Defendant also argues that Plaintiff's alternative valueless theoryhthat s
entitled to the full purchase price if Defendant’s practice was “unfairsinslarly meritless;
Defendant distinguishes the cases cited by Plaiatii notes thaBmith upon which both
Plaintiff and the Federbush article rely, was withdrawn and replaced with argodécision.
SeeDE 45 at 8 & n.4. Second, Defendant argues that Plaintiff's price premium theory of
damages is implausible becauseréduire[s] the Court to speculate that such a [price] premium
was attributable solely to the alleged ‘All Natural’/‘No Artificial Ingredli€ labeling,” as
opposed to some other factor, such as the fact that the Products areffgleiteontain no high

fructose corn syrup,” and are, in some cases, “wgamdly.” SeeDE 25 at 20-22.
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For defining “actual damages” under FDUTPRoIlins, Inc. v. Heller 454 So. 2d 580
(Fla. Dist. Ct. App. 1984), is the seminal caRellinsadopted the measure of damages used by
Texas courts in interpreting Texas's Deceptive Trade Practices Act, and stateedbure of
damages as such:

Generally, the measure of actual damages is the difference in the market value of

the product or service in the condition in which it was delivered and its market

value in the condition in which it should have been delivered according to the

contract of the partie®\ notable exception to the rule may exist when the product

is rendered valueless as a result of the defdotn the purchase price is the
appropriate measure of actual damages.

Id. at 585 see alsd&Smith v. Wm. Wrigley Jr. G663 F. Supp. 2d 1336, 1339 (S.D. Fla. 2009)
(“Florida courts have allowed diminished value to serve as ‘actual damagesetrable in a
FDUTPA claim.”(internal quotation marks and citation omitted)).

First, the Court quickly disposes of Defendant’s argument as to Plaintiifes prémium
theory. The Court finds Plaintiff has alleged a plausible theory of damagest shédadleged
that shepaid a price premium for the Products due to the “All Natural” and “No Atrtificial
Ingredients” labeling. That is all that is requiredbe pled under the Federal Rul#sCivil
Procedure At this stage in the litigation, Plaintiff is only required to state a claim that is
plausible on its face, and this she has ddfeStires v. Carnival Corp.No. 6:02CV-542-
ORL31JGG, 2003 WL 21356781, at *2 (M.D. Fla. Jan. 2, 24q08Jthough Stires did not
specify the value of the cruise promised and the value of the cruise received, wihecprisper
measure of FDUPTA damages, she has complied with Federal Rules of Coeitith® 8(a) and
9. Read in the light most favorable to Stires, it cannot be said that she has faileddtdgxi
claim with particularity. Hence, dismissal is not warrarijed.

The more difficult question is whether Plaintiff's alternative theory, thatRroducts

were rendered valueless, should survive this Motion to Dismiss. Plaintiff apjeallege two

14



separate grawds for this theory, as noted above: that the Products were rendered valueless due
solely to the misbranding, or, in the alternative, that they were rendered valbetesise they

were unlawful due to Defendant’s unfair trade practiSegDE 40 at 17 (Because Defendant’s
conduct was ‘unfair,” damages are warranted in the form of the aggregatddillprice paid by
Plaintiffs and the Class for the Produetven though alternativeltthe Products may not have

been rendered completely valueless to atlscmers.”).

The Court finds, ultimately, that Plaintiff has met her burden at this stage litigation.
Rollins allows for an exception to the general rule when the praatuissue has been rendered
valueless as a result of the alleged defect. 45428c0at 585.Plaintiff has alleged in her
Amended Complainthat “the Products are misbranded and valuel€3s 15 § 85. Whether the
Products are valueless due solely to the misbrandinggcause they wersold pursuant to an
unfair business practice, and there is no market value for an unlawful ptozhefDE 15 86,
Plaintiff hasarticulatel “enough facts to state a claim to relief that is plausible on its face.”
Twombly 550 U.Sat570.Plaintiff's FDUTPA claim should not be dismissed for thissma

C. Reasonable Consumer

Defendant also alleges thBtaintiff's FDUTPA claim fails becausthe Products’ “All
Natural” and “No Atrtificial Ingredients” labels would not have deceiseg@asonable consumer:
first, because Plaintiff has “failed to offer a plausible, objective definitminthe terms, and
second, because “[a]n objectively reasoaatdnsumer would read the entire label” and consider
the “All Natural”’/“No Atrtificial Ingredients” claims in the context of the ingrexts list.SeeDE

25 at 23.

2 The Court notes that its ruling on this point should not be taken as anropimiwhether or not Plaintiff is
entitled to a refund of the full purchase price of the Products, or whethés shtitled to damages at all.
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The Court disagrees with both argumerts to Defendant’s first argumerijw] hether
[specifc] conduct constitutes an unfair or deceptive trade practice is a question afrféoe f
jury to determine.’Nature’s Prods, Inc. v. Natrol, InG.990 F. Supp. 2d 1307, 1322 (S.D. Fla.
Oct. 7, 2013). Plaintiff alleges facts that, if true, establiske@ejtive or false claim as to the
Products. Specifically, Plaintiff alleges thahé& Products contain unnatural, synthetic, and/or
artificial ingredients’ namely Masa Corn Flour, Canola Oil, Maltodextrin, Yeast Extract, Citric
Acid, and Caramel ColorSee DE 15 12, 8. The Court finds no basis to disregard those
allegations, which identify the specific compounds that are purportedly ¢ettifand/or not
“natural” See Dye v. Bodacious Food CNo. 9:14cv-80627WPD, DE 14, at 89 (S.D. Fla.
Sept. 9,2014). Thus, Defendant’'s argument as to the meaning of “natuatl “artificial
ingredients"does not warrant a dismissal of any claims.

The Court similarlyis unpersuaded by Defendant’s second argument. A consumer might
be misled by the statement'All Natural and “No Artificial Ingredients,”regardless of
additional disclosures on the back of a Product’s packaging. It is plausibéedbasumer might
rely on these representation without scrutinizing the ingredients or, alternatively, that a
consumerincorrectlymight believe that sugar, canola oil, dextrose, cstarch, and citric acid
are “natural” ingredientsSee idat 7-8. Thus, the Court finds that the inclusiontbé&ingredient
list on the Products’ packaging does not preclude PlaintRE3JTPA claim. Defendant’'s
Motion to Dismiss Count | of Plaintiff's Amended Complaint is denied.

2. Count II: Negligent Misrepresentation

Defendant makes the same arguments with respect to actual damages for flaintiff’

negligent misrepresentation claim as it made for Plaintiff's FDUTPA cl&eeDE 25 at 2623.

For the reasons discussed above, the Court concludes that Plaintiff plaasibNeged damages
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with respect to her negligent misrepresentation claim. Defendant separatedg that Plaintiff
has failedto adequately allege justifiable reliance on the statements at Bsigmdant points to
allegations in PlaintiffsAmended Complaint that she relied on Defendant’s reputation and the
distribution of Defendant’s Products through reputable companies when decidinghtasguttoe
Products,see DE 15 § 130, and argues that such allegationsiremefficient Specifically,
Defendant argues that Plaintiff has failed to adequately plead the justif@diaince element of
her negligent misrepresentation clairecause Defendant’s reputatioruigrelated to the alleged
misrepresentations themselves, upon which reliance must be I@BseBE 25 at 2425.
Defendant also reiterates its argument that the labels cannot be read in a vacuune, and t
ingredient list showl be considered in analyzing whether Plaintiff's reliance was justifiSiele
id.

Under Florida law, to establish negligent misrepresentation, a plaintiff muss prter
alia, that she suffered injury as a result obcting in justifiable reliance orthe
misrepresentation.Jovine v. Abbott Labs., Inc795 F. Supp. 2d 1331, 1338 (S.D. Fla. 2011)
(quotingSouran v. Travelers Ins. C®82 F.2d 1497 (11th CifL993). The issue of whether or
not a plaintiff's reliance on the alleged misrepresentations was justifigit=alty is left for the
jury. See, e.g.Specialty Marine & Indus. Supplies, Inc. v. Veras® So. 3d 306, 311 (Fla. Dist.
Ct. App. 2011) "It is for the jury to determine whether reliance was justified under the tothlity o
circumstances.”)Newbern v. Mansba¢h/77 So. 2d 1044, 1046 (Fla. Dist. Ct. App. 2001)
(“[T]he question of a partg justifiable reliance is an issue of comparative negligence that should
be resolved by a jun).

Plaintiff adequatelyhas pled her justifiable reliancen Defendant’s statements. She

alleges that Plaintiff and other reasonable consumers, including the Class membersabdason
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relied on Defendant’s representations set forth herein, and, in retfagr@®n, purchased the
Products,” and that such reliant@as reasonable and justified in that Defendant appeared to be,
and represented itself to be, a reputable business, and it distributed the Produgis throu
reputable compani€sSeeDE 15 {1 12930. No more is required at this stage of the litigation,
and to the extent that Defendant argues her reliance was not justiib@ér because the
ingredients were listed on the back of the package, or because Defendant’'soregatati
irrelevant to the calculus-those are questions of fact inappropriate for resolution upon a motion
to dismiss. Defendant’s Motion to Dismiss Count Il of Plaintiff's Amended @aimt is denied.

3. Count lll: Breach of Express Warranty

Defendant asserts that Plaintiff has not stated a claim for breach of expresmstyvar
Defendant raises two arguments on this point: first, that Plaintiff's claim failaubecthe
inclusion of the allegedly artificial ingredients on the ingredient lifgces the scope of any
warranty; and second, that Plaintiff's claim fails because privity did net bgtween Plaintiff
and Defendant.

“To state a claim for breach of express warranty under Florida law, ‘a complast
allege: (1) the sale of good<)(the express warranty; (3) breach of the warranty; (4) notice to
seller of the breach; and (5) the injuries sustained by the buyer astaofdbgl breach of the
express warranty.'Egbebike v. WaMart Stores East, LP2014 WL 3053184, at *5 (M.D. Fla
July 7, 2014) (quotingloving 795 F. Supp. 2ét 1340-4). Under Fbrida Staute section
672.313(1)(b), moreover, “[a]ny description of the goods which is made part of theobtss
bargain creates an express warrahat the goods shall conform to the description.”

Defendant first argues thdttecause Defendant expressly informed consumers of the

allegedly artificial ingredients by including them in the ingredient list, it canaon lbreach of
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an express warrant$heeDE 25 at 18 (citingChin v. General Mills, Ing.No. 122150, 2013 WL
2420455 (D. Minn. June 3, 2033)n addition to citingChin, Defendant alsaelies on Florida
Statute section 672.317, which states, in relevant part,

Warranties whether express or implied shall be construed as consistertight

other and as cumulative, but if such construction is unreasonable the intention of

the parties shall determine which warranty is dominant. In ascertaining that
intention the following rules apply:

(1) Exactor technical specifications displace an inconsistent sample or model
or general language of description.

Defendant cites excerpts of this language in support of its argumenfahaiarranty includes
all representations made, including those orirtgeedient list.”DE 25 at 183

The Court declines to followChin, a District of Minnesota casénstead, the Court
conducts a straightforward analysis of Plaintiff's express warrantyncl&laintiff's First
Amended Complaint alleges that the statements “All Natural” and “No Artificiakethgnts,”
which were displayed on the front of the Products’ packagiege an express warranty which
Defendant breached by includirffgnnatural, synthetic, and/or artificial ingredients” in the
ProductsSeeDE 15 1134-38. At this stage, the Court’s inquiry is complgthe existence of
an express warranty is a factual issue for the jury to décteall v. Amgen, IncNo. 2:12CV-
476FTM-29, 2014 WL 897033 (M.D. Fla. Mar. 6, 201é&jting State Farm Ins. Co. Wu
Prime Rol-A-Way of Miami 557 So.2d 107, 109 (Fla. Dist. Ct. ApA.990). This is in line
with a number of casesat least two of which are Southern District of Florida casaswhich
courts, while not confronted with this specific argument, havevatioexpress warranty claims

to proceed under Florida law on similar fa8ee, e.gDye v. Bodacious Food GadJo. 9:14€v-

3 1n response Plaintiff cites tseveral cases, none of which explicitly address this argument in the tcohix
express warranty clainSee Williams v. Gerber Prods. C&52 F.3d 934 (9th Cir. 2008) (addressing similar
arguments made in the context of unfair competition labgg No. 9:14-cv-80627 DE 14, at7-8 (addressing
defendant’'s argument that noisrepresentatiorcould occur due to the inclusion of the allegedly unnatural
ingredients in the ingredient listfeiner v. Innovation Ventures LL.Case No. 0:1-2v-62495, DE 29, at6 (S.D.

Fla. May 29, 2013) (addressing this argument in the context of plaifBR$TPA claim).
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80627, DE 14, at *1a11 (S.D. Fla. Sept. 9, 2014%arcia v. Kashi Cq.No. 1221678ClV,
2014 WL 4392163, at21-22 (S.D. Fla. Sept. 5, 2014h re Frito-Lay N. Am., Inc. All Natural
Litig., No. 12MD-2413 RRM RLM, 2013 WL 4647512, at *27 (E.D.N.Y. Aug. 29, 2013).

Second, Defendant argues tlaintiff's express warranty claim fails because privity
does not exist between Plaintiff and Defend&@deDE 25 at 18.The Court recognizes that
“[w]hether privity is required in a claim for breach of express warranty uRldeida law is not
clear cut.”Garcia, 2014 WL 4392163, at *21 (citing/m.Wrigley Jr. Co, 663 F. Supp. 2dt
1341-43). After reviewing the case law, the Court is persuaded by Judge Cohn’s samalysi
Wrigleyand, for the same reasons, concludes that Plasntitiim for breach of express warranty
survives despite the absence of privibefendant’'s Motion to Dismis€ount Il of Plaintiff's
Amended Complaint is denied.

4. Count IV: MagnusoMoss WarrantyAct Claim

Defendant submits that Plaintif's MMWA claim fails becaufgroduct descriptions
are not warranties under the MMWAMore specifically, Defendant indicates that, under the
relevant provision of the MMWA, a written warranty is not created unless themeaffiranation
or promise lhat a product is “defect free” or will “meet a specified level of performance over a
specified period of time.SeeDE 25at 17.

The Court finds that the allegations are sufficient to state a claim under thgAVMn
MMWA claim depends on a state law claim for breach of warraBge, e.g., Burns v.
Winnebago Industries, IncNo. 8:1+cv—-354-T-24FBM, 2012 WL 171088, at4 (M.D. Fla.
Jan. 20, 2012) (collecting cases). Because Plaintiff’'s claim for breach @sexparranty may

proceed, the MMWA claim, at this juncture, may proceed as @e#. DyeNo. 9:14cv-80627,
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DE 14, atll (allowing a similar MMWA claim to proceed). Defendant’'s Motion to Dismiss
Count IV of Plaintiffs Amended Complaint is denied.
5. Count V: Unjust Enrichment

“To state a claim for unjust enrichment, a plaintiff must plead the following elemgnts: 1
the plaintiff has conferred a benefit on the defendant; 2) the defendant has knowledge of the
benefit; 3) the defendant has accepted or retained the benefit conferred; anditutihstances
are such that it would be inequitable for the defendant to retain the benefit withong fzay
value for it.” Baptista v. JPMorgan Chase Bank, N.840 F.3d 1194, 1198 (11th Cir. 2011)
However, “[wlhen a defendant has given adequate consideration to someone for the benefit
conferred, a claim of unjust enrichment fdildm. Safety Ins. Serv., Inc. v. Grig§%9 So. 2d
322, 331-32 (Fla. Dist. Ct. App. 2007).

Defendant argues that Plaintiff was given adequate considerationhdomenefit
conferred, and thus, her claim of unjust enrichment shouldSe@dDE 25 at 2526. In support
of this contention, Defendant citBsohias v. Pfizer, Inc490 F. Supp. 2d 1228 (S.D. Fla. 2007).
In Prohias the plaintiffsalleged that the defendant had engaged in a multifaceted advertising
campaign to convince doctors and consumers that Lipitor, which is a choléstezohg drug,
also reduces heart disease, even though the scientific evidensapport such claims was
lacking.See idat 1231. The court dismissed the plaintiffs’ unjust enrichment claim, because the
plaintiffs “purchased a cholesterol reducing drug, and ohtained cholesterol reduction as a
result. Therefore, in a general sense, they obtained thditbentheir bargain’ Id. at 1236.
Plaintiff contends thaProhiasis inapposite, in that Plaintiff did not receive what she bargained

for—an “All Natural” product, free of artificial ingredients.
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The Court agrees with Plaintiff. Plaintiff has alleged, with great specifitieyways in
which Defendant’s Products were not as represest general\DE 15 71, and moreover
alleges that “[hdd Defendant not made the false, misleading, and deceptive representations and
omissions, Plaintiff and the other Class members would not have been economicadlg injur
because Plaintiff and the other Class members would not have purchased the ,Psehicdd]

72. To the extent th&rohiasapplies, the Court finds it distinguishable in that Plaintiflike
the plaintiffs in Prohias alleges that shdid not receive what she bargained f6eeMarty v.
AnheuseBusch Companies, LLNo. 1323656CIV, 2014 WL 4388415, at *14 (S.D. Fla.
Sept. 5, 2014{distinguishingProhiasand allowing an unjust enrichment claim to proceed where
the plaintiffs alleged that they paid a premium price for a beer they beliewedraaed in
Germany, and where they alleged they would not have purchased the beer had they waswn i
brewed domestically using domestic ingredients). Defendant’s Motion to $&sGount V of
Plaintiff's Amended Complaint is denied.

V. CONCLUSION

For the foregoing reasons, Defendant’'s Motion to Dismiss [DE 25RANTED IN
PART AND DENIED IN PART . Accordingly, it is

ORDERED AND ADJUDGED as follows: (1) Plaintiff's claims are limited to the
flavors of Riceworks that she herself purchased, and her claims as to the flavatsl s10t
purchase (Tangy Barbeque and Parmesan & Sundried TomatD)SivdSSED WITHOUT
PREJUDICE, and (2) in all other respects, Defendant’s Motion istheBENIED .

DONE AND ORDERED in Chambers, Fort Pierce, Florida, tf28th day of January,

2015.

e A @A‘;wy;
Copies furnished to: ROB\N L. ROSENBERG
Counsel of record UNITED STATESDISTRICT JUD
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