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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:14¢v-80781-FOSENBERG/BRANNON
EDWARD LEWIS TOBINICK, M.D.,et al,

Plaintiffs,
V.

STEVEN NOVELLA, M.D.et al,

Defendant.
/

ORDER GRANTING IN PART DEFENDANT NOVELLA'S OMNIBUS
MOTION FOR ATTORNEY S’'FEES AND COSTS AND
DENYING BONA AND GOTT'S MOTION FOR SANCTIONS

THIS CAUSE comes before the Court on Defendant Steven Novella, M.D.’s Omnibus
Motion for Attorneys’ Feesnd Costs [DE 2924ndJarod M. Bona and Aaron R. Gott’s Motion
for Sanctions under Federal Rule of Civil Procedure 11 [DE.328%§ Court has reviewed the
motions,theresponses aneplies theretpand all other relevant portions of the recdd.more
fully explained below, the Court finds that Novella is entitled to sanctions under th81A&RP
statuteandthe Lanham ActHowever, the Court reduces the amount of the fees sought under the
Anti-SLAPP statuteThe Court also finds that Novella is not entitled to sanctiomder 28
U.S.C. § 1927.

l. PROCEDURAL HISTORY

A. Initial Claims and Parties

This lawsuit was initially filed in June 2014. The claiarsse from two internet articles
written by Defendant Dr. Steven Novella, which criticized Plaintiff Ddwgrd Lewis
Tobinick’'s use of a drug known &snbrel to treat Alzheimer's disease. Plaintiff Tobinick
contended that these articles made false statements concerning the viathktyreatments, the

scientific literature and testing that had been conducted as to those treatthensize and
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locations of Plaintiff Tobinick’s Institutes, and, by implication, the categbon of Plaintiff
Tobinick’'s practice as “health fraud.” These articles were published orelsite called
sciencebasedmedicine.org.

The initial complaint brought claims under: (1) the Lanham ActI&RC. § 1125(a); (2)
unfair competition; (3) trade libel; (4) libel per se; and (5) tortious interferevith business
relationships.SeeDE 1 (Complaint); DE 55 (Amended Complainthe listed Plaintiffs were
Tobinick and related professional entitiesd Defendants werlovella and the Society for
ScienceBased Medicine, Ind‘the Society”) an organization owned by Novella that produces
content for thesciencebasedmedicine.org website.

Both sides aggressively litigated this case from the oufseflune 11, 2014, Plaintiffs
moved for a preliminary injunctiorseeDE 6. On August 18, 2014, the Society filed a motion to
dismiss, which the Court later converted into a motion for summary judg8esdE 74, 120.
On September 30, 201Alovellafiled a pecial motion to strike the claims brought by Edward
Lewis Tobinick, M.D., a California medical corporation, pursuanC&ifornia’s AnttSLAPP
Statute, California Code § 425.1%eceDE 93.

B. Substitution of Counsel: Attorneys Cahen, Bona, and Gott begin presenting
Plaintiffs.

On January 28, 2015hortly after the Court converted the Society’s motion to dismiss
into a motion for summary judgment, Plaintiffs’ counsel withdrew arete replaced by
attorneysfrom the law firm Broad and Cassé&eeDE 126.In late February and early March
2015, counsel from Broad and Cassel withdrew and were replaced by Geoffrey M. Cahen of
Cahen Law. P.AJarod Bona of Bona Law, P.C., and Aaron R. Gott of Bona Law,Se€DE

148, 149, 156.

! Plaintiffs also sued Yale University, where Novella participates in a loeadtttlinic, and SGU Productions, an
entity associated with the website; however, the Court dismisseal Btefendants for lack of personal jurisdiction.
SeeDE 91, 92.
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C. Order Granting Summary Judgment for the Society: The Court finds that Novella’s
articles are not commercial speech under the Lanham Act.

On March 16, 2015, following a hearing, the Court granted summary judgment for the
Society.SeeDE 157. The Court founthat the articles were not actionable under the Lanham
Act or as unfair competition because “no reasonable jury could find the artmhestitute
commercial speech, at least with respect to the Socieltyat 12. The Court also noted: “[T]he
targeted mtity, the Society, is a ndor-profit corporation. Like nearly every néir-profit
corporation, it seeks to support itself by soliciting donations and offering prddudasle. That
does not render its speech commercial, particularly where, as here, thereng mothe record
to indicate that the articles containing the allegedly false and/or defgnsiadements do not
remain free to view onlineld. at 132
D. Order Denying Plaintiffs’ Motion for a Preliminary Injunction: The Cour t finds

they are unlikely to prevail on the Lanham Act claims because the speech at issue is
not commercial.

On April 2, 2016, following a evidentiaryhearing, the Court denied Plaintiffs’ motion
for preliminary injunction.See DE 172. The Court reasoned that Plaintiffadhfailed to
demonstrate a substantial likelihood of prevailing on the merits with respecirtbahkam Act
claim, again finding that thepeech at issue wast commercialld. at { 313. The Court found
that Plaintiffs had “failed to demonstrate tliat Novella has an economic motivation for the
speech,” rejecting Plaintiffs’ contention that income from courses and podeksedrto the
Society or from a legal defense fund seirupesponse to the lawsuit transformed the speech into
commercial spech.Id. at §{ 1611. The Court noted, “[S]cience communication is Dr. Novella’'s
passion, interest and hobby. No evidence was introduced to indicate that it is iy mource

of income (or even, with respect to the Society amadv.sciencebasedmedicieg, a source of

2 The Court also dismissed Plaintiffs’ libel claims without prejudice, fipditaintiffs had failed to give the Society
pre-suit notice as required by Florida la8eeDE 157 at 1319.
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income at all), and the Court accordingly concludes that his motivationtfurrang the articles
was not economic in naturdd. at § 123

E. Plaintiffs Seek Leave to File a Second Amended Complaint

About a month later, Plaintiffs moved for leave to file a second amended compesent.
DE 173, 177The amendment sought to add a claim for civil conspiracy under Florida common
law, alleging that Defendants “agreed to embark on a campaign under whertd&as would
act in concert to republish false statements alleged herein “in order to “prfraaigginal ESA
webpage, to raise the Defendants’ profiles within the skeptic community,oaddve web
traffic, membership, and sale of merchandise on Defendants’ webSie=RE 1771 at 1 155
56 (Proposed Second Amended Complaint). The amendment also sought tihreeld
Defendants: two new parties, Jay Novella and Paul Ingraham, and one predismsgsed
party, SGU Productions, LLQTd. at 1.

Defendat Steven Novella opposed the amendmeagDE 188, and alsanoved for
sanctions against Plaintiffs’ counsel under 28 U.S.C. § 1927, argourgsel wasinreasonably
and vexatiously multiplying the proceedin@eeDE 175.The Court denied th8 1927motion
without prejudice, finding the issues would be more suitably decided afteonbkision of the
caseSeeDE 190.

F. Order_Granting Defendant Novella's Anti-SLAPP_Motion: The Court finds no

evidence that the statements were made with actual malice and thhlovella is
entitled to attorney’s fees and costs.

On June 4, 2015, le the motion to amendvas pending,the Court issued an order
granting Defendant Novella’sAnti-SLAPP motion.SeeDE 193. The Court ruled: (1)xhat
Plaintiff Tobinick M.D., theCalifornia medical corporation, was a limited public figure, meaning

that in order to prevail on their libel claim®laintiffs were required todemonstrate that

3 Alternatively, the Court found that Plaintiffs had not demonstrated a thiéaeparable injury.SeeDE 172 at
114.
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Defendant Novella made the speech at issitle actual malice; and (2hatPlaintiffs had fded
to establish a probability of demonstrating, by clear and convincing evidéatd)éfendant
Novella made the statements with actual malideat 12.Regarding the lack of actual malice,
the Court found that Defendant Novella had conducted a tgbrmyestigation of the scientific
issues prior to publishing the articles, and that the tone and content of the drtinieslves did
not indicate actual malice.ld. at 14-17. The Court found that, as the prevailing Defendant,
Novella was entitled to oever his attorney’s fees and costs under theSHMPP statute, and
statedhe could seek such fees and costs by separate mdtiahl6.

Several weeks later, on June 18, 2015, the Court held a status conference with the parties
to discussPlaintiffs’ motion for leave to file a second amended complefge DE 201.
Following the hearing, the Court issued an order denying the motion, finding:

When the Court pressed Plaintiffs to identify facts in the proposed Second
Amended Complaint which were unknowa Plaintiffs at the time the First
Amended Complaint, the operative complaint, was filed on August 1, 2014,
Plaintiffs’ counsel, while noting that they were not counsel for Plaintiffs winen t
First Amended Complaint was filed, could only identify a limiteumber of
recent statements incorporated into the proposed Second Amended Complaint.
Specifically, Plaintiffs pointed to statements allegedly made by Jay Novella at a
recent conference in New York that went to the commercial nature of Defendant’s
blogging activities. Although leave to amend should be freely given, the Court
does not believe that the addition of three parties and a civil conspiracy-€laim
which would essentially reset the cass justified where, as here, the case is
over one year old andal been aggressively litigated from its outset.

The Court finds the denial of the motion for leave to amend especially warranted
given that by Plaintiffs’ own admission, and in light of the &itAPP Order, the
proposed Second Amended Complaint would need additional editing before it
could serve as the operative complaint. Plaintiffs requested leave to witlidraw t
pending motion for leave to amend and an extension of the amended pleadings
deadline by an additional sixty to ninety days in order to revloekproposed
Second Amended Complaint. The jtri@l scheduling order gave Plaintiffs eleven
months to amend their pleadings, and the Court will not allow Plaintiffs additional
time to amend.

DE 202.



G. Order Denying the Society’s Motion for Fees under thd. anham Act: The Court
finds that, prior to March 2015, Plaintiffs had no reason to know how the Court
would rule on the “commercial speech” issue.

Meanwhile,Defendanthe Societyfor whomthe Court had granted summary judgment
in March 2015 moved for attorney’s fees and costsder the Lanham AcSeeDE 176.0n
August 6, 2015, the Court denied the motion, finding that Plaintiffs had not pursued their
Lanham Act claim in a malicious, fraudulent, deliberate, or willful manner, saththb case
could beconsidered the “exceptional” case to merit an award of attorneySeeBE 227.The
Court noted that resolving the Lanham Act question with regard to the Society had involved
converting its motion to dismiss to one for summary judgment, consideringsdozexhibits,
hearing oral argument, and issuing a lengthy and detailed ruling astleeld. at 3. The Court
noted that the ruling as to the Society “was the first substantive ruling.anfam Act claim”
and it was “not as if, prior to the Court’s ruling on the Society’s motion, Plaintiffséesibn to
know how the Court would rule.ld. Accordingly, the Court found that the Society was not
entitled to fees under the Lanham Act
H. After Defendant Novella indicates he plans to seek summary judgment, Ridffs

ramp up discovery, again request leave to amend their complaint, and move for
sanctions, accusing Defendant Novella of perjury.

On June 26, 201Pefendant Novella, now thenly remaining defendant, moved for
summary judgmentSeeDE 206.At Plaintiffs’ request, the Court extended discovery deadlines
to allow further written discovery, expert depositions, and a deposition of Defendaritaldove
brother. SeeDE 212. Defendant Nella withdrew his summary judgment motion until this
discovery was complete®&eeDE 215. Thided to discovery motion practice and hearings before
Magistrate Judge Branno8eeDE 219 (Novella’s Motion for Protective Order); DE 222 (Order
Setting Discovey Hearing); DE 232 (Order Setting Discovery Hearing).

On August 18, 2015, Plaintiffs again requested leave to amend their complaint, this time
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to add a claim against Novella for violation of the Florida Deceptive and Ulntaile Practices
Act. SeeDE 241. This new claim would rest, Plaintiffs asserted, on statements Defendant
Novella had posted on his website since the filing of the complaint, including statesbhenit
the present lawsuitd. at 34. In a brief order, the Court denied leave to amdadadll of the
reasons previously stated on the record at the Go8tatus Conference on June 18, 2015, as
well as the timing of the Motion in relation to the dispositive motion deadline, which is
imminent, and trial, which is two months hence.” DE 245.

On August 25, 2015, Defendant Novellafied his motion for summary judgmeree
DE 251. On August 31, 2015, Plaintiffs filed a motion for relief from judgment under Rule 60(b)
and moved for sanctions against Defendant Novella under Florida Rule of Cividered&y.
SeeDE 258, 259" These motions accused Defendant Novella of offering false testimony to the
Court, and asked the Court to vacate its June 4, 2015 Order granting Defendant Now&Ha's A
SLAPP motion, grant Plaintiffs leave to amend their camp extend discovery, and enter
sanctions against Defendant Novella, including a default judgment and attorney’'§ Hees
Court denied these motions on September 15, Z24eDE 275.

l. Substitution of Counsel: O’'Brien Enters the Case

On September 18,026, Jarod M. Bona and Aaron R. Gott of Bona Law, P.C. withdrew
as counselSeeDE 276. Cullin O’Brien of O’'Brien Law, P.A. was substituted as counsel for
Plaintiffs. 1d. Counsel Geoffrey Michael Cahen also remained on the case.

J. Order Granting Novella’s Motion for Summary Judgment: The Court again rules
that the articles at issue are not commercial speech under the Lanham Act.

On September 30, 2015, nine days aftex motionbecame ripe, the Court granted
Defendant Novella’s motion for summary judgmeseeDE 288. The Court again found that the

articles published by Defendant Novella were not commercial speech undemithant. Act or

* Corrected motions were filed the following d&eeDE 260, 261.
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for purposes of an unfair competition claihd. at 1. After notingthat Plaintiffs’ primary
opposition to summary judgment was their contenthat Defendant Novella had an “economic
motivation” for the speech at issue, the Court held:

It is “settled or beyond serious dispute” that “[s]peech . . . is protected even
though it is carried in a form that is ‘sold’ for profit, . . . and even though it may
involve a solicitation to purchase or otherwise pay or contribute moivay.”
State Bd. of Pharmacy v. Va. Citizens Consumer Counci},426.U.S. 748, 761
(1976) . . . Thus, even if Defendant Novella directly earns money from an
organization sponsoring or producing the speech, this alone would not make the
speech commercial. Furthermore, the specific evidence elicited in this case
regarding SGU does not point to a strong economic motivation for the speech.
Although Plaintiffs arge that “[tjhe flow of money to Novella . . . is significant,

as [Jay] Novella testified to over $200,000 last year,” DE 2726{dting DE
260-10 at 12728), Jay Novella also testified that, despite this profit, SGU “made
no profit after expenses” bagse “we reinvest the vast majority of the money
back into the company when we have a positive cash flow.” DELQ6AL 154.
Plaintiffs have failed to point the Court to any evidence that Defendardllslos
actually paid a salary or otherwise earns anysg®l income from SGU.
Moreover, Jay Novella testified that the goal of SGU is “to educate people in
science and critical thinking,” DE 261D at 13132, 154, which is consistent with

the Court’s prior observation that the content of the Articles is teuetmwards
raising public awareness of scientific issues, rather than promoting an economi

interest.
Id. at 7-8.
K. The Present Motions for Attorneys’ Fees and Sanctions

Following the Court’'s grant of summary judgment for Defendant Novibaglla filed
the preent Omnibus Motion for Attornesy Fees and CostSeeDE 292. He seeks fees and costs
under the California AMELAPP Statute, the Lanham Act, and 28 U.S.C. § 1927. Insofar as the
motion is under 28 U.S.C. 8§ 1927, Novella seeks fees against Plaintiffs’ counsel CullienQ’Bri
Geoffrey M.Cahen Jarod M. Bona, and Aaron R. Gott. All Plaintiffs have opposed the motion.
Plaintiffs’ Counsel Bona and Gott have also filed a motion for sanctions under Fed&xadf

Civil Procedure 11, alleging that thelief sought against them is frivolous.



Il. DISCUSSION

A. Defendant Novella’s Motion for Fees

The Court will first address Plaintiffs’ general objectionsatoaward of fees and costs
under any of these statutes. The Court will then discuss Novella’s entitlemeestarfd costs
unde each of the statutemnd, to the extent entitlement is found, the amount of those fees and
costs.

1. Plaintiffs’ General Objections to Recoveryof Fees

Plaintiffs argue, first, that the motidar fees and costshould be denied because Novella
has not produced his fee contract with his counsel, or produced evidence that Novella actually
paid the attorney’s fees to his coun§deDE 304 at 8. The only authority Plaintiffs cite for this
proposition is an opinion biovella’s expert, in arunrelated casavolving fees under Florida
law, whereNovella’s expert opined: “Without a fee contract it is impossible for the undexsig
attorng/ to determine whether the hourly rate sought by Roca Labs is appropiata)
Children’s Hospital v. Tamay®29 So. 2d 667 (Fla. 198&erezBorroto v. Brea 544 So. 2d
1022 (Fla. 1989)[.]” DE 3042 at 1 9 (Affidavit of James C. Hauser). The Court does not find
this persuasive, becautee cited casesoncern fee awards under Florida’s medical malpractice
statute, and the present motion seeks fees under California and federal law.

Second, Plaintiffs argue that the hourly rate sought by Novella’'s lead colvesel
Randazza, should be reduced becd&aedazza'saffidavit in support of fees lacks credibility.
SeeDE 304 at 910 (Response to Motion for Fees). Plaintiffs point to two legal proceedings
unrelated to the present case: dl)ankruptcy proceed initiated by Randazzesee DE 30410
at 1528 (Bankruptcy Petition)and(2) an arbitration award finding th&andazzareached an
employment agreememtith a former employersee DE 30410 at 3656. Plaintiffs alsosubmit
an affidavit froma representative dRandazza’'s sam®rmer employe noting that Randazza
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omitted that employerfrom his curriculum vitaeand noting that the employer had alleged

yet another case unrelated to the present-dhat Randazza made inaccurate statements in a
motion for attorney’s fees filed on that employer’s belfadeDE 3231 (Declaration of Jason
Gibson)® Upon a carefureview of these materials, the Court does not find them relevant to
assessing the credibility of Randazza’'s affidavit in suppbriees The materials concern
litigation wholly unrelated to the instant case and do not cast doubt on the rgliabitlie
records and statements at issue here.

Lastly, to the extent Plaintiffs argue that there has been bidiclg, overbilling, or
other inappropriate billing practiceseeDE 304 at 810 (Response to Motion for Feef)e
Court finds that these allegati® do not warrant an outright denial of Novella’s motion for fees.
The Court has reviewed the relevant records and the opinions of Plaintiffs’ espeD& 3043
(Declaration of John G. Heller); DE 3040 (Declaration of Lester Langegnd has taken dise
opinions into account in determining the amount of fees to be awarded to Novella.

Accordingly, the Court now turrte the three statutes under which Novella seeks fees.

2. The California Anti- SLAPP Statute

i. Entitlement to Fees: The Court has previously rutd that Novella is entitled
to recover fees from the California Plaintiff under California’s Anti-SLAPP
statute.
When the Court granted Novella’s ABLAPP motion on June 4, 2015, the Court also
ruled that Novella was entitled to fees and costs undefo@afi’'s Anti-SLAPP Statute, Cal.

Civ. Proc. Code § 425.16(c)(19eeDE 193 at 16. Plaintiffs nevertheless attempt targue the

®> The employer raised this issue in an appeal of the award gained by that. iBeg&®E 3291 at 2841. The
employer argued that Randazza had mischaracterized the employer as “incurbagigd‘charged” the fees, even
though Randazza was serving as the employer’s general counsel miethBE 3291 at 36. However, the employer
did not actually seek to vacate the award; it noted that, despite the allegbdratterization, “the legaésvices
rendered on [the employer’s] behalf were ‘worth’ [the amount] maiathin [the employer’s] motion[.]id.
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issue of entittemerft.The arguments Plaintiffs now raiseere either explicitly rejected by the
Court in ruling on the AntdSLAPP motion, or have not been previously raised at any point
during this litigation The Court declines to allow Plaintiffs to-aegue the issue of entitlement
now, many months after the Court’s ruling on the issue.

The Court does netthat the AniSLAPP order was directed solely to Plaintiff Edward
Lewis Tobinick, M.D., a California Medical Corporation, and not to the other Plair$isDE
193 at 45 (Order); DE 93 at-3 (Anti-SLAPP Motion). Accordingly, fees and costs under this
statute can be recovered only against Plaintiff Edward Lewis Tobinick, M.D.

ii. Amount of Fees: The Court finds that the fees sought by Novella’s
counsel should be reduced due to duplicative time entries and to reflect

only time spent on the AnttiSLAPP motion; the Court also finds that a fee
multiplier is not warranted.

“A defendant prevailing on a special motion to strike [that is, an-BbAPP motion] is
entitled to recover its attorney fees and cost#ty of Industry v. City of Fillmoregl29 Cal. Rptr.
3d 433, 456 (Cal. Ct. App. 2011). However, “[tlhe defendant can recover only its fees and costs
in connection with the motion, not the entire actiold” “[A] court assessing attorney fees
begins with a touchstone or lodestar figure, based on the ‘careful compilationtiwheéhgpent
and reasonable hourly compensation of each attorney . . . involved in the presentation of the
case.” Ketchum v. Mosesl7 P.3d 735, 741 (Ca001) (quotingSerrano v. Priest569 P. 2d
1303 (Cal. 1977)). “[T]rial courts must carefully review attorney documentatif hours
expended; ‘padding’ in the form of inefficient or duplicative efforts is not subject to

compensation.’ld. Additionally, the lodestar amount “may be adjusted by the court based on

® Plaintiffs argue that fees should not be awarded because: (1) the CalfotRBLAPP statute is unenforceable in
federal courts unddfrie R. Co. v. Tompkin804 U.S. 64 (1938); (2) the AFBLAPP procedure was fundamentally
unfair to the norCalifornia Plaintiffs because they had limited access to discoverythé3pntitSLAPP motion
achieved “no practical benefit” because the case continued even after the Coed granhotion; (4) the claims
stricken under the ARSLAPP procedure were not frivolous; (5) the ABLIAPP motion improperly sought to
strike the Lanham Act claims; (6) the Court implicitly denied thisiomoin an ordedenying all pending motions
and (7) Dr. Novella engaged in unconscionable litigation tactics anéapptblicity. SeeDE 304 at 2e23.
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factorsincluding . . . (1) the novelty and difficulty of the questions involved, (2) the skill
displayed in presenting them, (3) the extent to which the nature of the litigat@ude other
employment by the attorneys, (4) the contingent nature of the fed.aveh “In effect, the court
determines, retrospectively, whether the litigation involved a contingent rislkequired
extraordinary legal skill justifying augmentation of the unadorned lodestaorder to
approximate the fair market rate for such servickes.”

Novellas counsel chargetlim $52,694.55 for researching, drafting, and presenting the
Anti-SLAPP motion, and an additional $9,147.50 for responding to Plaintiffs’ motion for
reconsiderationSeeDE 292 at 10. Novella’s counsel explains that these fees were discounted
because the case was taken on a contingency basis; normally, Novella’d eouridehave
charged Novella $73,993.55 for work on the ABLAPP motion and $10,995.00 for work on
the notion for reconsideratiorid. Novella seeksa twotimes fee enhancement multiplier due to
the “novelty and complexity of the issues, the level of expertise of counsel, the eanting
nature of a portion of the fees, and in recognition of the statedypaflidiscouraging meritless
lawsuits.” Id. at 11.Novella’s counsel further seeks $31,980.50 for time spent bringing the
instant fee motionld. Novella’s counsethusseeks a total fee award $169,435.0Qunder the
Anti-SLAPP Statute.

Plaintiffs raise sveral objections to the requested féased on opinions from their
experts attorneys John Heller and Lester Langer. First, they contenthéhéde records contain
duplicate entriessee DE 3045 (Heller's spreadsheet identifying duplicate entriesy #rat
Novellds counselis seeking recovery of time not related to litigatthg AnttSLAPP motion,
see DE 3044 (Heller spreadsheet identifying time entries not related to the SAWPP
motion). Second, they contend that some of time records contain block IS#eQE 30410 at
5-6 (Langer Declaration). Third, they contend that the hourly rates chardeoveyla’s counsel
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are not reasonabl&eeDE 304 at 910 (Omnibus Opposition to Fee Motion). Last, they contend
the fees should not be subject tmaltiplier. Id. at 23.

With the exception of the challenge to Novella’s counsel’s hourly rates, the &pees
with Plaintiffs. Novella’s reply largely admits that his counséifse recordscontain duplicative
entries andhat he soughtecovery of tine not related to litigation of the ARELAPP motion.
SeeDE 315 at 1QReply). Additionally, he Court does not find that this case contained novel
issues or other factors that California courts have recognized as warrafgsgaltiplier.The
Court thereforeagrees with Plaintiffs’ experseeDE 3043 at 3 4 (Heller Declarationjhat
Novella is entitled to recove$36,186.00in fees and costander the California AMELAPP
Statute.

3. The Lanham Act

i. Entitlement to Fees: The Court finds thatthis is an “exceptional” case
warranting an award of fees under the Lanham Act.

Under the Lanham Act, a court may award a prevailing party reasonable yatemaéin
exceptional cases.” 15 U.S.C. § 1117(a). “While Congress has not further defined alepti
the legislative history of the Act suggests that exceptional cases are thaersetid infringing
party acts in a malicious, fraudulent, deliberate, or willful mannBufger King Corp. v.
Pilgrim’s Pride Corp, 15 F.3d 166, 168 (11th Cir. 1994) (internal quotation marks omitted). An
“exceptional” case may also be one in which “evidence of fraud or bad faith exiges.”
Kingdom, Inc. v. Morgan Tire & Auto, Inc253 F.3d 1332, 1335 (11th Cir. 2001) (internal
guotation marks omitted)Based onBurger Kirg and Tire Kingdom it was previously
understood that, in the Eleventh Circu[h]ad faith or fraud[was] necessary for a case to be
‘exceptional’” under the Lanham AdCardinal Freight Carriers, Inc. v. Cardinal Logistics, Inc.
155 F. Supp. 2d 1352, 1354 (S.D. Fla. 2001).

Yet recently,in considering an identidgl wordedfee provision in the Patent Adhe
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Supreme Court rejectedstandard fronthe Federal Circuithatrequired evidence of misconduct
and subjective bad faitl©ctane Fitness, LLC v. ICON Health & Fitness, Jrik34 S. Ct. 1749,
1756 (2014). The Supreme Court held that this standard was unduly rigid and not required by the
common understanding of the word “exceptional:
[A] n “exceptional” case is simply one that stands out from othighsrespect to
the substantive strength of a pdsylitigating position (considering both the
governing law and the facts of the case) or the unreasonable manner in which the
case was litigated. District courts may determine whether a case is “exciéptiona

in the caséy-case exercise of their discretion, considering the totality of the
circumstances.. .

The Federal Circuit’s formulation is overly rigid. Under the standard . . . asase
“exceptional” only if a district court either finds litigatioelated misconduct of

an independently sanctionable magnitude or determines that the litigation was
both “brought in subjective bad faith” and “objectively baseless.” . . . This
formulation superimposes an inflexible framework onto statutory text that is
inherently flexible.

Id. Although the Eleventh Circuit has not yet considered the effe@abhne Fitneson its
Lanham Act “exceptional case” jurisprudence, district courts in this circditoéimer circuit
courts have consistently held that a showing of subjective bad faith or fraud is no longer
required.See CarMax Auto Superstores, Inc. v. StarMax Fin., ,IiNno. 615CV8980ORL37TBS,
2016 WL 3406425, at *3 (M.D. Fla. June 21, 201&)llecting cases)Ponut Joe’s Inc. v.
Interveston Food Servs., LL.C16 F. Supp. 3d 1290, 1292-93 (N.D. Ala. July 7, 2015) (same).
In evaluating whether this is an exceptional cdke, Court considers the procedural
history describeguprag at the beginning of this Ordedovella argues that once the Cohad
granted the Soety’s motion for summary judgment and found that the speech atviesuaot
commercialspeech Plaintiffs’ continued purgt of the Lanham Act claims made this case
“exceptional” and gsactionable under the Lanham A8eeDE 292 at 26. Plaintiffs’ expert John
G. Heller opines that this is not an exceptional case, first, because the Calet'g@nting

summary judgment for the Society specifically stated that its ruling waswithyrespect to the
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Society.” DE 3043 at 21 Y 54(b). Second, he opines that the Court’s preliminary injunction
ruling that the speech was not commercial did not “obligate[] [Plaintiffs] toddrathe Lanham

Act claim” because “that ruling was made in a different context, with a much Hghghan
either summary judgment or trial” because “a preliminary injunction is a drastiedy[.]’Id. at

21  54(c). Third, he opines that, in opposition to Novella’s motion for summary judgment,
Plaintiffs “submitted evidence demonstrating a finandiak [that is, a potential financial
motivation for the speech] which, though it failed to carry the day, represent[edjisabfda
explanation as to why” the speech could be considered commétcatl2122 | 54(d).

It is true that the Court’s earliealings on the commercial speech issue were made as to
different Defendants and in different procedural postuyes. it is also truethat the Court’s
analysis of the commercial speech issue in each of these-eiittef8larch 16, 2015 order
granting smmay judgment for the Society, its April 2, 2016 order denying Plaintiffetiom
for preliminary injunctio; and its September 30, 2015 order granting summary judgment for
Novella—is strikingly consistentPlaintiffs repeatedly failed to produce new argutaeor
evidence tdistinguishthe Court’s prior rulings.

Furthermoreafter the Court had twice ruled against Plaintiffs on the commercial speech
issue, and more than eleven months after the litigation began, Plaiap#atedlysought to
multiply the poceedings by adding new parties and clai8seDE 202, 241. After this was
unsuccessful, Defendant Novella moved for summary judgment on the commseeeieh issue.
Seeing the proverbial writing on the wall, Plaintiffs then attempted to salvagectsei by
moving for sanctions and accusing Defendant Novella of perjury, an accusation thauthe C
found no evidence to suppoBeeDE 258, 259, 275.

It is true that the Court previously denied the Society’'s motion for fees threleanham
Act. SeeDE 227. The Society’s motion for fees is distinguishable from the present motion by
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Novella, however, because of the velifferent procedural posture tiie case. In the Court’s
order denying the Society’s motion for fees, the Court noted that it had neededsidec
dozens of exhibits, hear oral argument, and issue a lengthy and detailed rulieglbeidingin
the Society’s favorld. at 3. Furthermore, the Court noted that the ruling in favor of the Society
was the Court’s “first substantive ruling on a Lanham Act claim” anaf'pa the Court’s ruling
on the Society’s motion, Plaintiffs had no reason to know how the Court would Idil&Vith
regard to Novella’s motion for summary judgment, in contrastCiburt ruled on the motion just
nine days after it became ripe, without hearing oral argument. At that poimitjff3lalid have
reason to know how the Court would rule, because the Court had already ruled, twice, that the
speech at issue was not commersgdech

Based o the totality of the record, particularly the Court’s repeated rulings that the
speech at issue was not aoercial speecland Plaintiffs’ belated attempts to inject new issues
into the proceedings by making unsupported allegatiopsmry,the Court finds this case to be
an “exceptional” one meriting an award of fees under the Lanham Act.

ii. Amount of Fees

The Court finds it appropriate to award Novella fees that were incurmedtiadét Court’s
March 16, 2015 ruling, in its order gtamg summary judgment for the Society, that the speech at
issue was not commercigpeechand thus not actionable under the Lanham Act. Ating to
Novella, the fees incurred thereafter t#aP3,598.75SeeDE 292 at 32 (Motion); DE 293 at
6 (chart offees).Unlike the AntiSLAPP fees, Plaintiffs’ experts have not specifically pointed
the Court to any duplicative time entries or dottaleng in these portions of theme records.
Based on this, and the Court’s independent review of the time reseal3E 2923 at 2668,

the Court finds that an award of the full amount sought is appropriate.
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4. Fees Against Plaintiffs’counselunder 28 U.S.C. § 1927

Novella seeks to hold Plaintiffeurrent counsel-Cullin O’'Brien andGeoffrey Cahen-
and Plaintiffs’former’ counsel—Jarod Bona, and Aaron Getointly liable for fees incurred
after this Cours March 16, 2015 ruling. Novella invokes 28 U.S.C. § 1927, which provides:
“Any attorney . . . who so multiplies the proceedings in any case unreasonably atidushx
may be required by the court to satisfy personally the excess costs, sxp@asattorneys’ fees
reasonably incurred because of such conditte’ Eleventh Circuit has held that, three essential
elements are necessary to award sanctions undestétige: (1) “the attorney must engage in
‘unreasonable and vexatious’ conduct”; (2) “that ‘unreasonable and vexatious ¢ondsicbe
conduct that ‘multiples the proceedings’; and (3) “the dollar amount of the sanatistrbear a
financial nexus to thexcess proceedingse., the sanction may not exceed the ‘costs, expenses
and attorneys’ fees reasonably incurred because of such conéeateirson v. BMI Refractories
124 F. 3d 1386, 1396 (11th Cir. 1997). “An attorney’s conduct meets the first of these conditions
‘only when the attorney’s conduct is so egregious that it is tantamount to bad tditdson v.
Int'l Computer Negotiations, Inc499 F. 3d 1252, 1262 (11th Cir. 2007). That is, “the attorney
must knowingly or recklesslpursue a frivolous claim . . . Negligent conduct, standing alone,
will not support a finding of bad faith under § 1927. . . . [SJomething more than lack ofisnerit
required.”ld. (finding district court did not abuse its discretion in awarding fees under § 1927).
Plaintiffs’ counselraise several arguments against sanctions under § 1927. First, they
complainthat Novella has not submitted any sworn evidence in favor of bad faith multiplication
of proceedings, but “merely points to the outcome of certain motions.” DE 3@ (&mnibus

Opposition to Fees Motionplaintiffs’ counsel have not submitted any authority holding that

" Bona and Gott's withdrawal from the case does not preclude the ifoposft sanctions against theoander
section1927 SeelJallali v. U.S. Funds578 F. App'x 96%11th Cir.Aug. 28,2014),cert. denied sub nom. Bischoff
v. USA Funds135 S. Ct. 2313, 191 L. Ed. 2d 978 (2015)
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this Court cannot consider the record and its own knowledge of the procedural history of this
case when deciding whether to impose sanctions unti@? & Cf. Murray v. Playmaker Servs.,

LLC, 548 F. Supp. 2d 1378, 1382 (S.D. Fla. 2008) (“Bad faith [for purposes of fees under
§ 1927] can be either objective or subjective.”).

Second, Plaintiffscounselargue that the Court’s previous denial of Novell@'4927
motion mitigates against an award. The order counsetfesring to merely stated that the
motion was denied without prejudice because “the issues raised therein would beitabhg s
decided after the conclusion of the case.” DE 190. That Order in no way precludes Novella from
seeking relief now. In fact, the Order explicitly invited Novella to feethe Motion if he so
chooses after a final judgment on the merits has been rendered.”

Finally, Plaintiffs’ counsel argue, in short, that whatowdlla characterizes as
multiplication of the proceedings were merely attempts to cure defects in Plaiotifis
regarding the commercial speech issue, which the Court had identified in itsugrevilersSee
DE 304 at 8-20 The Court is mindful that should not punish counsel under § 1927 merely for
zealous advocacy or for being on the losing side of a case. ThedBxminotes tha®laintiffs’
counsel were not involved in this litigation from its inception to its conclusion, and is dheref
inclined to offer them the benefit of the doultccordingly,despite the Coud conclusiorthat
Plaintiffs conduct justifies an award of fees against théma Court is unwilling to find that
Plaintiffs counsels conduct is tantamount tbad faith An award of fees again8laintiffs’
counsel under § 1927 kereforeinappropriateSee Petersqri24 F. 3cat 1396;Hudson 499 F.

3d at 1262.
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B. Motion for Sanctions by Attorneys Bona and Gott

Bona and Gott's motion for sanctions is based on their contention that Novella’s motion

for sanctions against them under 28 U.S.C. § 1927 is frivoBaeDE 317. As discusseslipra

the Court disagrees. Accordingly, this motion is denied.

[I. CONCLUSION

Based on the foregoind,is ORDERED AND ADJUDGED:

1.

2.

Defendant’'s Omnibus Motion for Attorneys’ Fees and Costs [DE 292RANTED

IN PART and DENIED IN PART .

Jarod M. Bona and Aaron R. Gott’'s Motion for Sanctions under Fed. R. Civ. P. 11
[DE 320] isDENIED.

On or beforeTuesday, September 13, 2016 Defendant Novella shall submit a

proposed final judgment of attorng'yfees and costs that is consistent with this Order.
The proposed judgment shall be emailed in Word format to

Rosenberg@flsd.uscourts.gavith the email copied tdlacounsel of record.

DONE AND ORDERED in ChambersFort Pierce, Florida, thi8th day of September

2016.

t\ji@ﬂ:}\' % (R&l’?#&\w
Copies furnished to: ROBIN L. ROSENBERG
Counsel of Rcord UNITED STATESDISTRICT JU@GE
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