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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 14-Cl1V-80892-BL OOM /Valle
VIRGINIA L. SKILES, as personal
representative of the Estate of
Marvin E. Skiles,
Plaintiff,

VS.

CAREPLUS HEALTH PLANS, INC., and
BOCA RATON REGIONAL HOSPITAL,

Defendants.
/

ORDER ONMOTION TO REOPEN AND FOR STAY PENDING APPEAL

This matter is before the Court upon Defant CarePlus Health Plans, Inc.’s
(“CarePlus”) Motion to Reopen and for Stagnding Appeal, ECF No. [36]. On May 30, 2013,
Plaintiff Virginia L. Skiles (“Skiles”) commenceithis action in the Circuit Court of the Fifteenth
Judicial Circuit in and for PalrBeach County, Florida, asserting claims for negligence, breach
of contract, and breach of fidiacy duty stemming from the untimely death of her husband due
to CarePlus’ alleged denial of autteaiion to undergo ax-ray procedure.SeeECF No. [1-3].

On July 3, 2014, CarePlus removed the casetieral Court pursuant 28 U.S.C. § 1442(a)(1)
on the ground that its actions were madeler the direction of a federal agenc§eeECF No.
[1]. Shortly after removal, Skiles sought remaridhe matter back to state court, alleging that
removal under 28 U.S.C. § 1442(a)(1) was inappate where the defendant is simply a
provider of Medicare benefits subjdotfederal Medicare regulation§eeECF No. [5]. Skiles

further averred thatlthough CarePlus maintained a contradth the Centers for Medicare &
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Medicaid Services (“CMS”), a federal agencyh&d not sufficiently deonstrated that it was
acting under the direction and control of a fedagency when it denieduthorization for her
husband’s x-ray.See id. Relying on the reasoning Kennedy v. Health Options, In&829 F.
Supp. 2d 1314 (S.D. Fla. 2004), the Court gmrkiles’ motion, remanding the matter to
Florida state court and finding &h“the mere presence of adéral regulatory scheme [was]
insufficient to confer jurisdiction pauant to 28 U.S.C. § 1442(a)(1)3eeECF No. [32]. On
September 10, 2014, CarePlus filed a notice of agheatby informing th€ourt of its appeal
of the Court’s order granting remahdECF No. [35]. Now, as eesult of the pending appeal,
CarePlus requests that the Court reopen theatasgrant stay pending resolution of the appeal.
SeeECF No. [36].

The decision of whether to reopen a caggasited to the sound discretion of the district
court. See Aronowitz v. Home Diagnostics, Jri010 WL 2351468, at *5 (S.D. Fla. June 11,
2010) aff'd, 419 F. App’'x 988 (Fed. Cir. 2011) (citingyells v. Ortho Pharm. Corp615 F.
Supp. 262, 298 (D.C. Ga. 19853ge alsaZenith Radio Corp. v. Hazeltine Research, ,|d€.1
U.S. 321, 331-32 (1971). Genevalfederal district courts andourts of appeals are greatly
discouraged from simultaneoushgserting jurisdiction over a casdéndeed, “[t]he filing of a
notice of appeal is an event of jurisdictionarsficance—it confers jurisdiction on the court of
appeals and divests thesttict court of its control over thosspects of the case involved in the
appeal.” Blinco v. Green Tree Servicing, LL.G66 F.3d 1249, 1251 (11th Cir. 2004) (citing

Griggs v. Provident Consumer Discount C469 U.S. 56, 58 (1982)). The Eleventh Circuit in

! Typically, “[a]n order remanding a case to tBte court from which it was removed is not
reviewable on appeal or othase.” 18 U.S.C. § 1447(d). Hower, “an order remanding a case
to the State court from which it was removed parg to section 1442 or 1443 of this title shall
be reviewable by appéor otherwise.”Id. As Defendant CarePlusmoved this case pursuant
to the federal officer removal statute, 28SWC. § 1442(a), the Court's decision regarding
remand is appealable to the Eletre@ircuit Court of Appeals.
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Blinco opted to resolve an issue fakst impression: whether a party is entitled to a stay of the
district court proceedings until resolutionar appeal from a daaliof arbitration. Id. Finding
that a stay of the district court proceedings waarranted, the Eleventh Circuit reasoned that, as
long as the appeal was non-frivolous, the distroetrt should stay litigadn since the appeal was
determinative of the venue where the case was to be litigktedefendant implores the Court
to draw an analogy to the iasit issue becauseethappeal of the motion to remand will
determine whether Skiles’ claim is properly pursuedederal or state court. However, the
Eleventh Circuit inBlinco was presented with a procedurally distinct issue that ultimately
controls the outcome here.

The district court irBlinco denied a motion to compel ataition and then subsequently
refused to grant a stay pending appela. at 1250. Thus, after the mal of arbitration, the
district court had concluded that it retainedgdrction over the matter. This is inapposite to the
case at bar where this Court has remanded the natéate court, findinghat it does not have
subject matter jurisdiain over the dispute. The Court dosst dispute that the appeal will
determine the proper forum, like Blinco. Nevertheless, as thisoQrt has already ascertained
that the Florida state court maiims jurisdiction over this matteBlinco is inapplicable.

Several courts outside of this Circuit hamevided analogous guidance on this issue,
finding that a stay after an appeal of an om@nanding a case to stateurt is warranted under
the Class Action Fairness Act (“CAFA”"See Dalton v. Walgreen G013 WL 2367837 (E.D.
Mo. May 29, 2013);Raskas v. Johnson & Johnsdz013 WL 1818133 (E.D. Mo. Apr. 29,
2013); Lafalier v. Cinnabar Serv. Cp2010 WL 1816377 (N.D. Okla. Apr. 30, 2018ge also
Smith v. Am. Bankers Ins. Co. of Florjd2011 WL 6399526 (W.D. Ark. Dec. 21, 2011)

(engaging in stay analysis despiéenanding the case to state codri)liana State Dist. Council



of Laborers & Hod Carriers PensioFund v. Renal Care Grp., InQ005 WL 2237598 (M.D.
Tenn. Sept. 12, 2005) (“If the caseaistually remanded, and the staburt proceeds to move it
forward, the appellate right would be an eyphe.”). Like 28 U.S.C. § 1447(d), CAFA
provides an exception to the general prohibiagainst appellate review of remand ordegge
28 U.S.C. § 1453(c)(1) (“[N]otwithstanding sexti 1447(d), a court of appeals may accept an
appeal from an order of a district court gmag or denying a motion to remand a class action to
the State court from which it was removed . .). .Accordingly, these courts have found that
reopening of the case for the limited purposestalying the remand order is appropriateee
Dalton, 2013 WL 2367837, at *1Raskas 2013 WL 1818133, at *1lafalier, 2010 WL
1816377, at *1. Despite previously finding that thegked subject matt@urisdiction over their
respective cases under the CAFA, thesarts have stressed that todfithat a district court lacks
the limited jurisdiction to stay in such situat®owould render the right appeal “hollow.” See
Dalton, 2013 WL 2367837, at *1 (citinfraskas 2013 WL 1818133, at *1). According to
Defendant, the thought process developed in tleases is applicable to the instant case as
indicated by the legislative hasty of 28 U.S.C. § 1447(d).

The provision permitting the appeal of remand orders based on the federal officer
removal statute was only recently added to the statutory scheesRemoval Clarification Act
of 2011, Pub. L. No. 112-51 § 2, 125 Stat. 54%5vy&mber 9, 2011). The legislative history
notes that “[tjhe purpose of the removal statatarified by H.R. 368, is to ensure that State
courts lack the authority to hold Federal officetisnanally or civilly liable for acts performed in
the execution of their duties.” HR. Rep. No. 112-17, at 1-2 (201Xeprinted in 2011
U.S.C.C.A.N. 420, 420-21 (noting that “[t]o sugge#terwise would potentially subject Federal

officers to harassment, thereby compromising Federal Government operations”). Although the



bill was enacted to address the problem of state pre-civil suit discovery statutes, the legislature
was clear that amendment to the removalugtatvas intended to remedy a situation where
federal officers “cannot find their way back to Federal coutd’ at 2-4. Yet this does not
necessitate the conclusion Defendaaeks. Denial of Defendamtrequested relief will not
necessarily prohibit the purportediégal officer from making its way back into federal court.

Moreover, while several courts have fouitit a reopening for the limited purpose of
staying the case is in line with CAFA’s appeakteption, others have foumitht once a district
court has determined that it lacks subjectttarajurisdiction, the iniaition of stay is
inappropriate. IMMigis v. AutoZone, Ingthe district court remandedtle case to state court for
failure to satisfy the amount gontroversy requirement. 2008L 690627, at *1 (D. Or. Mar. 6,
2009). Pursuant to CAFA, the defendant appetidiedemand decision to the Ninth Circuid.
Pointing to the risk of parallel litigation and potentially wasted resources, the defendant
subsequently filed a motion to stay or to reconstterclosure of the case in the district court.
Id. The district court rejected this contention,diod that it lacked the jurisdiction to provide
the relief requested and declining to address the merits of the motion i®ed.id.at *2.
Similarly, in In re Oxycontin Antitrust Litigationafter remanding for lack of subject matter
jurisdiction, the Southeristrict of New York determinedhat once a certified copy of the
remand order was mailed to the state court patstta28 U.S.C. 8§ 144, the district court
“was without authority to act on a motion in the case,” including the motion to Steg2011
WL 4801360, at *1-2 (S.D.N.Y. Oct. 6, 2011) (citispapiro v. Logistec USA, Inei12 F.3d
307 (2d Cir. 2005)).

Thus, district courts appear be divided on the matter. Nonetéss$, the language of

§ 1447(c) is straightforward: oneecertified copy of the order of remand is mailed to the clerk



of the state court, “[tlhe State court may thereupon proceed with such case.” 28 U.S.C. §
1447(c). Defendants request the Gdarreopen this caswith the simple goal of stripping the
state court of jurisdiction—jurisdiion which this Court has fourtd be proper. Acceding this
request would necessarily involve an actiomtcary to 8 1447(c). While this decision may
ultimately conflict with the they of appellate review unde§ 1447(d), this Court must give
credence to the language of the statute, thedstatute unequivocallindicates that once a
remand is ordered and the letter is received by the state court, the state court may proceed with
the case.See28 U.S.C. § 1447(ckee also Shapiro v. Logistec USA, Jdd.2 F.3d 307, 312 (2d
Cir. 2005) (noting that § 1447(&reates legal significance the mailing of a certified copy of
the remand order in terms of determining the tamewnhich the districttourt is divested of
jurisdiction”); Seedman v. U.S. Dist. Court for Cent. Dist. of Califor8@7 F.2d 413, 414 (9th
Cir. 1988) (“Once a district courcertifies a remand order toas¢ court it is divested of
jurisdiction and can take norther action on the case®)Congress is free to clarify this matter
through amendment; however, given the statuterdagen, the Court must abstain from entering
orders that conflict with the stateuwrtis proper exercisef jurisdiction.

As the Court now finds that it lacks the apmriate authority to reopen this case, it need
not address the fodiactors elucidated b¢arcia-Mir v. Meesg781 F.2d 1450 (11th Cir. 1986).
Until the Eleventh Circuit renders a decision asvteether the instant litigation is appropriately
pursued in federal district cdubased on 28 U.S.C. § 1442(a)(this matter isnot within the

purview of this Court. Fothese reasons, it is here@RDERED AND ADJUDGED that

%2 The Court is cognizant of the fact that theases not only predate tamendment to 28 U.S.C.

§ 1447(d), but also were concerned with re@ersition of the remand order, not a reopening
and stay. Nonetheless, the logic contained théseapplicable here. Once the district court has
been divested of its jurisdiction, it may not tdkether action which conflis with state court’s
ability to proceed on the case.



Defendant CarePlus Health Plans, Inc.’stiglo to Reopen and for Stay Pending App&AlF
No. [36], isDENIED.

DONE AND ORDERED in Fort Lauderdale, Florid#his 15th day of October 2014.

BETH BLOOM
UNITED STATES DISTRICT JUDGE
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