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ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANT'S MO TION FOR SUMMARY JUDGMENT

This matter is before the Court on DefendafiTee Learning Experience Systems, LLC)
Motion for Summary Judgement [D101]. The Motion has beenlifubriefed by both sides and
the Court heard oral argument on the Motion May 5, 2015. The Court has reviewed the
documents in the case file and is fully advisethenpremises. For the reasons set forth below, the
Motion isGRANTED as to the fraudulent misregentation claims (Count II;GRANTED as to
the negligent misrepresentation claims (CountDEENIED as to the contract rescission claim
(Count Ill), GRANTED IN PART AND DENIED IN PART as to the FDUTPA claims (Count
IV), GRANTED as to the securities fraud claim (Count BENIED as to the power of attorney
claim (Count VI), andENIED as to the breach of contract o (Count VII, Count VIII, Count
IX, and Count X).

l. BACKGROUND

This case is about the acquisitiof a childcare franchise. dnttiff, Creative American
Education, LLC (“CAE"), is a business entityeated by foreign invester(Mr. Loganathan and
Ms. Alaudeen, collectively, the ‘iganathans”), citizens of Singapowho sought to obtain EB-5
visas that would allow them to immigrate to theited States. Acquisition of this visa requires,
inter alia, investment in a business in the United States, active participation in the business by the
investor, and the creation of at least ten full-time jobs for American citizens. The Loganathans
therefore investigated éhpossibility of starting a childcare $iness in the United States through a
franchise, The Learning Experience. Theatning Experience franchise (“TLE”) is owned by

Defendant Learning Systems Experience, LLC.



The Loganathans executed several agpents with TLE, including a Franchise
Agreement, which were subsequently assigne@GA&. The agreements were assigned for the
stated purpose of establishing two separatelchit franchises in Colorado. Although it was the
Loganathans’ intent to actively pigipate in the franchise (suchrgiaipation was required for an
EB-5 visa), the Loganathans were unable to airiie United States prior to the completion of
the build-outs for their francteslocations. The Loganathdrand CAE therefore executed a
Management Agreement with TLE that authoriZdcE to manage the franchises for a certain
period of time. The Management Agreement coptated that the Loganathans eventually would
co-manage the businesses with Taritl, after additional time, theganathans exclusively would
manage the businesses and TLE would pagér be involved with any management
responsibilities.

The Loganathans eventually obtained visasnigrated to the United States, received
training from TLE, and assumed tan managerial responsibiliidor their franchises (although
the parties dispute the level of management regpbtiss the Loganathans’ assumed). A plethora
of complications with the operation of the franési®ccurred during thigeriod of time. After a
series of staffing problems and mangs from state inspectors, Mroganthan sent an e-mail to

TLE that read in part as follows:

So far have turned away two parents. Cne was a pregnant mum with two kids. She cried. | feel we are
doing an injustice to the parents by keeping the center open. | propose closing the center tomorrow.
Considering we don't have a director either. N are in State violations.

Plus pulling staffs from Aurora is putting Aurora at risk as well. Considering that Aurora is also on State's
prabation list.

! Ms. Alaudeen-Loganathan signed the Management Agreement in both her individuay caphber capacity as the
managing member of CAE.
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In response, TLE sent a letter to theganathans that read as follows:

May 1, 2014
Vi Eaarr

Bernard Loganathan & Katijah Shaik-Loganathan
Creative American Education, LLC

10015 Twenty Mile Road

Parker, Colorado 80134

Re:  Franchise # 231 - TLE Parker, Colorado & Aurora, Colorado
Dear Bernard & Katijali:

This correspondence is being sent in response to your e-mail correspondence of
today’s dale to Patrick Campolo, Tara Monienaro and Deborah O'Byme, and your [ollow-
up lelephone conversation ol this aliemoon with Richard Weissman, regarding the TLE
Cenlers in Parker and Aurora, Colorado.

In your c-mail correspondence, you set forth your intention to close the Parker
Center tomorrow, May 2, 2014, 'We advised you in no uncertain terms that such closure
would be unacceptable, and would constitute a breach ol your Franchisc Documents with
respecet to the Parker Center. In light of your failure to present any reasonable altematives
lo closure, and in the inleresls of proteciing and ensuring the safety and well-being ol the
children and stall at the Centers, as well as preventing irreparable harm to the TLE brand
and Systcm, Franchisor shall immediately assume operational management of both the
Parker and Aurora Centers, effective May 2, 2014. This letter shall serve to memorialize
that [act, as well as your agreement (o such course of aclion, as expressed in your telephone
conversation of this alternoon with Richard Weissman.

As you arc awarc, and pursuant to multiple prior conversations between yourselves

~and ' Franchisor’s scnior staff, I forwarded to you yesterday an Exclusive Center

Managcment Agreement for your review and excculion.  As per your (clephone

conversation with Richard Weissman today, you will have one (1) week [rom the date of
this Notice 10 review that Agreement with your counsel and respond (o same.

In order to minimize potential disruptions to ongoing Center activitics and avoid
polential stafl and/or parent conflicts, we must respectlully insist that you not be physically



present at cither Center until the Agreement is fully executed by all parties, and that you
refrain [rom having your own children atlend either Center during such time.

As you have pointed out in multiple c-mails and telephone conversations, during
the shiort time period when the Centers have been under your management, both Cenlers
have had to contend with multiple licensing issues and violations. ‘Accordingly, please note
that Franchisor will also undertake a lull review and investigation of all operations in both
Cenlers, to determine how and why such issues and violations occurred, and to correct any
ouisianding dclicicncies.  Franchisor reserves all rights and remedies in connection
therewith.

This Notice is scnt without waiver of any rights available to us under the various
Tranchise Documents, at law, or in equily, all of which arc hercby reserved in full.

Sincerely
Michael A. Shafir, Esq.
Vice President & General Counsel
After sending this letter, TLE assumed full mgeaal control of CAE’s franchises on May
2, 2014. Although TLE subsequently sent severmalds to the Loganathans requesting certain
documentation and funds, the Loganathans decliogédspond and instead initiated the instant
suit.
I. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriatéthe movant shows that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(a). The existence of a factual dispute ishyoitself sufficient grounds to defeat a motion for
summary judgment; rather, “thequirement is that there be igenuineissue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). dispute is genuine if “a
reasonable trier of fact could retuudgment for the non-moving party.Miccosukee Tribe of
Indians of Fla. v. United State516 F.3d 1235, 1243 (11th Cir. 2008) (cithugderson477 U.S. at

247-48). A factis material if “it would affetihe outcome of the suit under the governing lald.”
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(citing Anderson477 U.S. at 247-48).

In deciding a summary judgment motion, t@eurt views the facts in the light most
favorable to the non-moving pargnd draws all reasonable infereacin that party’s favor.
See Davis v. Williamgl51 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence. See Skop v. City of Atlantd85 F.3d 1130, 1140 (11th Cir. 2007). Thus, upon
discovering a genuine disputerohterial fact, the Court must deny summary judgmé&ete id.

The moving party bears the initial burdensbbwing the absence of a genuine dispute of
material fact.See Shiver v. Chertp849 F.3d 1342, 1343 (11th Cir. 2008). Once the moving party
satisfies this burden, “the nonmoving party ‘mustndare than simply show that there is some
metaphysical doubt as to the material fact&dy v. Equifax Info. Servs., LL827 F. App’x 819,

825 (11th Cir. 2009) (quotinilatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotjgb U.S.
574, 586 (1986)). Instead, “[tlh@on-moving party must maka sufficient showing on each
essential element of the case for which he has the burden of ptdofciting Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingtile non-moving party must produce evidence,
going beyond the pleadings, to show that a reasenaty could find in favor of that partySee
Shiver 549 F.3d at 1343.

[I. ANALYSIS AND DISCUSSION

TLE argues it is entitled to summary judgment as to each count in CAE’'s Amended
Complaint: (1) the fraudulent amgegligent misrepresentation ¢fa (Count | and Count Il), (2)
the contract rescission claim (Coutl), (3) the FDUTPA claimqCount V), (4)the securities

fraud claim (Count V), (5) the powef attorney claim (Gunt VI), and (6) thdreach of contract



claims (Count VII, Count VIII, Count IX, anddtint X). TLE’s argumentare each addressed in
turn.

1. The Fraudulent and Negligent Misrepregntation Claims, Count | and Count II.

CAE allege$ that TLE fraudulently and negligéy induced CAE toenter into the
Franchise Agreement, the Management e&gnent, the Lease Agreement and related
assignment3 a power of attorney agreement, and cengirsonal guarantee$n order to state a
claim for fraudulent misrepresentatia party must allege: (1) misregentation of a material fact,
(2) that the representor knew should have known of the statent’'s falsity, (3) that the
representor intended that the megentation would induce anotherrtdy on it, and (4) that the
plaintiff suffered injury in justifiable relianéen the representatiorOutput, Inc. v. Danka Bus.
Sys., InG.991 So. 2d 941, 944 (Fla. Dist. Ct. App. 200Bhportantly, a partiannot recover in
fraud for alleged oral misrepresentations thataexjuately covered or exgssly contradicted in a
later written contractSee Hillcrest Pac. Corp. v. Yamamur&,/ So. 2d 1053, 1056 (Fla. Dist. Ct.

App. 1999).

2 At the hearing on May 5, 2015, CAE clarified that it intehtiebring Count | and Count Il on behalf of CAE and the
Loganathans individually. For the sake of simplicity, then€oefers to Plaintiff and the Counterclaim-plaintiffs (the
Loganathans) collectively as CAE when distinction is unnecessary.

3 In an abundance of caution, the Court attemptsotwstcue CAE’s misrepresentaticclaims as to the Lease
Agreement, despite the facetiCAE’s arguments on this point are rife withnfusion. This confusion stems from the
fact that CAE did not execute the lease assignmeatttlir instead, TLE executedethease assignment on CAE’s
behalf through a power of attorney. By virtue of the power of attorney, CAE was bound to the terms of theassignm
DE 41-12. Therefore, to¢hextent CAE’s misrepresentation claim is thatas unaware that property taxes would be
owed, this claim fails because no record evidence hasdiedrto support this allegation and also because CAE was
bound to the terms of the assignment which clearly specified that propertwtardbe paid by CAE Sedootnote 5.
Alternatively, to the extent CAE’s misrepresentation claim is thaatheuntof property taxes was misrepresented,
this misrepresentation goes to the power of attoagrgement—not the lease assignment—because the power of
attorney is what granted TLE the authority to execute $i@yament, and is addressed below. Alternatively, to the
extent CAE’s misrepresentation clainthst TLE failed to properly select a sthta site (with suitable property taxes),
this claim goes to TLE's alleged breach of fiduciary duiger the power of attorney—not the lease assignment—and
is the subject of Count VI.

* The Court addresses the state of the law in Florida on justifiable reliance at length below.
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With respect to CAE’s negligémisrepresentation claim, tmecessary elements for this
claim are similar to the elements for fraudulenisrepresentation andeamas follows: (1) a
misrepresentation of a materfakt; (2) the represemither knew of thenisrepresentation, or
made the representation withoutokviedge as to its truth or fag, or made the representation
under circumstances in which he or she oughtaee known of its falsity(3) the r@resentor
intended that the representatiowliice another to act on &nd (4) injury must result to the party
acting in justifiable reliace on the misrepresentatioBee Wallerstein v. Hosp. CorpZ3 So. 2d
9, 10 (Fla. Dist. Ct. App. 1990). Similar to a cldwnfraudulent misrepresentation, a party cannot
recover under a theory of negligenisrepresentation for misrepresations that are adequately
dealt with or expressly contradect in a later written contractSee TRG Night Hawk Ltd. v.
Registry Dev. Corp 17 So. 3d 782, 784 (Fla. Dist. Ct. App. 1999).

TLE argues that the misrepresentations it isgald to have made are addressed in the
relevant agreements and, as alte€AE is precluded from bringinigs misrepresentation claims.
It is therefore necessaty compare CAE’s specific allegatiomsth the text of the agreements.
CAE has alleged TLE is responsible for:

e making false or misleading representationgaathe EB-5 investment requirements and

leading CAE and the Loganathans to beliévat they were required by law to make a

million-dollar investment in order for the Loganathans to qualify for an EB-5 visa;

o falsely asserting that it caliiget the Loganathans a “fasadk to a Green Card” through
CAE'’s and the Loganathans’ investment;

o falsely telling CAE and the Loganathans thatitinvestment woulde “fully refundable”
and that TLE would sell the centers artlnd the money, if a refund was needed,;

e failing to disclose to CAE or the Loganathans that they would almost certainly be required
to execute a management agreement andepowf attorney which would give TLE
extraordinary power over CAE and the Logdwaas’ centers and investment and would
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require CAE and the Loganathans to deposgtfthl one-million dollar investment into a
bank account, under CAE’s name, created by @hé that TLE would have full access to,
90 days before CAE and the Logaratk’ first center even opened,;

e failing to disclose to CAE or the Loganathdhat they would be required to pay property
taxes for the propertat the centers;

o falsely stating to CAE and the Loganathdhat as one-million-dollar investors, CAE’s
principal, Ms. Alaudeen, would beagted a green card to citizenship; and

o falsely stating that TLE had experierened expertise in managing centers
for new franchisees.

DE 41 § 78. These allegations arpmarted by evidence in the recor8eeDE 94-1 at 38-52, DE
94-2 at 150-52.

In refutation of these allegations, TLE citesseveral contract provisions which it asserts
expressly contradict CAE’s claims'he majority of the cordict provisions cited by TLE have no
relevance, but the following provisions have merit:

12.11 Entire Agreement. This Agreemeantluding the introduction, addenda and
Attachments to it, constitutes the enaigreement between you and us. There are no
other oral or written understandings or agreements between you and us concerning
the subject matter of this Agreement. Hee®e nothing in this Agreement or in any
related agreement is intended to disclaim the representations we made in our
Franchise Disclosure Document, includangy exhibits or amendments thereof.

12.16 Disclaimer of RepresentattonYOU ACKNOWLEDGE, AGREE AND
REPRESENT THAT NO REPRESENTADNS OR PROMISES OF ANY KIND
HAVE BEEN MADE BY US TO INDUCE YOU TO SIGN THIS AGREEMENT
EXCEPT THOSE SPECIFICALLY SET FORTH IN THE FRANCHISE
DISCLOSURE DOCUMENT THAT HAS BEEN DELIVERED TO YOU. YOU
FURTHER ACKNOWLEDGE, AGREE AND REPRESENT THAT NEITHER
WE NOR ANY OTHER PERSON HAS GUARANTEED THAT YOU WILL
SUCCEED IN THE OPERATION OFfOUR CENTER OR HAS PROVIDED

® After discovery, CAE’s claim on this i appears to have been narroweth®allegation that comparable property
taxes were not researched and that the faciitgcted had unusually high property tax8geDE 128  48. As a
result, this allegation is more pertinent to CAE’s fiduciary duty claim.
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ANY SALES OR INCOME PROJECTDNS OF ANY KIND TO YOU. YOU
FURTHER AGREE THAT IF THE ABOVE IS NOT TRUE, YOU ARE
OBLIGATED TO NOTIFY OUR PRE®ENT, IN WRITING OF ANY
VIOLATION OF THIS SECTION.YOU HAVE MADE AN INDEPENDENT
INVESTIGATION OF ALL IMPORTANT ASPECTS OF YOUR CENTER. YOU
UNDERSTAND THAT WE ARE NOT A FIDUCIARY AND HAVE NO
SPECIAL RESPONSIBILITIES BEYONOHE NORMAL RESPONSIBILITIES

OF A SELLER IN A BUSINESS TRNSACTION. MOST IMPORTANTLY,

YOU ACKNOWLEDGE, AGREE AND UNDERSTAND THAT WE HAVE

BEEN INDUCED INTO EXECUTING THIS AGREEMENT BY VIRTUE OF

THE ABOVE REPRESENTATIONS MADBY YOU IN THIS SECTION.

The most pertinent portions of these clauses(grthat the FranchisAgreement constituted the
entire agreemerttetween the parties, (ii) that there weie oral or writterunderstandings that
induced CAE to enter into the agreement other thase set forth in the agreement (and a certain
franchise disclosure document), and (iijathCAE’s agreement that there were no other
representations (other than those delineatieove) expressly inducetLE to enter into the
Franchise Agreement and, without such a reptaien by CAE, TLE would not have entered into
the Franchise Agreement.

CAE argues that these provisiohs not address and contradits specific claims. For
example, CAE argues that the provisions do spécifically refute the allegation that TLE
misrepresented its experience in managing tadsitioning franchises to foreign investors
obtaining visas. There is case lavattltontradicts CAE’s position. IGarcia v. Santa Maria
Resort, Ing. 528 F. Supp. 2d 1283 (S.D. Fla. 2007), theridistourt considered a real estate
purchasing contract. The contract containeel fibllowing block of bolded, capitalized text
immediately above the signature block:

ORAL REPRESENTATIONS CANNOT BE RELIED UPON AS

CORRECTLY STATING THE REPRESENTATIONS OF THE

DEVELOPER. FOR CORRECT REPRESENTATIONS, REFERENCE
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SHOULD BE MADE TO THIS CO NTRACT AND THE DOCUMENTS

REQUIRED BY SECTION 718.503, FLORIDA STATUTES, TO BE

FURNISHED BY A DEVELOPER TO A BUYER OR LESSEE.
Id. at 1289. Other provisions in theenl estate contract iGarcia also addressed oral
representations, including the damer that “Purchaser has rretied upon any prior agreements
or representations made by anyone othan tBeveloper, or oral statementac(uding oral
statements of sales representatjyegcept as specifically stated in this Contratd.” The Garcia
court compared the above-cited clauses, togethibradditional clauses of a more general nature
(including a generahtegration clause) and concluded asadter of law thaany reliance upon the
alleged fraudulent misrepresentatiomsuld have been unreasonabld. at 1295. InGarciathe
court held that the plaintiffs’ reliance wasireasonable due to express disclaimers in the
agreement; other courts have noted that even sileree in a contract may render similar reliance
unreasonableSee Barnes v. Burger King Corp32 F. Supp. 1420, 1428 (S.D. Fla. 1996) (“[l]t is
a basic tenant of contract lawatireliance on representations bgoatracting party in a suit based
on the contract is unreasonable where the reptasons are not contad in the subsequent
written agreement bewen the parties.”).

CAE attempts to distinguisBGarcia by arguing the specific terms of the contract (in that
case) clearly contradicted the sibies of plaintiffs’ allegations. The Court finds this reading of
Garciato be shortsighted. IBarcia,the plaintiffs’ claims were numerous and varied:

Plaintiffs also allege that “Defendantsfaimed that they had an agreement with a

management company for an adjacent prgpertrent units for unit owners, that

the common management would resultexcess rentals for Santa Maria unit

owners, that unit owners would have access to the adjacent property’s amenities,

that the condominium was a residential building, and that the condominium
complied with the applicable building codequirements. Plaintiffs further allege

that, again, “Defendants” advertisedaththey had contracted with a “long
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established high-end restaurant callee TPueens Table [to] operate out of the
Santa Maria resort.”

Garcia, 528 F. Supp. 2d at 1289. Thes@o indication in th&arciadecision that these allegations
were clearly addressed in the agreement. Insteadzdinga court determined that plaintiffs’
reliance upon the above-quotegnesentations was unreasonabte a matter of law because
disclaimers in the purchase contract lirditee scope of actionable representati@ee idat 1295.
CAE also argues against the applicationGaircia by citing to two district court cases:
Natarajan v. Paul Revere Life Insurance C&20 F. Supp. 2d 1321 (S.D. Fla. 2010) &adstadi v.
Sunvest Communities, USA, LIB37 F. Supp. 2d 1045 (S.D. Fla. 2009)leither of these cases is
persuasive. IMNatarajanthe district court considered amntmct that contained a merger and
integration clause only—theiis no indication in thBlatarajandecision that a disclaimer was also
at issu€. Natarajan 720 F. Supp. 2d at 1329Galstadihas even less persuasive value than
Natarajan In Galstadi the defendants took the position that thayre not parties to the relevant
contract and, as a result, the didtcourt refused to give the defgants the benefitf using clauses

in the contract in their defens&alstadi 637 F. Supp. 2d at 1055.

® CAE also makes the inconsistent argument that a courneaer find as a matter of law that reliance upon an oral
misrepresentation is unreasonable. Despite thetatthis contention would result in cases suclsarcia being
wrongly decided, the authority CAE relies upon for this propositi@trick v. Ideal Image Development Cognd
Romo v. Amdex Insurance Care both distinguishable. Hhetrick, the disclaimers at isswegere not included in the
franchise agreement contract—they were located in a separate questionnaire executed by ffe pMmti
07-CV-871, 2008 WL 5235131, at *3 (M.D. Fla. Dec. 13, 2008Rdmq the defendants limited their argument to the
merger clause in the contract issue. 930 So. 2d 643, 651 (Fla. Dist. Ct. App. 2006). In thRoseaise;onsistent
with cases that focus on the sufficigraf merger and integration clauseSeefootnote 7. Ultimately, as discussed
below, the line of demarcation separating cases suttetiick and Garcia is the specificity of the terms of the
agreement that contradict alleged misrepresentations.

" Cases akin tblatarajanare not uncommon. For exampleMilson v. Equitable Life Assurance Sociég2 So. 2d
25 (Fla. Dist. Ct. App. 25) the appellate court found that a merger clause did not preclude claim&a@msthg
allegation of oral promises that preceded the agreement. Even ¥di)gbecourt noted that the claint®uld have
been precluded if that pment had stated ththere were no other agreements or promidesat 28 n.2.
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Ultimately, the issue before the Court is onsmécificity. A specific disclaimer brings the
instant case in line witlGarcia and other cases that preclude misrepresentation claims that
contradict written agreements, and a lack of spatyifivould cause this issue to be decided by a
trier of fact. CAE argues thatdltlauses at issue are general WhIL& characterizes the clauses as
specific. Upon review of the Franchise Agreetéme Court finds that the agreement contains
sufficient specificity to preclud€AE’s misrepresentation claimélthough the relevant text in the
Franchise Agreement is perhaps less visually striking than the @xaramg, the disclaimer in the
Franchise Agreement resembles the disclaim@airtiain the most important respects. Garcia,
the real estate purchase contract clearly limited the universe of potential misrepresentation claims:
“For correct representaitis, reference should be made to tuistract and the documents required
by section 718.503, Florida Statuteszarcia, 528 F. Supp. 2d at 128%imilarly, the Franchise
Agreement in this case expressly limits the arse of potential misrepresentations to the
agreement itself and concrete docutation—just like the disclaimer irGarcia. The
documentation CAE was directed to in the instase was a franchise disclosure document which
was, by all indications, a lergt and thorough document that disclosed a voluminous amount of
information about the TLE franchis&eeDE 94-5 at 20. CAE does not base any of its claims on
misrepresentations in the franchise disclosure docufnent.

Furthermore, the Franchise Agreement expyestsited that CAE’s agreement to limit the
universe of potential misrepresentation clainduced TLE to enter into the agreement. CAE has

raised no legal argument refutitfte significance of tls provision, nor has CAE argued that the

8 This document appears to have contained representations on a wide variety of subjects includindmitition,
representations as to specific TLE programs, the setedf suitable leased space, financial statements, and
bookkeeper services. DE 94-5 at 20.
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Loganathans were somehow surprised or unawérthis provision when they executed the
Franchise AgreementSee Franze v. Equitable Assuran2e6 F.3d 1250, 1254 1th Cir. 2002)
(noting that it is the duty of a signatdryread the contents of an agreement).

The Court’s decision on this mattersgsengthened by a survey of case laéarcia has
received favorable treatment in this district. For exampl@égintry v. Harborage Cottages-Stuart,
LLLP, the district court examined a disoteer provision that read as follows:

This Agreement contains the entire ursiending betweener and Seller. Any

current or prior agreements, representatiamslerstandings or oral statements of

sales representatives or others, if netpressed in this Agreement, the

Condominium Documents or in brochufesthe Condominium, are void and have

no effect. Buyer agrees thatiyer has not relied on them.

602 F. Supp. 2d 1239, 1258 (S.D. Fla. 2009). Citdaycia, the district court held that the
disclaimer precluded any justifi@teliance on oral representationkl. Similarly, inWeaver v.
Opera Tower, LLCthe district court considereddésclaimer that read as follows:

This Agreement contains the entire understanding between [Plaintiffs] and

[Defendant], and [Plaintifishereby acknowledge thatetdisplays, architectural

models, artist renderings and other prdomal materials contained in the sales

office and model suite are for promotibmairposes only andhay not be relied

upon. [Plaintiffs] ha[ve] not relied upomy verbal representations, advertising,

portrayals or promises other than easgpressly contained herein and in the

Condominium Documents.

No. 07-23333-CIV, 2008 WL 4145520, *2 (S.D. Fla. Aug. 1, 2008). Gkeciaand the instant

case, the agreement\vieavetimited the universe of potential mepresentation claims to a finite

subset of documents. Cititi@garcia, the court concluded thabyareliance upon a brochure would

° TheGentrycourt permitted other representations that violateddd Statute section 718.506 because the agreement

at issue “did not deny or abridge the tgjhgranted under that statute. Althougkentrywas later reversed on other
grounds, this portion of the court’s decision (which excluded oral representations and permitted representations that
violated section 718.506) was undisturbefee Gentry v. Harborage Cottages-Stuart, LLE®4 F.3d 1247, 1260

(11th Cir. 2011).
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be unreasonable as brochures were not includdakiriinite list of actionable documents in the
disclaimer clauseSee id.

In another case that examin@drcia, Trilogy Properties LLC v. SB Hotel Associates |.LC
No. 09-21406-CIV, 2010 WL 7411912 (S.D. Fla. Dec. 23, 2010), the district court aBpliei
without questioning itseasoning or holding. Imrilogy, the district court @nsidered allegations
pertaining to misrepresentaiis in a brochure. Lik8arciaand like the instant case, the contract at
issue limited the universe of potential misrepresorn claims to a finite number of documents.
The court concluded thdhe representations we not precluded, unlik&arcia, because “[ijn
Garcia, the representations weoeal representations.Trilogy, 2010 WL 7411912 at *10. The
Trilogy court noted that the brochure at issue in that casewiths the universe of potential
misrepresentation claims permitted by contract, because the contract limited representations to the
“Agreement, the Condominium Documents, or. brochures for the condominiumid. at *9. In
the instant case, although CAE has cited to reptatens other than oral representations (such as
the TLE website), the TLE website was not includethauniverse of repreatations subject to
litigation in the Franchise Agreement.

In summary, case law buttresses the Ceuctnclusion that the Franchise Agreement
contained sufficient specificity in this casepreclude the misrepresatibn claims brought by
CAE and the Loganathans. Although some couaige described tharea of law as “murky,G
Barrett LLC v. Ginn Cq.No. 09-CV-374, 2011 WL 6752551, at {¥.D. Fla. Dec. 13, 2011), the
reason for such a pronouncement is primarilgt tthe Florida Supreme Court has held that
justifiable reliance is not anezhent of fraudulent inducemergee Butler v. Yusedd So. 3d 102,
105 (Fla. 2010). Althougjustifiable reliance is not a necessary elemealiance is and courts
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have dealt with this confusion by finding that wiaecontract contradicts aflleged representation,

a plaintiff cannot relyon the misrepresentatiorG Barrett 2011 WL 6752551 at *5. Although
there are some characteristics in other cases (ipheld broad disclaimers to misrepresentation
claims) that are not present in this case, sashagreements with an express covenant that
extra-agreement promises are void or agreemaitisa highly visibledisclaimer immediately
above a signature block, there areisight factors and sufficient speicity in this case to preclude
reliance: the disclaimer in this case clearly limitieel universe of potentialaims to two concrete
documents and, importantly, TLE representedwhtitout such a limitation it would have refused
to grant CAE a franchise. CAE agreed to ¢hémrms. Accordingly, for all of the foregoing
reasons, neither CAE nor the Loganathans could rely upon representations outside of the Franchise
Agreement and franchise disclosure document il is entitled to summary judgment as to
Count | and Count Il with respect tile Franchise Agreements.

CAE has also brought misrepresation claims as to the personal guarantees executed by
the Loganathans. The guarantees were exeduotélde context of the Franchise Agreement,
however, and both guarantees ud# the following language: “All tens, covenants, provisions,
and conditions of the Franchise Agreement areldyarecorporated with the same force and effect
as of [sic] set forth at length in this AddendunRE 41-7 at 7. Accordingly, the disclaimers in the
Franchise Agreement apply to the guarantees an@dlurt finds that TLE is entitled to summary
judgment as to Count | and Countith respect tahe guarantees.

CAE has also brought misrepresentation claims as to the Management Agreement. CAE’s
misrepresentation allegations, howewvould facially only appear tpply to their inducement to
enter into the Franchise Agreement. For exan@pAd;’s allegations are that the Loganathans were
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misled about TLE’s experience inetfltontext of immigration and sas, that they were misled
regarding the amount of investment necessargbtain visas, that they were misled regarding
TLE’s ability to facilitate their aguisition of visas, that TLE misrepresented the refundability of
the Loganathans’ investment, that TLE misesgnted the likelihood a Management Agreement
would be necessary, and that TLE rejmesented property tax obligatidfisOnly one of these
allegations, the allegationoncerning the likelihood a Magament Agreement would be
necessary, bears any apparent conoedt the Management Agreement.

Problematically, CAE has failed to direthe Court to any record evidence of a
misrepresentation that the Loganathans oiEQa&lied upon in the antext of executing the
Management Agreement. Instead, the record euelés more fully discussed below in section 4)
is that once the Loganathans became aware ofetbe for a management agreement due to delays
in the processing of their visa applicationise parties quickly agreed to and executed the
Management Agreement. DE 94-2 at 160-69, 173Pfttor to this exchange, it was clearly the
intent of all parties, based upon record evadgrfor CAE and the Loganathans to manage the
franchises—not TLE. DE 94-2 at 12.

The Court therefore finds that there is mezard evidence to support the allegations in
Count | and Count Il as to the Management Agreimmor has CAE pressed any argument of note
in this regard; CAE’s focus on the misrepresentation claims has consistently been in the context of
the first transaction in this case, the Franehiggreement, together with the documents that
supported the Franchise Agreement. Alternagivéte Court finds that the disclaimer in the

Management Agreement, which is contained stisa 9(k) and which disavowed the existence of

19 with respect to the property tax issue, see footnote 5.
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extra-agreement representations, precluded argnogliupon the alleged misrepresentations as a
matter of law** The Court’s decision as to Count lla#ternatively basedn another aspect as
well—the waiver provision in section 8 of the Management Agreement.

Section 8 of the Management Agreement reads as follows:

Release and Indemnification. Franchiskees hereby agree iademnity, [sic]
release, cancel, forgive, forever diacge and hold hailess Manager, its
predecessors, parent corporations, holding compadigssions, subsidiaries,
affiliates, franchises, heirs, successors and assignsalamd their respective
officers, directors, employees, shareholdeepresentatives, insurers and agents
from and against any and all exmgi actions, claims, demands, damages,
obligations, liabilities, controversieand executions, of any kind or nature
whatsoever, whether known or unknown,ettter suspected or not, arising under,
resulting from or in any way connectdd the Franchise Agreements, this
Agreement, the Leases, the Centers, its operations and Manager's management
thereof, and does specificallyaive any claim or right to assert any cause of action
or alleged case of action olaim or demand which hathrough oversight or error,
intentionally or unintentionally, or through a mutual mistake, been omitted from
this release.

Florida law, however, does not allca party to contract againsaliility for its own fraud absent
specific contractual language to the contrddgnk of America, N.A.. GREC Homes IX, LLQo.
13-CV-21718, 2014 WL 351962, at *6 (S.D. Fla. JanZ®23,4). Since the release does not include
an express release for fraud, CAE’s fraudulerdregiresentation claim ould not be waived.
CAE’s negligent misrepresentation cgihowever, is another matter.

Neither party has provided the Court withuthority as to whether a negligent
misrepresentation claim may be waived throagheneral waiver. Although minimal authority

exists on this topic, the Court finds that tlekasons for requiring an express waiver, namely the

1 CAE’s misrepresentation claims aghe power of attorneggreement fail for the sameasons because the power of
attorney was executed in conjunction with the Mgmaent Agreement. CAE'’s claims against Turielerthe power of
attorney agreement, however, are anothdtenand those claimere addressed below.
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strong public policy of prohibiting fraudulent actor from benefitting from their own fraud, does
not exist in the context of megligent misrepresentationagh which, by definition, does not
involve the same level of intengee Windstar Club, Inc. v. WS Realty,,|886 So. 2d 986, 987-88
(Fla. Dist. Ct. App. 2004). Accordingly, the Cofirtds in the alternati that CAE’s negligent
misrepresentation claim, Count I§ precluded by thecope of the generatlease contained in
section 8 of the Management Agreement, which su#ficiently broad to encompass claims arising
under the Franchise Agreement, Management Agreement, and aliedétted agreements.

In summary, the Franchise Agreement precdud@E and the Loganathans from bringing
misrepresentation claims under the Franchise Agreement and related guarantees. CAE and the
Loganathans have failed to provide record evigeim support of their misrepresentation claims
under the Management Agreement and power ofregyoagreement. Alieatively, the terms of
the Management Agreement preclude CAE and.tdganathans from bringing misrepresentation
claims under those agreements. The Court thergfrants summary judgment in TLE’s favor as
to Count | and Count Il

2. CAE'’s Contract RescissiorClaim, Count Ill.

TLE argues that it is entitled jodgment in its favowith respect to CE’s Count Ill, which
seeks rescission of the agreements that are thedbthis case. The elements of a cause of action
for rescission of contract are: (1) the charaoterelationship of the paets; (2) the making of a

contract; (3) the astence of fraud, mutual mistake,lda representation, impossibility of

2 The general release applied to frenchisee, which was a defined term that included CAE and Ms. Katijah
Alaudeen-Loganathan individually. DE 41-11 at 2. Although at the hearing on thes BAE asserted that Mr.
Loganathan was also bringing misrepresentation claims in connection with the Management Agreement, Mr.
Loganathan was not a signatory to that agreement. Aslatfiatter, the release provision would also waive negligent
misrepresentation claims as to athet prior agreements, albeit only asXAE and Ms. Alaudeen-Loganathan.
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performance, or other ground for rescission arceflation; (4) the partgeeking rescission had
rescinded the contract and notifidte other party to the contrast such rescission; (5) if the
moving party has received benefits from the contfaetshould further allege an offer to restore
these benefits to the party furnisg them, if restorain is possible; and (6) the moving party has
no adequate remedy at lavidland v. Freightliner LLC 206 F. Supp. 2d 1202, 1206 (M.D. Fla.
2002) (interpreting Florida law).

TLE takes issue with the third, fourth, and sigtements cited above. With respect to the
third element, TLE argues there iscagnizable claim for fraud in this case. As discussed above in
section 1, the Court ages. The parties have failed to additbe issue, howevesf impossibility
of performance. “Impossibilitpf performance refers to thosactual situations, too numerous to
catalog, where the purposes, for which the @mtwas made, have, on one side, become
impossible to perform.’Crown Ice Mach. Leasing Co. v. Sam Senter Farms, 1iid. So. 2d 614,
617 (Fla. Dist. Ct. App. 1965)juotations omitted) Given the circumstances in this case, which
include TLE’s unilateraseizure of managerial cant, CAE’s subsequentitindrawal from its role
as a franchisee, and the passage of one year't wbtime, the Court finds, at the very least, a
guestion of material fact remains as to \eetthe parties’ performance under the relevant
agreements has become impossible. As such, CAE is not precluded from rescission on this
element.

With respect to the fourth element, whimbncerns notification, TLE argues that it was not
timely notified that CAE sought rescission. Notifioatcan be satisfied, however, by the filing of
a complaint that includes a count for rescissi@ee Bank of America v. GREC Homes IX, LLC
No. 13-21718-ClV, 2014 WL 351962, at {$.D. Fla. Jan. 23, 2014). Bank of Americaa
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complaint that was filed four months after a dispute was corsidaoper notice for rescission.
Id. Here, an amended complaint with a count forisssan was filed less #&m four months after

the events in this case reacleidical mass and, as such, the Cdumds that CAE is not precluded
from rescission on this element.

Finally, TLE argues that the sixth element fescission—whether there is an available
remedy at law—is not met in this case. The Court notes that this element has received minimal
attention in the papers befottee Court and minimal attention atal argument, with both sides
relying upon conclusory statements. The Coumddithat TLE has failed to meet its burden on
summary judgment to establish as a matter oftteatv CAE possesses an gdate remedy at law.
With respect to CAE’'s Amended Complaint cining claims both for rescission and damages,
counsel for CAE conceded at oral argument thase claims are exciue and subject to the
election of remedies doctrin&ee generall25Am. Jur. 2d 8§ 10. For adif the foregoing reasons,
the Court finds that there areffstient questions of materialatt that the Court cannot grant
summary judgment as to Count IIl.

3. CAE'’S FDUTPA Claim, Count IV.

A “claim for damages under FDUTPA has thedements: (1) a deceptive act or unfair
practice; (2) causationnd (3) actual damagesTracfone Wireless, Inc. v. GSM Group, Ir&55
F. Supp. 2d 1331, 1337 (S.D. Fla. 2008) (quoRogins, Inc. v. Butland51 So. 2d 860, 869 (Fla.
Dist. Ct. App. 2006)). Here, TLE raises the sangeiarents against CAE’s FDUTPA claims that it
raised against CAE’s misrepresentation mki—essentially that CAE’'s allegations are
contradicted by the express terafghe relevant agreements in this case. A FDUTPA claim does
not require justifiable relianceFitzpatrick v. General Mills, In¢.635 F.3d 1279, 1282-83 (11th
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Cir. 2011). Instead, a FDUTPA claim requires tatobjectively reasonbbconsumer would be
deceived by the complained-of practiceld. When an ordinary consumer relies upon
representations that are contrémya subsequent written agreemeiné consumer’s behavior is no
longer reasonable as a matter of law:

A party has no right to rely upon alleged arasrepresentations that are adequately

covered and expressly contradicteda later written contracHillcrest Pacific

Corp. v. Yamamura727 So. 2d 1053, 1056 (Fla. Di§tt. App. 1999). Plaintiff's

reliance upon oral statements which watevariance with the written documents

were not reasonable as a matter of law.

Rosa v. Amoco Oil Co262 F. Supp. 2d 1364, 1368-69 (S.D. Fla. 2003).

As with CAE’s misrepresentation claims, théimhte question is one of specificity. For
the same reasons as set forth above in sectioe Cdtrt finds that the written agreements in this
case contained sufficient specificttyat an ordinary consumeiowld be unreasonable to rely upon
TLE’s alleged misrepresentations as a matter of law.

CAE’s FDUTPA claim is not limited, however, @leged misrepreseations prior to the
formation of the contracts in this case. CA&s also alleged that TLE engaged in deceptive
practices during its management of the franchigessmore particularly dsribed above in section
1 and in the Court’s prior ordef May 7, 2015 [DE 169]these allegationsave support in the
record. TLE argues that these allegations/ raaly be brought under a breach of contract
claim—not FDUTPA. “[Clonduct cortgsuting a breach of contract is actionable under FDUTPA
only if the conduct underlying the breachhy itself, unfair or deceptive.N. Am. Clearing, Inc. v.
Brokerage Computer Sys., In666 F. Supp. 2d 1299, 1310 (M.D. Fla. 2009). The Court may not
weigh the evidence in the record, and constrahgevidence in the record in the light most

favorable to CAE, the Court detes to find that the CAE’s FDUTPA allegations (independent of
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extra-agreement representations) are not actienaider FDUTPA for the same reason that the
Court finds TLE is not entitled to summary judgrnaa to Count VII, Count VIII, Count IX, and

Count X. Accordingly, summary judgment isgted in TLE’s favor as to Count IV with respect

to all extra-agreement representations (for the same reasons TLE is entitled to judgment as to Count
| and Count II) but denied as to TLE’s performance under the relevant agreements (for the same
reasons the Court denies summary judgt as to Count VII, Count VIICount IX, and Count X).

4. CAE'’s Securities Claim, Count V

In Count V, Creative American alleges tAatE’s sale of a franchise under the Franchise
Agreement, combined with the later-executednitgement Agreement, effectively gave total
control of the franchise to TLE, éneby transforming the sale oktfranchise into an investment
with profits to come solely from the efforts of TLRAs such, CAE argues that this sale constitutes
the sale of a security and vabés the Securities Aof 1933, 15 U.S.C.A. 8§ 77(b), the Securities
Act of 1934, 15 U.S.C.A. 8§ 78(c), and the FlariBecurities and InvestProtection Act.SeeFla.

Stat. § 517.301.

Although the Securities Act 01933 broadly defines sectieis to include the term
“investment contract,” the actself does not define investmenbntracts. Recognizing this
shortcoming, the Supreme Court promulgated a tiefnof investment contracts under the act in
S.E.C. v. W.J. Howey Catating “an investment contract fourposes of theegurities Act means
a contract, transaction or scheme whereby aopervests his money in a common enterprise and
is led to expect profitsolely from the efforts of the promoter third party.” 328 U.S. 293, 298-99

(1946) Using this definition, the Court created a thpeet test to determine whether a security is

13 TheHoweystandard applies to CAE’s claims under Florida |&ee Rudd v. Stat886 So. 2d 1216 (Fla. Dist. Ct.
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involved, which requires (1) an investment obmey, (2) in a common enterprise (3) with an
expectation of profits to come sbldrom the efforts of othersld. at 301;see also Martinv. T. V.
Tempo, Ing 628 F.2d 887, 889 (5th Cir. 1980) (applying tewveytest in the franchise context).

The only issue in dispute in the instant Motion is the third elemeHbimey—whether
profits were made solely from the efforts athers. CAE does not argue that the Franchise
Agreement in this case, standing alone, is aestment where profits are made solely from the
efforts of others. Instead, CAE’s contentionthat the Franchise Agreement and Management
Agreementogetherform an investment. Both fg#es argue that the caseBdmert v. Pulte Home
Corp., 445 F. App’x 256 (11th Cir. 2011), althoughuwpublished decision, resolves this question
in their favor.

In Bamert the plaintiffs purchasecbndominium units from a defendant, Pulte Homies.
at 257. The plaintiffs in that caslso entered into a separatenagement agreement with another
defendant, a real estate management complhyThe thrust of the scheme at issu®amert*
was that purchasers were induced to purchase oandons “risk free” sothat all of the costs
normally associated with the purchase of reshtes such as mortgage payments, taxes, and
association dues, would be fully paid. at 258. Under this systemhe purchased units would be
rented for twenty-four months, thithe profits from the rentéleing retained by the management
company. Id. The benefit for the plaintiffs, as thprchasers, was that they would enjoy the

appreciation of the real estataring that period of timeld.

App. 1980).
4 The procedural posture of the appedamertwas that of an appeal of a motimndismiss and the facts considered
by the appellate court were the facts ia fiaintiffs’ complaint, accepted as true.
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The Eleventh Circuit examined the purchase contraBamertand found that, standing
alone, it was not an investment contra8ee id.at 263-64. In reaching this conclusion, the
Eleventh Circuit noted that the purchasing howrer did retain discte®n over what could be
done with the condominiumSee id. The court’s analysis did n&nd there, however, since an
investment contract may be found by lookingan entire transaction as a wholeee idat 264.
Accordingly, the court turned its attention teethelationship between Pultend the real estate
management company, and found that the plaintifid alleged sufficient, plausible facts to
establish that Pulte was linked to the real estetragement company and otherwise promoted the
properties as investment opportunitiéd. at 265.

In the instant case, the facts areyopéartially analogous to the facts Bamert CAE’s
reliance orBamertis supported by the fact that there is no need to link multiple defendants together
in a single investment offerg—the Franchise Agreement and Management Agreement were both
executed with TLE in this case. In this sense,dase for an investment contract is stronger than
the case ilBamert In TLE's favor, the execution of tifeanchise Agreement and Management
Agreement were separated by several monthshaadrtime and, moreover, these agreements were
executed under different circumstances. €hes no evidence irthe record that TLE
simultaneously marketed its Franchise Agreensam Management Agreement to CAE or the
Loganathans—instead the evidence in the record is that the facts of this case resulted in a highly
unusual situation for TLE, insofar as TLE had never before offered to transition management in the
manner that was contemplated in this caf¥ 127-16 at 10-12. Finally, the record is also
clear—regardless of which party suggested theddament Agreement—that it was the original
intention of the Loganathans to manage theirdngses themselves. DE 94-2 at 12. Indeed, the
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evidence before the Court is that the Loganathans’ acquisition ofdapasdedipon their active
involvement in their franchises. DE 94-1 &.8 The Court therefore finds that, all factors
considered, the instant case is distinguishable Bamert

CAE makes one other argument (in passing) uriBkmnert that bears consideration.
Noting the plaintiffs’ attempt to link multiple agreementBiamert the Eleventh Circuit stated:
“Plaintiffs cannot create an ins@gnent contract by bootstrappirtheir separate voluntary
transactionwith [management companies] to theondominium purchase from Pulteld. at
264-65 (emphasis added). CAE #fere argues that the executimirthe Management Agreement
was not a voluntary transactioMore specifically, CAE arguesdahonce the Loganathans learned
that they would not have visas by the time thidbout for their franchises was completed, they
had no choice but to enter into the Managememé&mgent. To the extent CAE briefly presses the
argument that the execution of the Managem@mneement was a non-voluntary transaction, CAE
has failed to adequately develog ttecord, direct the Court’s attean to specific portions of the
record in this regard, and brief this issue wp#rsuasive authority. For example, CAE has not
brought record evidence tbe Court’s attention that the Lamgthans explored possibilities other
than the Management Agreement that proved fatitbat TLE refused toomsider any alternatives
to the execution of the Management Agreetnenstead the record evidence is that the
Loganathans quickly executed the Managementedment without protest, without expressing
substantive reservations, and without seekigglleounsel, notwithstanay their representations
that they utilized legal couak DE 94-2 at 160-69, 173-75. &Mmmecord also shows that the
Loganathans’ execution of the Management Agreement accomplished their goal of obtaining a
childcare franchise in the United States that walltwlv them to obtain a visa. DE 94-1 at 42. The
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Court therefore finds that CAE has not methitsden as the non-moving party on this issue and
declines to find that an issue of facts r@maas to whether the Management Agreement
represented a non-voluntary transacti@ee Ray v. Equifax Info. Servs., L1327 F. App’x 819,
825 (11th Cir. 2009). Alternatively, even if a questof fact does exist, ¢hCourt finds that the
guestion of fact is non-material forethheasons set forth this section.

CAE’s sole remaining argument rests upgdbanese v. Florida Nathal Bank of Orlando
823 F.2d 408 (11th Cir. 1987). In that case, investors executed multiple agreements (including a
management agreement, lease agreement, anduiipment lease agreement) in what was later
determined to be a variation upon a ponzi schelsheat 410. Although at leasne agreement in
that case was held as a matter of law to benamsiment contract due tbe lack of control the
investor retained, the agreements in that case al executed as part of a single transaction or
scheme. See idat 410-12. The record evidenceAtbanesealso showed the investors had no
realistic alternativeother than to surrender their controSee id.at 412. By contrast, the
agreements in the instant case were executed atedifftmes and record evidence as to the issue
of whether CAE had realistic alternatives to the execution of the Management Agreement is
unclear at best. Moreover, in relying upsitbaneseCAE avoids the fact that the “delegation of
rights and duties—standing alone—does give rise to the sort of dependence on others which . .
. [satisfies]Howey” Williamson v. Tucker645 F.2d 404, 423 (11th Cir. 1981)he proper
guestion is not whether an inveshas delegated managementatuity, but whether the investor
has retained “ultimate authoritghd whether the investor “is dependent on a particular manager

that they cannot replace him or othesgvexercise ultimate controlld. at 424.
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Applying Albaneseto the instant case, CAE retath power under the Management
Agreement to terminate the agreement:

3(b) Upon expiration of the initial termthis Agreement shall thereafter be

automatically renewed for successive pdsi of six (6) months each unless either

party provides the other witnthirty (30) day written notice to terminate, subject to

Section 3(c) below.

3(c) In the event the Frahisee terminates this Agreement as provided for above,

then at such time this Agreement shalhioé, void and of no further force or effect

provided Franchisee strictly follow [§idManager’'s operational guidelines with

respect to the operationgthe Centers, Francliss System and Manuals.

DE 41-11 at 4. Thus, CAE’s ultimate control was ¢@ised to the extent that (i) termination of

the Management Agreement could only be accompisl&ertain intervals and (i) management

of the franchises subsequenttesmination of the ManagemeAgreement would still have to
comply with the terms of the Franchise Agreement, which in turn reqintedalia, certain levels

of training. Alternatively, TLES control under the Management Agreement could be removed by
virtue of the limited term of the Management Agreement and the “co-management” period. With
respect to these limitations on CAE’s manageuaitrol, CAE presses no cohesive argument—for
example that the training restrictions somelvested CAE of ultimate control. Instead, CAE
relies upon conclusory statements and the subgebtiglief of the Loganathans that they had no
alternative to the execution tife Management Agreement.

After consideration, the Court finds thdte Management Agreement and Franchise
Agreement are sufficiently distinct that, unliBamert no investment contract was formed. The
Franchise Agreement and the Management Ageeemmepresent two sefade transactions.
Although it could be inferred that CAE'’s theooy the case is that TLE somehow knowingly

anticipated, at the signing of the Franchise Agreentieaitjt would later beequired to enter into a
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Management Agreement (due to its knowledgethef period of time wa acquisition would
require), there is no evidea of note in theacord to support this contenti. Instead, the evidence

in the record is that TLE entered into the Management Agreement as a unique accomriodation.
DE 127-16 at 10-12. The record also shows thatLoganathans had experience in owning,
operating, and managing childcare inesses before they approached TLE which, by extension,
means that the Loganathans executed the Managexgeeement from the perspective of having
previously managed a comparable business theessedlbeit in a different country. DE 94-1 at
12-22.

Furthermore, the Court finds that CAE’s contention that the Management Agreement
completely divested CAE of all control ovéis franchise investment goes too far. The
Management Agreement clearly contemplated asitian in management from TLE to CAE. DE
41-11 at 3-4. When the limited term of the Marmagat Agreement is considered in the context of
the facts of this case and thisnsaction, the ppose of the limited term of the Management
Agreement is clear. Stated another way, TLBrabterizes the Management Agreement as a
temporary “gap filler” measure to help the Logtnaas obtain visas (aftdelays accrued), and the
Court agrees. Moreover, unddowey an agreement is only an investment contract when it
generates profitsolelyfrom the efforts of otherddowey 328 U.S. at 301. This standard cannot be
squared with the record in this case which establishes that the Loganathans intended to manage the
franchises, needed to manage the fngs®s, and ultimately (at a minimurparticipatedin the

management of the franchises to the extent grofére not generated solely from the efforts of

15 As an aside, the Court notes the inconsistency, oB’€part, in arguing that TLEnew it would later need to
execute the Management Agreement with CAE (due to ite/llegige pertaining to visas) when it is CAE’s allegation
in other counts that TLE had no knowledge or experience with visa acquisition.
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others. Finally, the Court finds that altigh the Franchise Agreement and Management
Agreement placed certain restits upon CAE’s management of the franchises, CAE nonetheless
retained ultimate control and, moreover, CAE hdsdao develop record &lence on the issue of
ultimate control to the contrary. Accordinglyet@ourt grants summary judgment in favor of TLE
as to Count V.

5. CAE’s Power of Attorney Claim, Count VI.

TLE argues that CAE’s power oftatney claim fails as a mattef law. This claim stems
from the fact that at the timM@AE executed the Managementragment CAE also appointed TLE
as its attorney-in-facf An appointment of power of attay confers certain fiduciary duties by
statute, including the duty to taim good faith and the duty not &t contrary taa principle’s
reasonable expectations. FHat. § 709.2114(1)(a). The powerattorney conferred on TLE was
broad in scope. CAE empowered TLE, for examige€act generally in relation to all matters of
every kind in which Franchisor may be interestedoncerned with respetd the operation and
management of the [franchise].” DE 41-12.

TLE’s arguments in opposition to this countkeclarity. TLE’s arguments appear to be
based, at least in part, on the fact that TLE wmpowered to conduct a large variety of tasks
related to management under the Managememéekgent (which was not subject to statutory
fiduciary duties). But TLE was also appointed agtiorney-in-fact to “acgenerally” in relation
to the operation and management of the center, wiashsubject to statutofiluciary duties. Fla.

Stat. § 709.2114. TLE appears, therefore, to lptaeed itself in the uncertain position of having

% The motivating factor behind the powefr attorney appears to have been taathat time, the Loganathans still
lacked the necessary visas to immigrat the United States and perform tleeessary (local) tasks to launch their
franchises.
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potentially two different authoritzi@mns for its actions. To the extent this question may be resolved
as a matter of law, TLE has provided nohawity for the proposition that doubts should be
construed in favor of TLE and agat any finding of fiduciary duty. Contra Citibank, N.A. v.
Data Lease Fin. Corp828 F.2d 686, 691 (11th Cir. 198&pplying Florida law) (“Tie existence
of an agency relationship, the nature and extétiie agent’s authority, and the inclusion within
the scope of that authority of arpeular act are ordinarily questions to be determined by the jury or
by the trier of facts in accordem with the evidence adducedtime particular case.” (citation
omitted)). To the extent this question may be resolved as a matter of fact, the Court finds that TLE
has not met its burden on summary judgment tabéish the absence of any material fact on this
issue and, as a result, only a trier of fact mayrdete (i) which actions of TLE were subject to the
power of attorney, (ii) which actions were subjecthe Management Agreement, and (iii) whether
any fiduciary duty was violatedSee Shiver v. Chertp$49 F.3d 1342, 1343 (11th Cir. 2008).
Accordingly, the Court cannot grant summargigment as to Count VI.

6. CAE’s Breach of Contract Claims, Counts VII, VIII, IX, and X.

TLE argues that CAE’s breach of contract claims are deficient because (i) TLE's actions
were authorized by contract, (i) CAEeputed a general waiver in favor of TEEand (jii) there is
no record evidence that TLE breached any agreenféui’s position, succinctly stated, is that the

record clearly shows (without amyspute of material fact) th&AE’s breach of contract claims

" Instead, the Court notes that TLE drafted the releegneements, and ambiguiti@s drafting are generally
construed against the drafter when a provision would benefit the drafting Bagylerminix Int'| Cg L.P. v. Palmer
Ranch Ltd. P'ship432 F.3d 1327, 1329 n.2 (11th Cir. 2005). It is possible, however, that a finder of fact could
determine after reviewing evidence of intent that the sobplee power of attorney was intended to be limited to a
small subset of TLE’s actions in connection witie launch and operation of the franchises.

8 To the extent TLE’s argument could tenstrued to include the interpretation that the general waiver executed by
CAE releases it from all possible claims arising under theeagents in this case whatsoever, the Court finds any such
interpretation of the waiver to be unreasonable.
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fail as a matter of law. The Court has considered at length the evidence in the record in both the
instant order and an order entered on May (@15 [DE 169]. Suffice it to say that TLE’s
characterization of theecord is incorrect.

In the interest of brevity, the Court does mestate here all of the reasons the Court
previously found (at docket entry 169) that issuesnaterial fact remain as to which party is
responsible for breach of the caatts at issue in this case.idly summarized, the unique facts of
this case have resulted in the diesof who is responsible for thaigination of the breaches at
issue. Here, TLE was unilaterally responsibldliermanagement of the franchises before granting
certain management responsibilities (the ipartdispute the extent of the management
responsibilities) to CAE. While the record doeontain evidence of multiple breaches of the
relevant agreements, the breacbesld originate, as TLE argudsom CAE’s actions when CAE
was participating in the management of the franshigdternatively, the breaches could originate,
as CAE argues, from the decisions that TLE matien it unilaterally managed the franchises
(prior to granting some control to CAE). Onlyreer of fact can determine the origination of the
disputed breaches. Accordingtiie Court incorporates and adepie reasoning in the Order of
May 7, 2015 [DE 169] and finds, for the same reasonelseated in that Ordgthat questions of
material fact remain as to Count VII, Cowitl, Count 1X, and Count X. As such, summary
judgment cannot be granted as to these counts.

IV.  CONCLUSION AND RULING

In summary, Defendant TLE’s Motionf&ummary Judgement [DE 101]GRANTED
IN PART AND DENIED IN PART . TLE’s Motion isGRANTED as to CAE’s fraudulent
misrepresentation claims (Count GRANTED as to CAE’s negligent misrepresentation claims
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(Count II), DENIED as to CAE’s contract rescission claim (Count IBGRANTED IN PART
AND DENIED IN PART as to CAE’s FDUTPA claims (Count IVI;RANTED as to CAE’s
securities fraud claim (Count VIRENIED as to CAE’s power of attorney claim (Count VI), and
DENIED as to CAE’s breach of contract claims (Coufit Count VIII, CountlX, and Count X).

DONE and ORDERED in Chambers, Fort Pierce, Hida, this 11th day of May, 2015.

M A KE{G@AM

ROBIN L. ROSENBERG
UNITED STATES DISTRICT J GE

Copies furnished to: Counsel of Record
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