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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:14-CV-80964-ROSENBERG/BRANNON
DEIRDRE M. JACOBS,
Plaintiff,
V.
CITY OF WEST PALM BEACH,

Defendant.
/

ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT AND GRANTING IN PART AND
DENYING IN PART DE FENDANT'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on Pldirdgi Motion for SummaryJudgment [DE 63] and
Defendant’s Motion for Summary dgment [DE 58]. Both partidded responses. The Court has
reviewed the documents in the case file and is fully advised in the premises. For the reasons set forth
below, each motion is grantedpart and denied in part.

l. BACKGROUND

Plaintiff, Deirdre Jacobs, is a former employe®efendant, the City of West Palm Beach. In
2010, Plaintiff participated in whahe characterizes as an infornmadestigation into whether or not
another employee of Defendant, Ms. Rechee Huff, shioailfired. This informal investigation was
initiated and conducted by a former mayor of Defend®laintiff provided information to the mayor
and argued that Ms. Huff should notfired. Plaintiff assestthat her efforts in this matter ultimately
had the effect of making another employee, Ms. Bdvhiller, her enemy becae Ms. Miller wanted

Ms. Huff fired.
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Plaintiff contends that following the investigon, Ms. Miller waited patiently for the
opportunity to have Plaintiff firedAfter a new mayor was elected and after Plaintiff initiated FMLA
leave for self-care in 2012, Plaffhargues that Ms. Mier’s plan was executeby causing the new
mayor to eliminate Plaintiff's position or otherwisesbder terminated. Defendant’s response is that
the elimination of Plaintiff's position was accomplésl after serious consideration and through the
advice of many members of government, not just Mdler; Defendant futher contends that the
elimination of Plaintiff's position had no connectitmPlaintiff's FMLA leave whatsoever and was
altogether impartiahnd objective.

I. SUMMARY JUDGMENT STANDARD

Summary judgment is apmpriate if “the movant shows thttere is no genuine dispute as to
any material fact and the movant is entitled to judgt as a matter of law.” Fed. R. Civ. P. 56(a).
The existence of a factual dispute is not by fitsefficient grounds to defeat a motion for summary
judgment; rather, “the requireent is that there be rgenuineissue ofmaterialfact.” Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 247-48 (1986). A disputgénuine if “a reasonable trier of fact
could return judgment for the non-moving partyMiccosukee Tribe of Indians of Fla. v. United
States516 F.3d 1235, 1243 (11th Cir. 2008) (cithwgderson477 U.S. at 247-48)A fact is material
if “it would affect theoutcome of the suit undére governing law .’ld. (citing Anderson477 U.S. at
247-48).

In deciding a summary judgmemibtion, the Court views the facts in the light most favorable
to the non-moving party and draws all reasdmabferences in that party’s favorSee Davis v.
Williams, 451 F.3d 759, 763 (11th Cir. 2006). The Galaes not weigh conflicting evidenc&ee
Skop v. City of Atlanta485 F.3d 1130, 1140 (11th Cir. 2007Jhus, upon discovering a genuine

dispute of material fact, theo@rt must deny summary judgmer8ee id.
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The moving party bears the it burden of showing the abs®e of a genuine dispute of
material fact. See Shiver v. Chertp49 F.3d 1342, 1343 (11th Cir. 2008nce the moving party
satisfies this burden, “the nonmoving party ‘must do more than simply show that there is some
metaphysical doubt as to the material factRay v. Equifax Info. Servs., LLB27 F. App’x 819,
825 (11th Cir. 2009) (quotiniglatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574,
586 (1986)). Instead, “[tlhe non-moving party mosike a sufficient showing on each essential
element of the case for which he has the burden of prddf.(citing Celotex Corp. v. Catretd77
U.S. 317, 322 (1986)). Accordingly, the non-moving party must produce evidence, going beyond the
pleadings, to show that a reasonable gould find in favor of that partySee Shivers549 F.3d at
1343.

. ANALYSIS AND CONCLUSION

Defendant argues that it is entitled to judgimas a matter of law as to five counts in
Plaintiffs Second Amended Complaint: Count | (\&tteblower Claim), Count Il (Violation of Civil
Service Board Rules), Count Il (Unpaid WageSpunt IV (FMLA Interference), and Count V
(FMLA Retaliation). In response,&htiff argues she is entitled soommary judgment as to Count I,
Count 1ll, Count IV, Count V, Defendant's #\Mmative Defense 11 (sovereign immunity),
Defendant’s Affirmative Defense 14 (good faithfetese), and Defendant’s Affirmative Defense 15
(good faith defense). Each count and aféitive defense is addressed in turn.

1. Plaintiff's Whistleblower Claim, Count |

Florida’s public sector Whistleblower Act (“FX) generally requires Plaintiff to prove that
(1) Plaintiff provided protectethformation as such information is defined under the FWA, (2)

Plaintiff provided the information tan appropriate person, and (3) Ridi satisfied tke definition of



an employee protected under the FWBeeFla. Stat. § 112.3187(5)-(7). Ttext relevant to the first
element of the FWA reads:
The information disclosed und#his section must include:

Any violation or suspected afation of any federal, st or local law, rule, or
regulation committed by an employee or agent of an agency or independent
contractor which creates and presents a substantial and specific danger to the
public's health, safety, or welfare.

Fla. Stat. § 112.3187(5)(a) {trxcated in part). Plafiff asserts that she gvided information about a
suspected violation of law by informing the thenymraof West Palm Beach that the termination of
Ms. Rechee Huff would be a violation of tlMLA. Plaintiff also agues that providing this
information concerned “a substantial and sped#fager to the public’'s health, safety, or welfare”
because the citizens of West P&@each would be deprived of thagees administered by Ms. Huff.
Plaintiff's evidence on this pot is adequately characieed as subjective belief:

Question: Because [an employee] wasnigyio get Rechee fired, Rechee would no
longer be able to help in that processgetting federal dollargventually to the
recipients of the HOWPA program, and thatuld in effect be a danger to those
recipients?

Plaintiff: Well, 1 wouldn’t say that Rechee was respoissifor the federal dollars
coming to the City or getting to the ag@éss, but she was responsible once the money
got to those agencies that those clients reckilie services that they needed, that they
wouldn’t become homeless, that theguld receive theisupportive services.

Question: You also say that because efjtb that Rechee was part of, which was
ensuring compliance with those recipientshaf grant dollars, that she would ensure
that the services went to the people whoensuffering from the aides that could get
that sort of service, correct?

Plaintiff: Right. It was housing servicesmd other supportive services. She assured
that those persons were not homeless aatlttiey received any type of auxiliary
services that were due to them.



DE 58-1 at 27, 123. Plaintiff does nmtovide any record evidenceatithe services that Ms. Huff
administered could not be handled by another eysd in the event that Ms. Huff was terminated,
whether or not her termination wasviolation of the FMLA. In fat, Plaintiff provdes no record
evidence that the termination of Ms. Huff wouapact citizens in any way—this is an assumption
that Plaintiff subjectively believe®laintiff offers only her opiniothat the termination of Ms. Huff
would present “a danger to the pulditiealth, safety, or welfare.”

Plaintiff's subjective belief isnsufficient to resist samary judgment on this point.See
Walker v. Darby911 F.2d 1573, 1577 (11th Cir. 1990) (a mere “scintilla” of evidence is insufficient
to defeat a motion for summary judgnt). Even construing all infences in favor of Plaintiff,
Plaintiff's logic is untenable. Rintiff's position is that subjective belief is sufficient to establish that
the termination onygovernment employee presents a sutigthand specific danger to the public
health or public welfaré. After all, it could be fairly said that every government employee serves the
public welfare in some form or fashion. Furthermdhe specifics of Plaintiff's evidence contradict
her position. Plaintiff assertsat) essentially, she sought to preie firing of Ms. Huff during Ms.
Huff's FMLA leave. It stands to reason from #nadence before the Court that the public was being
served at that time, notwithstanding Ms. Huff's FMlelave. Plaintiff provides no evidence that the
public could be served during Ms. Huff's FMLA leabut could not be served subsequent to Ms.
Huff's termination. Finally, as Ms. Huff was ultimately firdgresumably the evidence concerning

any alleged disruption of services to the public weailable, as opposed to being theoretical. In

! Although the FWA must be lérally construed in favor of granting accesth®remedy, Plaintiff's evidence fails to rise

even to this low thresholdsee Irven v. Dep’t of Health & Rehab. Serv80 So. 2d 403, 405-06 (Fla. 2001).

2 The Court notes that the services provided by Ms. Huff were perhaps more closely involviae withcept of public

health and welfare than say, the services provided by maimte staff or judicial clerkdut the logic of Plaintiff's

Eosition—and its foundation in subjective belief—could be fairly said to apply to virtually any government employee.
DE 59 at 3.
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summary, Plaintiff's evidence on this pointtso attenuated to defeat Defendant’s Motion for
Summary Judgment, and the Court grabe$endant’s Motion as to Count I.

2. Plaintiff’'s Civil Service Rules Claim, Count Il

Defendant argues that Plaintiff's claim premised upon Defendant’s Civil Service Rules fails
because Plaintiff's specific position was not governed by those rules. On this point, Defendant
mischaracterizes Plaintiff's clainRlaintiff's claim is not that her pdgn, at the time of termination,
was covered by Defendant’'s Civil IS8&e Rules. Plaintiff's clan is that (i) she previouslywas
covered by the Civil Service Rdend (ii) at such time as stwas terminated from her uncovered
position, she was entitled to lbeturned to a position thatas covered by the rules. Plaintiff's
contention is premised upon the following provision:

RULE X RETURN FROM UNCLASSIFIED TO CLASSIFIED SERVICE

(a) When any employee with regular statughaClassified Servicshall be appointed
to a position in the Unclassified Service pasition in the Classiid Service shall be
considered vacated, and subject to beilfepfby the procedures which apply to filling
such positions on a regular basis. Tiegular employee so appointed to the
Unclassified position shall retain his ClassifiService title andtatus; but he shall
accrue no further Civil Service rights inetiClassified Service while serving in the
Unclassified position.

If separated from the Unclassified Seeviwithin one year hshall be given the
opportunity of returning to his former positior. separated from the Unclassified
Service subsegquent to one year and there shall be a vacancy in hisformer classified
position, he shall be given the opportunity of returning to that position. I f there shall

be no such vacancy, he shall be given the opportunity of accepting a Classified
position at the same kind of work and at a comparable level, in his former
department if practicable, with compensation at the maximum rate then prevailing
for the classification. City of West Palm Beach @iservice Rules and Regulations
(Feb. 7, 1990, revised Sep. 2008).

DE 82-4 (emphasis added). Although Defendant argjuat Plaintiff did nofollow administrative

procedures as required by the iCBervice Rules, Defendant fails to show as a matter of law that

4 Because Plaintiff's Whistleblower claim fails for theasons outlined, the Court does not address Defendant’s other
arguments on Count .
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Plaintiff would have been reqed to comply with such ruldseforeshe had been reinstated to a
covered position. Accordinglyhe Court denies Defendant’s kitsn for Summary Judgment as to
Count Il, however, the Court’s denial is without pidige in light of the parties’ poor briefing on this
subject. The Court will reconsidés ruling on Count Il in the evémbefendant is able to provide
clear legal authority and argumenattPlaintiff's Count Il is predaded independent of any factual
determination as to whether or not Plaintiff wdfered a classified pason after her unclassified
position was eliminated.

Finally, although Plaintiff has moved for summary adjudicatio@ouant I, Plaintiff devotes
a single paragraph in her reguéor summary judgment on Coult she relies upon conclusory
statements, and she fails to cite to any notedterd evidence whatsoever. Accordingly, the Court
denies Plaintiff’'s Motion for Smmary Judgment as to Count Il.

3. Plaintiff’'s Unpaid Wages Claim, Count Il

Defendant argues that Plaffis Count Ill, brought pursuanto Florida Statute section
448.01, should be dismissed because the law is \@aglienconstitutional. The statute that Count IlI

is premised upon reads:

(1) Ten hours of labor shdle a legal day's work, and when any person employed to
perform manual labor of any kind by the desgek, month or year renders 10 hours of
labor, he or she shall b@rsidered to have performedliegal day's work, unless a
written contract has been signed by the person so employed and the employer,
requiring a less or greater number of tsoof labor to be performed daily.

(2) Unless such written contract has beede, the person employed shall be entitled
to extra pay for all work performed by thejterement of his or hreemployer in excess
of 10 hours' labor daily.

Fla. Stat. § 448.01. This statute was enacted6d.18or approximately 130 years after the statute’s
enactment, the statute appears to have ret&wgudicial scrutig or interpretation.See Posely v.

Eckerd Corp. 433 F. Supp. 2d 1287, 1312-13 (S.D. Fla. 2006). Defendant cResédy v. Eckerd
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Corp.where a federal district court, after extensive analysis, held that the statute was unconstitutional
for the following reasons:
The Court is wholly at a loss as to howwbuld instruct any jury, let alone on what
standards would apply here at the summadgment stage, on what constitutes
“manual labor,” and what constitutes “extra pay,” and Plaintiffs have not suggested
any potential instructions or applicabandards that could serve to cure the
vagueness of this little, to never-applied l8ecause Fla. Stat. 8§ 448.01 is “so vague
and indefinite as really to be no rule or standard at all,” the Court cannot allow a jury to
find Eckerd liable for allegedglviolating its proscriptiongwhatever they may be).
Id. at 1313.
ThePoselydecision has receivddvorable treatmentSee Ramsey v. Custom Tree Serv., Inc.,
No. 7-CV-621, 2007 WL 2827560 (M.D. Fl&ept. 26, 2007) (agreeing wiBoselythat 448.01 is
unconstitutionally vague)stone v. Crisperd)No. 06-cv-1086, 2006 WL 2850103 at *2 (M.D. Fla.
Oct. 3, 2006) (noting that sectid48.01 is “likely unconstitutional”)see alsdQuaker Oats Co. v.
Jewell,818 So. 2d 574, 575 n.2 (Fla. Dist. Ct. App. 2008ji(g that a “strong@rgument” could be
made that 448.01 was unconstituiiyp vague). The Court has rfound any decision that disagrees
with Posely The decision is both welkasoned and persuasive. Riidi provides no legal argument
contrary toPosely instead devoting a singlenpgraph to the cohesory assertion #t (i) the statute
is not unconstitutionally vague and (ii) summary jomt should be entered in favor of Plaintiff
under the statute. Accordinglthe Court denies Plaintiff summapydgment as to Count Il and
enters summary judgment in Defendant’s favor.
4. Plaintiff's FMLA Claims, Count IV and Count V
Defendant argues that Plaint§ffFMLA claims fail because &htiff's FMLA leave was for
self-care, and undé&Zoleman v. Court of AppealBefendant is immune from suit for such claims.

132 S. Ct. 1327, 1338 (2012). Goleman the Supreme Court heldaththe Eleventh Amendment

protects states from self-care FMLA claiimg virtue of the statésovereign immunity. Id. In
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response, Plaintiff points out thaefendant is a political subdivisiaf the State of Florida—not the
State itself. Defendant cités one district court cas€otora v. Lee Counfywhere self-care FMLA
claims were dismissed against a Florida county u@dégman No. 10-cv-775, 2012 WL 2996550
(M.D. Fla. July 23, 2012). The Court disagrees with the holdingdntora

A state’s sovereign immunity under theefnth Amendment does not extend to
municipalities and local governments.g.Bd. of Trs. of Univ. of Alabama v. GarréiB1 U.S. 356,
369 (2001) (“[T]he Eleventh Amendment does mttend its immunityto units of local
government.”)Mt. Healthy City Sch. DisBd. of Educ. v. Doylel29 U.S. 274, 280 (1977)The bar
of the Eleventh Amendment to suit in federal coaxitends to States and gtaffficials in appropriate
circumstances, but does not extendaanties and similar municipal g@mrations.”). Dstrict courts
applying Colemanhave permitted self-care FMLA claims b@ brought againshunicipalities and
local governmentsSeeSmith v. Grady960 F. Supp. 2d 735, 755 (S.D. Ohio 2013) (concluding that
Colemandid not bar suit against a county governme@tgssett v. Central Ariz. Water Conservation
Dist., No. CV 12-00185, 2012 WL 3028347, at *2-*3 (D.iArJuly 24, 2012) (concluding that the
defendant did not qualify for immunity und€olemanbecause it was not an arm of the State of
Arizona).

Here, Defendant has presented no argument th&itih of West Palm Beach is equivalent to
an arm or agency of the State of Florida. Inst@sdendant devotes a singlaragraph in its Motion
in support of its conclusory contention that, as a city government, it qualifies for sovereign immunity
afforded to the State of Florida under the Elekekmendment. Although Defendant briefly returns

to this issue in its Reply, Defendant still does not mlewegal support, as it must, that it is equivalent

® There is some indication that the application of the holdir@piemanwas a last-minute argument in tBetoracase.
See Cotora2012 WL 2996550 at *3 n.2.
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to an arm or agency of the State of Florida mdbntext of Count IV and Count V. Defendant has
failed to meet its burden to establish it is entitethe affirmative defense of sovereign immunity (in
the context the FMLA claims at issue here). Mwex, Florida law and Eleventh Circuit precedent is
contrary to Defendant’s positiorSee Commercial Carrier Corp. v. Indian River Cn871 So. 2d
1010, 1015 (Fla. 1975) (“[A]s to those municipal actegtwhich fall in the dagory of proprietary
functions a municipality has the same tort liability as a private corporati@hgyez v. City of Key
West 15 F. Supp. 2d 1301, 1302-03 (S.D. Fla. 1998n[¢é Florida constitution] provides that
municipalities have independent purposes! dunctions from the State of Florida."$pe also
Tuveson v. Florida Governor’'s Council on Indian Affai®4 F.2d 730, 732 (11th Cir. 1984)
(describing the necessary elememtscal government function myssssess to be afforded Eleventh
Amendment sovereign immunity). Accordinglyafitiff's FMLA claims are not precluded under
Colemafi and Defendant’s Motion for Summary Judgmentésied as to Coui¥ and Count V.

One final matter that remainsittv respect to Count IV andadnt V is the elimination of
Plaintiff's position while she was on FMLA leav®efendant’s position is that it would have taken
this action even if Plaintiff had not been on FMLA leave; Defendant’s position is supported by record
evidence. See Krutzig v. Pulte Home Cor02 F.3d 1231, 1236 (11th C#010) (noting that an
employer may refuse to reinstate an employee for a reason unrelated to FMLA leave); DE 58-6.
Plaintiff's contention—essentially & while Plaintiff was terminatelger position was not—is is also
supported by record evidenceSee generalyDE 64. The confusion in the record as to the

circumstances surrounding the elimination of Pl#iatposition creates a dispaibf material fact as

®It necessarily follows that the Cougtants Plaintiffs Motion for Summary dgment to the extent Plaintiff seeks
summary adjudication with respect to Defendant’s Affirmative Defense 11.
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to this issu€,and thus, the Court deniPintiff's Motion for Summay Judgment on Counts IV and
V.

It is thereforeORDERED AND ADJUDGED that Defendant’s Motion for Summary
Judgment [DE 58] is granted as to Countnd&Count Ill. Defendant’s Motion for Summary
Judgment is denied in all otheespects. Plaintiff's Motiorior Summary Judgment [DE 63] is
granted as to Defendant’s Affirmative Defense 1Rlaintiff's Motion for Summary Judgment is
denied in all other respects.

DONE and ORDERED in Chambers, Fort Pierce, Flagicthis 10th day of August, 2015.

Aol & Ol ubory

ROBIN L. ROSENBERG'
UNITED STATES DISTRICT JU E

Copies furnished to: Counsel of Record

" For the same reasons, the Court denies Plaintiff§ididfor Summary Judgment to the extent it seeks summary
adjudication on Defendant’s Affirmativeefense 14 and Affirmative Defense 15.

11



