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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.9:14-CV-81302ROSENBERG/BRANNON
SUMMERLIN ASSET MANAGEMENT V TRUST,
Plaintiff,
V.

JAMES JACKSON, JR. and THERESA ANITA
BUTTS JACKSON

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT

THIS MATTER is before the Court oRlaintiff's Motion for PartialSummary Judgment
[DE 36] (“the Motion”). The Motionhasbeen fully briefed by both sideEhe Court has reviewed
the documents in the case file and is othenfullg advised in the premises.

Plaintiff holdsthe promissory note and mortgage for Defendants’ loan on real property
located in Lake Worth, Flata. Plaintiff filed the instant action bringing claims of foreclosure
(Count 1), breach of promissory note (Count IlI), and reformation of the mor{gament Il1).
Plaintiff has moved for partial summary judgment on Counts | and Ila&exthe Court finds that
Defendants’ affirmative defenses lack merit, and Plaintiff is otherwise entdlesummary
judgmentwith respect to Count Plaintiff's Motion is granteés to that couniThe Court cannot
discern what relief Plaintiff is requesting as to Coulytand the Motion is consequently denied

with respect to that count.
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l. BACKGROUND

A. Initial Mortgage

On or about February 27, 2007, Defendants executededivéred a Note in the principal
amount of $200,000.00 (“the Note”) and a Mortgage (“the Mortgage,” and, together with the Note,
“the Loan Documents”) securing payment of the Note to Mortgage &hectRegistration
Systems, Inc. ("MERS”), acting solely as a nominee for the lender, Pe&ieice Home Loan,
Inc. SeeDE 36 Ex. 1 atl-5 (Note), 6-25(Mortgage). The Mortgage was recorded on March 12,
2007, in Official Records Book 21502, at Page 1741, of the Public Records of Palm Beach County,
Florida. ld. at 6. The Mortgage was for real property located at 3816 Patio Court, Lake Worth,
Florida 33461Id. at 1;see also idat 25 (legal description of the property).

B. Assignments

The Mortgage was aggied a number of time®©n May 4, 2010, MERS assigned the
Mortgage to JPMorgan Chase Bank, National Association (“Chase”). DE 36 Ekhe2.
assignment to Chase was recordedJune 1, 2014d. On May 24, 2013, Chase assigned the
Mortgage to Bayview Loan Servicing, LLC (“Bayview”). DE 36 Ex. 3. The assegrinto
Bayview was recorded on June 3, 2018. On December 10, 2013, Bayview assigned the
Mortgage to Summerlin Asset Management V Trust, U.S. Bank Trust Nationatiassn, as
Trustee. DE 36 Ex. 4. The assignmeiats recorded on March 19, 2014. On July 16, 2014,
Summerlin Asset Management V Trust, U.S. Bank Trust National Associationfuated
assigned the Mortgage to Plaintiff, Summerlin Asset Management V Trustn(ifflaor

“Summerlin”).DE 36 Ex. 5. The assignment ttaatiff was recorded on August 13, 201d..



C. Defendants’ Default

On September 11, 201#laintiff sent a Demand Letter— Notice of Default’ to
Defendants, informing them that the Note and Mortgage went into default on Janaty, due
to Defendants’ failure to make payments as required by the Note. DE 36 Ex.Bef¢ridants’
indebtedness is supported by the “Affidavit of Indebtedness in Support of Entry of SuRinery
Judgment of Foreclosure,” DE 36 EXx. 7, signed by JoAnne Abbatecola, the Supervisor of the
Foreclosure and Bankruptcy Unit in the Specialty Loan Servicing Depattat FCI Lender
Services, Inc. (“FCI”), Plaintiffsloan servicer for Defendants’ loald. | 1. Ms. Abbatecola
swears that Defendants defaulted on their loan in January of 2010 and have sihde fad&e
any payments on the loatd. § 7. Accordingly, Defendants are indebtedMaintiff in the
principd amount of $195,592.33d. § 8. Ms. Abbatecola confirms thBlaintiff owns and holds
the original Note and Mortgagkl. 1 9.

Il. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if “the movant shows that there is no genpinie @is
to any material fact and the movant is entitled to judgment as a matter oFeav.R. Civ. P.
56(a).The existence of a factual dispute is not by itself sufficient grounds to defeation for
summary judgment; rather, “the requirementhist there be ngenuineissue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 2448 (1986).A dispute is genuine if “a
reasonable trier of fact could return judgment for the-mowing party.”Miccosukee Tribe of
Indians of Fla. vlUnited States516 F.3d 1235, 1243 (11th Cir. 2008) (citdugderson477 U.S.
at 247-48).A fact is material if “it would affect the outcome of thgit under the governing law.”
Id. (citing Anderson477 U.S. at 247-48).

In deciding a summary judgmentotion, the Court views the facts in the light most



favorable to the nomoving party and draws all reasonable inferences in that party’s favor.
SeeDavis v. Williams451 F.3d 759, 763 (11th Cir. 2006he Court doesot weigh conflicting
evidence.See Skop v. City of Atlanta485 F.3d 1130, 1140 (11th Cir. 2007@hus, upon
discovering a genuine dispute of material fact, therOmust deny summary judgmeBee id.

The moving party bears the initial burden of showing the absence of a genuine dfsput
material factSee Shiver v. Chertp849 F.3d 1342, 1343 (11th Cir. 200@nce the moving party
satisfies this burden, “the nonmoving party ‘must do more than simply show that tkerads
metaphysical doubt as to the material factRay v. Kjuifax Info. Servs., LLG327F. App’'x 819,

825 (11th Cir. 2009) (quotinlatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cot{5 U.S.
574, 586 (198f. Instead, “[tlhe nofmoving party must make a sufficient showing on each
essential element of the case for ethhe has the burden of proofd. (citing Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingly, the fimaving party must produce evidence,
going beyond the pleadings, to show that a reasonable jury could find in favor dcdirtiyaSpe
Shiver 549 F.3d at 1343.

1. DISCUSSION

Plaintiff has sought summary judgment on its foreclosure (Count I) and edform
(Count 1) claims only. With respect ©@ount | and for the reasons discussed below, the Court
finds that Plaintiff has met its burden and is entitled to summary judgmentfavatson that
count.Because the Court cannot discern what relief Plaintiff is requesting wtacte® Count
lll, summaryjudgment as to that count is denied.

A. Foreclosure (Count I)

Plaintiff's possession of the original note, indorsed in blank, is sufficient under Forida’

Uniform Commercial Code to establish thas the lawful holder of the note, entitled to enforce its



terms.See, e.gRiggs v. Aurora Loan Servs., LL86 So. 3d 932, 933 (Fla. Dist. Ct. App. 2010).
The notes a negotiable instrument subject to the provisions of Chapter 673, Florida SBégtes.
Fla. Stat. 8§ 673.1041. An indorsement requiresigmature in this regard, the hangrinted
signature of Dana Lantry, the assistant vice president of the original |Bed@te’s Choice Home
Loan, Inc., sufficesSeeFla. Stat88 673.2041(1)673.4011(2); 673.4021; DE 36 Ex. 1 affhe
indorsement in this case was not a “special indorsement,” because it didembif[§y] a person to
whom” it made the note payablela. Stat.8 673.2051(1). Rather, it was a “blank indorsement”
payable to the bearer, allowing the note to be negotiated by transfer of possessiddeaitiae
Stat. 8 673.2015(2); DE 36 Ex. 1 at5l Although Plaintiff has set forth a valid chain of
assignments, the negotiation of thiank-indorsechote by transfer of possessiatbne makes
Plaintiff the “holder” of the note entitled to enforce 8eeFla. Stat.88 673.2011, 673.3011.
Plaintiff attached the Loan Documents to its original Compl&eeDE 1 Ex. 2. Thus, Plaintiff
had standing to foreclose at the time the Complaint wed. lee McLean v. JP Morgan Chase
Bank Nat'l Ass’n 79 So. 3d 170, 173 (Fla. Dist. Ct. App. 2012).

There is no issue of authentication. Defendants have not atttatetthe note at issue was
notthe one executed in the underlying mortgage transaction. With respect to the atilodrikie
indorsement, the note was salfthenticating:Commercial papers and signatures thereon and
docunents relating to them [are safithenticating], to the extent provided in the Uniform
Commercial Code.Fla. Stat. 8 9®02(8).Under the Uniform Commercial Cod#]n an action
with respect to an instrument, the authenticity of, and authority to make, igaakuge on the
instrument is admitted unless specifically denied in the pleadifga.” Stat. 8§ 673.3081(1).

Nothing in the pleadings placed the authenticitthefsignatures to tHeoan Documents assue.



Plaintiff is entitled to foreclosure under the terms of the Mortgage. In parag@® the
Mortgage states, in bold font:

22. Acceleration; Remedied.ender shal give notice to Borrower prior to
acceleration following Borrowes’breach ofany covenant oragreement irthis
Security Instrument (but nofprior to accelerationunder Section 18 unless
Applicable Law providesotherwise). Thenotice shallspecify: @) the default; (b)
the actiorrequired to cure the default; (c) a datet less thaB0 days fronthe date
the notice is given to Borrower, by which the defamlistbe curedand(d) that
failureto cure the defaultin or before the date specified i thotice may resuin
accelerationof the sums secured by this Securibstrument, foreclosurdy
judicial proceedingand sale of the Propertythe notice shall further inform
Borrowerof the right to reinstate aftercceleration and the right to asserthe
foreclosure proceedinthe nonexistence of a default or any otheefense of
Borrowerto acceleration and foreclosuhethe defaultis not cured on or before the
date specified in the notice, Lendgiits optiormayrequire immediate paymeint
full of all sumssecured byhis SecurityInstrument withoufurther demandnd
may foreclose this Securitynstrument by judicialproceeding. Lender shall be
entitledto collect all expenses incurréd pursuingthe remediegprovidedin this
Section 22, ncluding, but not limitedto, reasonablattorneys’fees and costs of
title evidence.

DE 36 Ex. 1 at 19For the Court to grant summary judgment in favor of Summerlin on the
foreclosure claim, then, the Court must determine: (1) Defendants default&dm@jerlin gave
Defendants proper and timely notice of the default under the terms of the mordy&efedants
failed to cure the default, which resulted in a proper acceleration of the Mortgp§ammerlin’s
interest in the Loan Documents is the sigrenterest and ) none of Defendants’ affirmative
defenses operate to bar such a judgment.

Although Defendants deny that they defaulted on the Mortgage in Arawer,
Summerlinhas set forth evidence that they did, in fact, default on the Mort§agBE 36 Ex. 7
7 (affidavit of JoAnne Abbatecola). Defendants have not presented any evidenceoatritue/.c
Summerlin has also provided the @owith aproper and timelyoticeof the default that was sent
to DefendantsSeeDE 36 Ex. 6. The “Demand LettefNotice of Default” was sent to Defendants

on September 11, 2014he Notice of Default” or “Notice”) As required by the terms of the



Mortgage, it identifies the defaults ¢imding the January 1, 2010 npayment); the action
required to cure the defaults (payment of $91,935.36); a date, no less than 30 days fraen the da
the Notice waggiven, by which the default must be cufedthin 35 days of the date of the letter)
andthat failure to cure the default on or before the date specified iNdliee may result in
acceleration of the sums secured by this Security Instrument, foreclgspudidial proceeding
and sale of the PropertpE 36 Ex. 6 at 22. The Notice also expins that Defendants “have the
right to reinstate the Loan after acceleration” and “the right to assaryiforeclosure proceeding
the nonexistence of a default or any other defense . ld. &t 2. Thus, the Notice sent complies
with the requiremestof the MortgageDefendants have not argued that Plaintiff's interest in the
Loan Documents is inferior to theirs, or that of any other individual or entity.

Thus, Plaintiff has satisfied the terms of the Mortgage and will be entitled to symmar
judgmert on Count | if none of Defendants’ affirmative defenses apply, an issue disousséal
Part 111.B. Plaintiff is also entitled, under the terms of the Mortgate,cbllect all expenses
incurred in pursuing the remedies provided in this Section 2fyding, but not limited to,
reasonable attorneys’ fees and costs of title evidebde.36 Ex. 1 at 19.

B. Defendants’ Affirmative Defenses

Defendants raise nine affirmative defenses, all of which pertain, for psrpbsthis
Motion, to Count | of Plaintiff's Amended Complaint. For the reasons discussed below, none of
these affirmative defenses will operate to preclude an entry of judgmentintiffafavor on
Count |I.

i. First Affirmative Defense
Defendants’ first affirmative defense invokes the protections of Fl@tdtute section

559.715,a provision of the Florida Consumer Collection Practices Act (“FCCRAIEh states



that the assignee of a debt “must give the debtor written notice of such assigisrsoon as
practical after the assignment is made, but at least 30 days before any actitbectahe debt.”
Defendants argue that “[a]fter each of the alleged assignments, the reqiicedvas not given to
the defendants,” and thettmmaryudgment should be deniéar that reason. DE 24 atRlaintiff
argues that compliance with Florida Statute section 559.715 is not a condition pregddent t
commencement of a mortgage foreclosure action. DE 36 at 8.

The Court agrees with Plaintiff. Defendants have not cited, and the Court hasadée
to find, any case law that supports Defendants’ position. Federal distrits toblorida have held
that“the purpose and intent of the FCCPA, like ffeeleral Fair Debt Collection Practices Act
(“FDCPA")], is to eliminate abusive and harassing tactics in the collection of debts. It is not mean
to preclude a creditor or someone otherwise holding a secured interest from invokipgdegss
to foreclos€. Trent v. Mortgage Elec. Registration Syac., 618 F. Supp. 2d 1356, 1361 (M.D.
Fla. 2007)aff'd, 288 F. Appx 571 (11th Cir.2008) Florida state courts have agreed, and state
court decisions on this exact issue hageeed withPlaintiff's position. See, e.g.Am. Home
Mortg. Servicing, Incv. Zapicq No. 11:CA-16648,2014 WL 5700879 (FlaCir. Ct. July 30,
2014);U.S. Bank, Nat'l Ass’'n v. LordNo.12-7707€1-07,2014 WL 367468(Fla. Cir. Ct. July
10, 2014).Accordingly, failure to comply with Florida Statute section 559.715 will not bar
Plaintiff’'s mortgage foreclosure causes of action.

il Second Affirmative Defense

In their second affirmative defense, Defendants argue that Plaintiffdtadleged any
facts indicating it received the underlying notepogpertransfer DE 24 at 2. Defendants contend
that Plaintiff has not complied with a number of statutory conustiwith respect to the note’s

transfer. See id.(citing Fla. Stat. § 673.2031Rlaintiff argues that none of the conditions



mentioned by Defendants are required by the statute, and that in any casew§l|testablished
in Florida that possession of an original promissory note, endorsed in blank, is sufficient to
establish one is the lawful holder of a note and entitled to enforce the same.” D& 36 a

Again, the Court agrees with PlaintiffChe original adjustable rate note signed by
Defendants isredorsed in blankhe last page contains a signature of the original lender’s assistant
vice president, along with the language “pay to the order of” without an ird®rseme written
SeeDE 36 Ex. 1 at 45; Fla. Stat. 8 673.20%1)(2) & cmt. 2 “Whenindorsed in blank, an
instrument becomes payable to bearer and may be negotiated by transfeesgipnsdone until
specially indorsed Fla. Stat. § 673.2051(23ee also Riggs v. Aurora Loan Servs., LB&So. 3d
932 (Fla. Dist. Ct. App. 2010). Defendants have come forth with no evidence tiregttbeent
was later speciallyendorsed- Accordingly, Defendants’ second affirmative defense will not
preclude summary judgment.

iii . Third Affirmative Defense

Defendants’ third affirmative defense states that the action is barred by tie siat
limitations contained in Florida Statute section 95.11(2)(bjch states that actions to foreclose a
mortgage must be commenced within five years. DE 24 &ePendants concede that the
Complaint, which was filed on October 23, 2014, is premised upon a default that occurred on
January 1, 200 DE 40 at 5see alsdE 169 13.Defendants argue that the statute of limitations
has expiredbecausewo suitswere previously broughtto foreclose on the property after a
September 1, 2009 default: “[c]Jonsequently, as the instant action was filed October 24j@014 |
the filing occurred more than five years from the sworn date of default antbtlkee35.11(2)(c)
precludes the filing of this action.” DE 40 atl¥efendants cit®eutsche Bank Trust Co. Americas

v. BeauvaisNo. 3D14575, 2014 WL 7156961, atl*(Fla. Dist. Ct. App. Dec. 17, 2014)n

! The Court notes that Defendants did not respond to this argument in tsearRe, effectively conceding the point.

9



support of this propositiorRlaintiff argues that the action waidefl within five years of the
relevant defalt and should not be precludeciting cases such d&vergrene Partners, Inc. v.
Citibank, N.A,. 143 So. 3d 954 (Fla. Dist. Ct. App. 2014).

As both parties recognize, a split exists on this issue in the FladésSee Beauvajs
2014 WL 7156961, at *10 (certifying conflict witBvergreng. An “overwhelming amount of
authority” supports Plaintiff's position, however, wiBeauvaisessentially the lone exception
supporting Defendants’ argumentLNB-017-13, LLC v. HSBC Bank US$SA No.
1:14-CV-24800UU, 2015 WL 1546150, at *4 (S.D. Fla. Apr. 7, 201%9e alsdBeauvais 2014
WL 7156961, at *9 (collecting cases). After a careful review of the case law,dtrs fihds, as
the vast majority of state and federal ceumtFlorida have found, that a mortgagee’s prior exercise
of its right to accelerate all payments and bring a foreclosure actionotvblegin the limitations
period as to the entire mortgage, just because the prior foreclosure actiovolwaisrily
dismissed without prejudic&ee Evergrene43 So. 3d at 956.

Iv. Fourth Affirmative Defense

Defendants’ fourth affirmative defense alleges that the Note is a “legdlrantl cannot
be enforced,” because interest rate changes must be based upon “objective critenaNae's
interestratechanges are based on thesignth LIBOR average. DE 24 at 3; DE 36 EX.IBOR,
Defendants contend, “is not an objective benchmark” because the LIBOR rate “has been
manipulated by the banks, both domestic and foreign.” DE 24 at 3. As Plaintiff noteadBxatf
cites no case law in support of the proposition that objective criteria must be usedhtersst
rates.Nor has the Court been able to find any. Defendants’ fourth affirmativesgedall not bar

summaryudgment in Plaitiff's favor on Count I.

10



V. Fifth and Seventh Affirmative Defenses

Defendants’ fifth and seventh affirmative defenses allege that certain assigntait
the chain are “nullities,” based on Defendants’ belief tba individuals who signed the
assignments were either unauthorized to do so or were not present when tireeagsigas made.
SeeDE 24 at 3. However, as the Court has explained at length above, Plaintiffqesstee
original Note endorsed in blank. That is the basis for its standing to foreclose, notbchata of
assignments. Accordingly, these defenses will not precludentig of summary judgment in
Plairtiff's favor on Count I.

Vi. Sixth Affirmative Defense

Defendants’ sixth affirmative defense states, in its entirety, that “[t]hetifflaes failed to
provide the defendants with a Notice under Paragraph 22 of thgdderthat complies with that
section.”DE 24 at 3. The Court hassdussed the ways in v theNotice sent by Defendants
complies with that paragraph above. As for Defendants’ contentions that they mewsrde¢he
Notice,see generallDE 45 (affidawt of Theresa Anita Butts Jackson), DE 46 (affidavit of James
Jackson, Jr.), paragraph 15 of the Mortgage states that “[a]Jny notice to Borrowen@tton
with this Security Instrument shall be deemed to have been given to Borrowemahed by first
class mail or when actually delivered to Borrower’s notice address if serftdryno¢ans.” DE 36
Ex. 1 at 16The “Demand Letter Notice of Default” sent to Defendants and dated September 11,
2014, states that it was sent via first class mail and certified DiaiB6 Ex. 6.

Moreover, Plaintiff has provided the sworn affidavit of Shannon Derosby, the Vice
President of Operations of Summerlin Asset Management, LLC, and the Adnoniatrd agent
for Plaintiff, who avers (1) that a Notice of Default waslethto Defendants on September 11,

2014, via first-class, certified mail, and (2) that on September 17, 2014, Plaintiff received an

11



executed certified mail Return Receipt showing that the Notice of Default @la®rdd to
Defendants on September 15, 205¢eDE 44 Ex. 1 Y #8. Ms. Derosby’'s statements are
supported by the attachment of a sales receipt for acfass mail letter, sent by certified mail,

return receipt requestedddressed to Defendant James Jackson, Jr. (“Mr. Jackson”) at the address
of the subject property and dated September 11, 2014. DE 44 Ex. 1 at 9. Also attached is a return
receipt with Mr. Jackson’s initials, dated September 15, 2014. DE 44 Ex. 1 at 10. Although Mr.
Jackson claims he did not sign the green c@dDE 46, thidact is irrelevant under the terms of

the Mortgage. There is ample evidence that the Notice of Default was sesfetodBnts on
September 11, 20Ma first class mail as the Mortgage required.

Finally, in their Amended Respondd)efendantspresent a ne take on their sixth
affirmative defense, arguinthat the letter dated September 11, 2014, does not constitute an
acceleration letter because the debt was never “decelerated.” DE 48 at 8. Howevest theeand
foreclosure action (prior to the present action) was voluntarily dismissedutjrejudiceDE 40
Ex. 3 at 48, and “voluntary dismissal of a foreclosure action means the payment oweden a not
and mortgage is not accelergte@omero v. SunTrust Mortgage, Int5 F. Supp. 3d 1279, 1283
(S.D.Fla. 2014) See alsdrodriguez v. Bank of Am., N,A9 F. Supp. 3d 1154, 1158 (S.D. Fla.
2014). Accordingly, Defendants’ sixth affirmative defense will not precludety ef summary
judgment in Plaintiff's favor on Count I.

Vii. Eighth and Ninth Affir mative Defenses

Defendants’ eighth and ninth affirmative defenses relate to Plasnsiféinding, an issue

which has been discussed at length abBiaantiff possesses the original Note endorsed in blank,

and as such, it has standing to bring #wation.

2The Court notes that Defendants’ Amended Response, which was féed awonth after Plaintiffs Reply and
without leave of Caort, congitutes an impermissible sueply. Nonetheless, in an abundance of caution the Court
considers the arguments made therein.
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In conclusion Plaintiff has met its burden to show that there is no genuine dispute with
respect to material facts alleged in support of Count I, and as the Court éasimkd that
Defendants’ affirmative defenses will not preclude entry of summaryradgin Plaintiff's favor
on this count. ThyPlaintiff is entitled to summary judgment on Count 1.

C. Reformation (Count I11)

In Count Ill, Plaintiff requests reformation of the legal description of the Rxojpetuded
in the Mortgage to correct a scrivener’s erRiaintiff requests that the portion of the description
stating “The North 53.93 feet” be changed to “The North 59.93 feet.” DE 16 11 30-31vétpwe
the legal description of Property included in the Mortgage reads “Thé B8r93 feet.” DE 36
Ex. 1 at 25. Plaintiff addresses Count Ill in cursory fashion only in its Motion, areh@seits do
not address it all in tlre Response. Thus, the Court cannot discern what relief Plaintiff is
requesting and summary judgment as to Count Il is dehied.

V. CONCLUSION AND RULING

For the foregoing reasonBJaintiff's Motion for Partial Summary Judgment [DE 36] is
GRANTED IN PART AND DENIED IN PART . Plaintiff's Motion is granted with respect to
Count | and denied with respect to Count IIl.

DONE AND ORDERED in Chambers in Fort Pierce, Florida, tBisd day of July2015.

%0 k}i%b#«@%

Copies furnished to: ROBIN L. ROSENBERG
Counsel of record UNITED STATES DISTRICT JUDGE

% The Court notes that Plaintiff may always raise the issue at trial. Ftiespmay also stipulate to reformation and
present that stipulation to the Court fisrconsideration if they wish.
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