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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:15CV-80102ROSENBERG/REID
JOEL BARCELONA,
Plaintiff,
V.
JULIE L. JONES, et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

This matteiis before the CoudnDefendants Raymond Herr, MD, Julie L. Jones, and D.L.
Stine’s (collectively, the “Defendants”) Motion for Summary Judgment ‘(hetion”).* The
Motion is fully briefed and ripe fareview.

Plaintiff JoelBarcelona brought thisro secase pursuant #2 U.S.C. § 1983 after he was
denied a hearing aid by prison officials in 205€eAm. Compl., DE 36. Plaintiff's Amended
Complaint alleges that the Defendants violated Plaintiff itiigsmendment right to be free from
cruel and unusual punishment through Defendants’ deliberate indifference to his swtbcal
need for a hearing aiGee id.

In considering this Motion, the Court has reviewed the following briefing: Defendited
a Statement of Facts in support of their Motion (“SOF”). DE 146. Plaintiff responddub to t

Motion. PIl. Resp., DE 153. With his Response, Plaintiff also filed exhibits, includimgedial

! This case wa previously referred to Magistrate Judge Reid for a Report and Recontimerataall dispositive
matters.SeeDE 2; DE 102. The Court vacates that referral for the limited purposensidering the Motion for
Summary Judgment, consistent with the Coudiglogue with the parties at the Calendzll held before the
undersigned on August 14, 20EeeDE 149.
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records, grievances, and relevant Department of CorrectionsegolbeeDE 1531, 1532.
However, Plaintiff did not respond to Defendants’ SOF, in violation of Federal Rule d¢f Civi
Procedure 56(c) and Local Rule 56.1, despite being apprised of Rule 56’s requirements in Judge
Reid’s Order Instructing Pro Se Plaintiff Respond, which quoted the language of Rule 56(e).
DE 115. Defendants filed a Reply in support of their MoteeeReply, DE 154.

In light of Plaintiff's pro sestatusand failure to file a responsive SOF, the Court has
carefully reviewed all of thattachments to Plaintiff's Response at DE ,Jja@suant to Federal
Rule of Civil Procedure 56(eThe Court has also reviewed Plaintiff's filings that were submitted
in briefing the first Motion for Summary Judgment in this case, because fRiRgsporse to
the instant Motion references the documents he submitted with his prior Reéfeest. Resp.,

DE 153; see alsdPl. 1st Resp., DE 120. Almost all of Plaintiff's filed evidence has also been
submitted by Defendants and is cited to in Defend&@®~.SeeDE 112; Def. SOF, DE 14@he
parties’ understanding of the factsddhe relevant medical records are substantially consistent, as
evidenced by theiproduction during the course of briefing two summary judgment motiofs,

the same recordg heexception is Plaintiff's sworn affidavivhich wasfiled in response to the
first summary judgment motioat DE 120and Plaintiff’'s deposition testimon$eeDE 120, DE

24; Pl. Dep., DE 1441.. While Plaintiff's arguments in his responses are not evidéneaworn
affidavit and hisdeposition testimony ar&ee Sears v. Rober822 F.3d 1199, 1206 (11th Cir.
2019) (finding a plaintiff’s sworn affidavit “should have been treated asresyi by the district

court”).

2 This is the second Motion for Summary Judgment briefed in this casefirfhMotion resulted in a Report and

Recommendations issued by Magistrate Judge Reid, which was ultimatelied to allow for additional discovery

and rebriefing othe motion forsummary judgmentSeeMot., DE 114; Report, DE 125; Order Vacating, DE 131;
Order allowing discovery and rebriefing, DE 133.



Finally, the Court held a pretrial Gadar Call with defense counsel and Plaintiff
Barcelona physically preseimtthe courtroom on August 14, 2019. DE 149.

l. FACTS

Plaintiff has been in the custody of the Florida Department of Correction©CFsince
March 21, 2005. Def. SOF., DE 146 Rlaintiff suffers fromasymmetricahearing loss, and he
brought this case against various prison officials after he was denied a feednn@014. See
Am. Compl., DE 35;see also6/6/14 Letter, DE112-1, 11 (identifying Plaintiff's hearing
impairment).

On June 6, 2014, Plaintiff was seen by Dr. Arthur G. Zinaman, an audiolathishis
doctorate in audiology angho has been in practice since 1988. Def. SOF, DE 146§e3also
6/6/14 ReportDE 112-1, 11; Zinaman Dep., DE 139, 24. Dr. Zinaman reported that Plaintiff had
“profound” hearing loss in the right ear and “mild” hearing loss in the leftSea6/6/14 Report
DE 1124, 11. Based on this diagnosis, Dr. Zinaman reported that “[a]mplification tis no
specifically recommended on the right side due to the severity of the hearingdgssca word
discrimination exhibited. However, the left ear is a candidate for a headihg immprove overall
hearing due to the lack of such in the right elt.,’see alsaDef. SOF, DE 1461 3.Accordingly,
“[u]lpon medical clearance and (South Bay Correctional) facility authasizadi hearing aid for
the left ear would be beneficialld.; see alsdef. SOF § 3Dr. Zinaman also recommended an
MRI to better understand the source of Plaintiff's right ear hearing &&ss.id.The MRI was
completed at Lakeside Medical Center, and the reviewing physician conchateithe results
were “unremarkable.” MRI Report, DEL2-1, 22.

Plaintiff in his affidavitswears thatDr. J. Heller ordered that Plaintiff transport [sic] to

LakesideM.C. to get a mold for a hearing aid by Dr. Zinaman. The hearing aid wasdfdele



Aff., DE 120, 24. Plaintiff repeatsn his November grievancthat an unnamed doctor at Palm
West Hogpital ordered a hearing aid mold to be made for Plaintiff thatl he was transported
outside of the prison fahe sameNov. Grievance, DE122, 7 (“On July 11, 2014, | was taken
to Palm West Hospital to get an MRI. The doctor there ordered that | be schiedgkt a mold
for a ‘hearing aid.’On August 5, 2014, | was taken to Lakeside Hospital to get a mold for a hearing
aid.”). See alsdPl. Dep, DE 1441, 9, 11.Defendants do not address whetRéaintiff was
transportedor a hearing aid mold, and none of the submitted medical records from either party
supports Plaintiff's assertion that a mold was ordese@Def. SOF, DE 146; DE 153; DE 112.

On August 12, 2014, Dr. Zinaman issued a second repee8/12/14 Report, DA 12-1,
26. The Report states that a “mild gain device for the left ear may be beneficialshsiticlined
by patient. Alternatively, a power instrument for the right esay provide speech and
environmental awareness with possible transcranial effect. Mr. Barcel@weisable to this
plan.”1d.; see alsdef. SOF., DE 146 { 5. At his deposition, Plaindiifi not recall being offered
a device for his left ear. Pl. DeRE 144, 11 (“Q: Did [Dr. Zinaman] offer you a device for your
left ear? A: No. Q: Was there any discussion regarding your left ear? A:No.”

On August 18, 2014, there is a notation in Plaintiff's Chronological Record of Heatth Car
(the “Health Record, by Dr. J. Helle(South Bay’s Medical Director), which appears to indicate
“Await [illegible] statusof hearing aid approval.” 8/18/14 Health Record NDig,112-1, 25 By
August 22, 2014, the Health Record indicates that “Audiology referral defgritgi [Utilization
Management]. Due to adequate hearing in one ear, not a candidate for hearilt Siele’ also

Def. SOFE DE 146  6The same was indicated in October 2(84e10/2/14 Health Record Note,

3In addition, in his unsworn responsB&intiff contests whether he was seen a second time by Dr. Zinamahisaft
MRI was ®mpleted. See Pl. Resp., DE 15358¢e alsinaman Dep., DE 139, 27. Plaintiff further denies that he
ever declined the left ear gain device suggested by Dr. Zinaman. See PIDEe$p4, 9.
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DE 1121, 29 (UM denied based on [Health Seres Bulletin] 15.03.27. Must have bilateral
hearing loss}.

Health Services Bulletin No. 15.03.27 was issued on April 9, 2014 for the purpose of
establishing “uniform procedures for the provision of auditory care to inmatesetiBulDE112-
3, 1:3. The Bulletin specifies that “A recipient [of a hearing aid] who hasikateral(one ear)
hearing loss is not eligible for services. Exceptions to this policy may beedran a casky-case
basis as recommended by an otolaryngologist or otologist, with approval eftbeal medical
director.”Id. See als®ef. SOF, DE 146 { 8.

On August 22, 2014, “Dr. Herr, the Chief Medical Officer for Correction Healthcare
Companies in Utilization Management, reviewed the request for headrajoaig with the Jum
2, 2014 audiometry results.” Def. SOF, DE 146 { 6. According to Dr. Herr, “[b]Jased on the
audiometry results and the adequacy of the hearing level in Mr. Barcelonaarlefte did not
meet the medical criteria guidelines for bilateral hearing loseruprtkalth Services Bulletin]
15.03.27(G)(2)(afb) and therefore Mr. Barcelona was not a candidate for a hearing aid.
Additionally, based upon the audiometry results for the right ear, and the profoumd)hess; it
was not medically probable that a power instrument device for the right ear eveldedmedied
Mr. Barcelona’s condition. Based on the foregoing, | deferred further audiology ctinsudtad
did not authorize a hearing aid for Mr. Barcelona at that time.” Herr AH.1#61  15;see also
Def. SOFY 1114.

Plaintiff formally grievedthis determination on September 24, 2014; October 21, 2014;
November 16, 2014; and December 8, 2014.10E2-2.In his September grievance, Plaintiff
claims that his “condition could have easily been treated with a hearing ashridnaid was

ordered by not one but two separate doctdid.’at 1-2. In response to Plaintiff's September



grievance, Dr. Heller and Warden Stine signed a response stRiogrds indicate you only have
hearing loss in your rigtdar, per policies and procedures, in order to be eligible for services, the
recipient must have a bilateral (both ears) hearing loss. A referral wastsalmi denied because
you do not meet this criteriald. at 3. Plaintiff's Octobey November, andDecember grievances
repeated the arguments he raised in his September grieBaeddat4-6, 7-8, 1312.In response
to the Novembegrievance Dr. Heller and a different arden signed a response stating:

Records indicate you were seen by audiologist on 8/12/14 and it was determined

your hearing loss in the right egsic] A referral request for hearing aid was ordered

on 8/19/14. The referral was submitted to the Utilization Department for aatecisi

and the consult was deferred by utilization management. Per Florida Department of

Corrections Guidelines a recipient for hearing aids must have a bildtettalears)

hearing loss. A person who has unilateral (one ear) hearing losseligible for

services. Based on the above information, your grievance is denied.
Id. at9.

Plaintiff then initiated this § 1983 action in January of 2015. Compl., DE 1.

In November 2018yhile this action was still pending, Plaintiff was fitted for a hearing aid
for his left ear by Ariana Wascher, a licensed hearingsgi€elcialist Def. SOF, DE 146 %2, 46.
Although his hearing in both ears had remained stable in the intervening lyeatsalth Services
Guidelines had changed as of November 1, 2018, so that Plaintiff qualified for a leftraag hea
aid.See idf[ 4#51. See als&Wascher Dep., DE 139, 8 (characterizing both ears’ hearing loss as
“stable” between 2014 and 2018 tests in spite of “very slight” or “slight” clsaingiae left ear).
ContraPl. Dep., DE 144, 14 (“Q: Was your hearing different in 2018 when you saw Dr. Arian?
A: Yes, it's different. . . . | had a hard time hearing about it. Q: It had gottere woes the last

four years? A: Yes, yes, That’'s why | said it's almost damageéd,@ols it worse than it was in

2016 when you were transferred? A: Yes.”).



In her deposition, Ms. Wascher stated that Plaintiff's hearing in the lefipesved with
the hearing aidSee idat 14 (“[U]pon fitting it and testing it and programming it | determined that
it was a good fit for his ear and that he was hearing speech crisp and claag heter.”).
However, @en with his hearing aid, Plaintiff states tlaat of August of 201%e “cannot hear
T.V., loud speaker, mail calls, meal calls[ifir somebody is calling behind me where the voice
came from.” Pl. Resp., DE 153, 13. He states that the left ear hearing aitly‘ierdace to face,
close and quite [sic] roomid.

Il SUMMARY JUDGMENT STANDARD

Under Rule 56, the summary judgment movant must demonstrate that “there msiime ge
issue of material fact and that the moving party is entitled to summary judgmemhaiser of
law.” Fed. R. Civ. P. 56(c). The moving party bears the initial burden of demonstratingeheeabs
of a genuine disga of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (198@ummary
judgment is proper “if the pleadings, depositions, answenrstéorogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine &sto any material fact
and that the moving party is entitledjudgment as a matter of lawsrayson v. Warden, Comm’r,
Ala. Dep’t of Corr, 869 F.3d 1204, 1220 (11th Cir. 2017) (quoting Celotex, 477a132).The
existence of a factual disputenst by itself sufficient grounds to defeat a motion for summary
judgment; rather, “the requirement is that there be no genuine issue oihfateri Anderson v.
Liberty Lobby, InG.477 U.S. 242, 2448 (1986). A dispute is genuine if “a reasonahbie of
fact could return judgment for the nomoving party.” Miccosukee Tribe of Indians of Fla. v.
United States516 F.3d 1235, 1243 (11th Cir. 2008) (citihgderson 477 U.S. at 2448). A
fact is material if “it would affect the outcome of the awider the governing law.’ld. (citing

Anderson477 U.S. at 247-48).



In deciding a summary judgment motion, the Court views the facts in the light most
favorable to the nemoving party and draws all reasonable inferences in that party’s f&ew
Davisv. Williams 451 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence. See Skop v. City of Atlantd85 F.3d 1130, 1140 (11th Cir. 2007). Thus, upon
discovering a genuine dispute of material fact, the Court must deny sufohgment. See id.

The moving party bears the initial burden of showing the absence of a genuine dispute of
material fact. See Shiver v. Chertp$49 F.3d 1342, 1343 (11th Cir. 2008). However, once the
moving party satisfies this burden, “the nonmoving party ‘must do more than ssimply that
there is some metaphysical doubt as to the material fad®ay v. Equifax Info. Servs., LL.C
327F. App’x 819, 825 (11th Cir. 2009) (quotiddatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986)). Instead, “[tlhe fimaving party must make a sufficient
showing on each essential element of the case for which he has the burden oflgrdoiting
Celotex 477 U.S. at 322). Accordingly, the nravoving party must prodie evidence, going
beyond the pleadings, to show that a reasonable jury could find in favor of that$eetghiver
549 F.3d at 1343.

1. PLAINTIFF 'SEIGHTH AMENDMENT CLAIM

“The Eighth Amendment’s prohibition against cruel and unusual punishment, applica
to the State of Florida through the Due Process Clause of the Fourteenth Aengmuhahibits
the ‘unnecessary and wanton infliction of painfiomas v. Bryant614 F.3d 1288, 1303 (11th
Cir. 2010)(citing Robinson v. California370 U.S. 660 (1962uotingHudson v. McMillian 503
U.S. 1, 5(1992). In the prison context, the “Eighth Amendment can give rise to dialesnging
the specific conditions of confinemeskcessive use of force, and the deliberate indifference to a

prisoner’s serious mechl needs.d. at 1303-04.



“To prevail on a claim of deliberate indifference[&) serious medical need in violation
of the Fourteenth Amendment, a plaintiff must show: ‘(1) a serious medical rBethe(
defendant[$] deliberate indifference to thaked; and (3) causation between that indifference and
the plaintiff's injury.”Youmans v. Gagnow26 F.3d 557, 563 (11th CR010) (quotingViann v.
Taser Int'l, Inc, 588 F.3d 1291, 1306—07 (11th Cir. 2009)).

This analysis contains both an objective ansubjective component. A plaintiff

must first show an objectively serious medical need that, if unattended, posed a

substantial risk of serious harm, and that the offisiaésponse to that need was

objectively insufficient. Second, the plaintiff mustablish that the official acted

with deliberate indifference, i.e., the official subjectively knew of and distdeda

the risk of serious harm, and acted with more than mere negligence.

Gilmore v. Hodges738 F.3d 266, 274 (11th Cir. 2013) (citihnpomas 614 F.3d at 1304 (11th
Cir. 2010);Taylor v. Adams221 F.3d 1254, 1258 (11th Cir.2000)).

A. Serious Medical Need

“A serious medical need is ‘one that has been diagnosed by a physicizandating
treatment or one that is so obvious that even a lay person would easily recognizesbiyriec
a doctor's attention.Youmans v. Gagne%26 F.3d 557, 564 (11th Cir. 201@mphasis added)
(citations omitted):Medical treatment violates the Eightm&ndment only when it is so grossly
incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to
fundamental fairnessMernandez v. Sec'y Fla. Dep’'t of Cqor11l F. App’'x 582, 584 (11th Cir.
2015) (citingEstelle v. Gamble429 U.S. 97, 108 (1976))[N]either a difference in medical
opinion between the inmate and the care provider, nor the exercise of medicatnudy the
care provider, constitutes deliberate indifferende.”

In Gilmore v. Hodgesthe Eleventh Circuit etsidered for the first time “whethex
substantial hearing impairment that can be remedied by a hearing aid mayt &mawserious

medical need for purposes of the Eighth or Fourteenth Amendments.” 738 F.3d 2§51thA73



Cir. 2013).Prior toGilmore, thee was “precious little case law addressing an official’s failure to
supply a severely hearing impaired inmate with hearing alds.at 275. TheGilmore court
concluded that “[S]ubstantial hearing loss that can be remedied by a hadricen present an
objectively serious medical needd: at 276.The court emphasizetivo elements for a deliberate
indifference claim based aan official’s failure to providdearing aidsFirst, the prisonemust
suffer fromsignificant substantialor severehearing loss and (2he hearing loseust be able to
be remediedby a hearing aidld. at 274 (“whether sever treatable hearing loss amounts to an
objectively serious medical need”); 276 (“Substantial hearing loss thadbec@aemedied”); 277
(“not all hearing loss that amounts to a serious medical condition camieeied). Importantly,
theGilmorecourt “cauton[ed] ... that not all hearing loss amounts to a serious medical condition.”
Id. at 276. And, “not all hearing loss that amounts to a serious medical condition reandaked
with a hearing aid, and thus an official could hardly be faulted for failing to pronishereate with
a hearing aid in that circumstanced” at 277.

Here, the record makes clear that Plaintiff suffers from severe hearing lossight ear.
Every medical professional whHwmsexamined Plaintiff determined that Plaintiff's rigkr had
“profound” hearing loss, the most extreme classification of hearing3ess.e.qg6/6/14 Report,
DE 11241, 11; 6/25/14 Health Record, DHE2-1, 16; 11/26/18 Consultation Report, DE 1314
See als&inaman Dep., DE 139, 25 (“The profession recogs different levels of hearing loss
going from normal, mild, moderate, severe and profound. Profound is the worst hearing loss
scenario.”) Plaintiff does not refute this eviden&@eePI. Dep., DE 144-12 (“I lost my hearing in
my right ear in 2014.”)However, it is not clear from the record that a hearing aid, ypotrer
device, could have remedied Plaintiffight ear hearing loss. In June of 2014, Dr. Zinaman

reported that “[A]Jmplification isotspecifically recommended on the right side due écsttverity
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of the hearing loss and poor word discrimination exhibited.” 6/6/14 Report1lT2H, 11
(emphasis added)n August of 2014, Dr. Zinaman stated that “a power instrument for the right
ear may provide speech and environmental awareness with lpessanscranial effect See
8/12/14 Report, DE12-1, 26. Dr. Zinaman made this recommendatfter, he understodt
Plaintiff to have declined hearing aid for hiteft ear See8/12/14 Report, DE12-1, 26 In his
sworn affidavit, Dr. Herr stated that “based upon the audiometry results for heaig and the
profound hearing loss, it was not medically probable that a power instrument deice fight
ear could have remedied Mr. Barcelona’s conditibietr Aff., DE 1451 § 15.Plaintiff has not
refutedDr. Herr's medical opinion.
As to Plaintiff's left ear hearing loss, the recasdindisputedhat Plaintiff's hearing loss
was “mild.” See6/6/14 Report, DE12-1, 11(“mild in left ear”); e alsoPl. Dep., DE 144, 13
(“Q: Have yau everhad a complete hearing loss in both ears? A: No.”). This remained true in
2018.SeeWascher Dep., DE 139;8. Based on the undisputed record evidence from Plaintiff's
medical providers, Plaintiff's left ear hearingddsils the test articulated ilmorebecause his
left ear hearing loss was only mild, which by definition, is not severe, sulbstantignificant.
Nevertheless, when considering Plaintitfigerallhearing capacitythe Court’s analysis of
the plantiff's hearing loss under th@ilbert framework change®Vith regard to the magnitude of
his hearing loss, the medical records and Plaintiff's subjective experiareesnsistent with a
finding of substantial hearing losSee, e.gPIl. Dep., DE 144, 7.See alsd’l. Resp., DE 153, 13

(“I cannot hear T.V., loud speaker, mail calls, meal calls, or somebodyingdahind me where

41n his Response, which is not a sworn statement, Pladiiflites that he declined the left ear hearing aid. Pl. Resp.,
DE 153, 20. In his sworn deposition testimony, Plaintiff could not remembether Dr. Zinaman made the
recommendation for a mild gain device for his left ear. Pl. Dep., DEL144.Even if Plaintiff did not decline the

left ear hearing aid in August of 2014, this dispute is immaterial to th&’€oanclusion that the Defendants did not
act with deliberate indifferenc&ee infraSection Il1.B.
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the voice came from.”); Am. Compl., DE 36,(same). Plaintiff identifiegerbatim the kind of
hearing difficulties that th&ilmore court recognizedas potentially leading to serious harm to
physical and mental healtlif. Gilmore, 738 F.3d at 2736 (describing that the plaintiff was
unable to hear the TV and “could have had trouble hearing a fire or other alarm, responding to
commands issued by guards, and reacting to a fight behind him or to prisoners thrdasening
safety.”). The Courtfinds that due tothe total loss of hearing in his right eaoupled witheven

mild hearing lossn his left ear,a reasonable jury couldoncludethat Plaintiff has severe,
substantial, or significant hearing loss.

However,it is lessclearwhether or not Plaintiff's overall hearing loss could be remedied
by hearing aids. In 2014, Dr. Zin@msuggestedarious devices thahightbe able to help him.
Seeb/6/14 Report, DA 12-1, 11(“[T]he left ear is a candidate for a hearing aid to improve overall
hearing due to the lack of such in the right ear.”); 8/12/14 Reportl I2H, 26 (“A mild gain
device for the left eanaybe beneficial, but this is declined by the patient. Alternatively, a power
instrument for the right eanayprovide speech and environmental awareness.”) (emphasis added).
See alsdHerr Aff., DE 1451 § 15(*Additionally, based upon the audiometry results for the right
ear, and the profound hearing loss, it was not medically probable that a powerenstievice
for the right ear could have remedied Mr. Barcelona’s conditiSrCnsideringhis evidence in
the light most favorable to Plaintiff, the Court finds that there is a genuine aggact regarding

whether any kind of hearing assistance device could have remedied his subsanitigl loss in

5 The Courinotes that althougRlaintiff's claim must be analyzed based on the facts known at the time he was denied
a hearing aid in 204, Plaintiff struggled with the same hearing problam2018 after he had been given a hearing
aidfor his left ealas he had before he received hisdar hearing aidSeePl. Resp., DE 153 (“The hearing aid on my

left ear is only for face to face, close and quite [sic] room. At present, | cheaofl.V., loud speaker, mail calls,
meal calls, or somebody is calling behind me where the voice came from.”).
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2014. Based on the doctomiggestion®f a hearing aid or power instrument, a reasonable jury
couldconclude that Plaintiff's hearing loss could be remedied with one of theseglevice

B. Deliberate Indifference

“To establish deliberate indifference, [a plaintiff] must prove (1) subjedinowledge of
a risk of serious harm; and (2) disregard of that risk (3) by conduct that isth@remere
negligence./Nam Dang by & through Vina Dang v. Sheriff, Seminole BElgy.,, 871 F.3d 1272,
1280 (11th Cir. 2017) (citindVicElligott v. Foley 182 F.3d 1248, 1255 (11th Cir. 1999)).
“Deliberate indifference must be more than an inadvertent failure to provideaaelegadical
care, negligence in diagnosis or treatment, or cakdnalpractice.Sifford v. Ford 701 F. App’x
794, 795 (11th Cir. 2017)[A] ‘simple difference in medical opinion’ does not constitute
deliberate indifferencé.Ciccone v. Sapp238 F. App’x 487, 489 (11th Cir. 2007) (quoting
Waldrop v. Evans871 F.2d 1030, 1033 (11th Cir. 1989))N]either a difference in medical
opinion between the inmate and the care provider, nor the exercise of medicatnudxy the
care provider, constitutes deliberate indifferent¢tetnandez v. Ség Fla. Dep't of Corr, 611 F.
App’x 582, 584 (11th Cir. 2015%ee als@est v. Higgins346 F. Appx 423, 427 (11th Cir. 2009)
(“[Plaintiff's] claims rest on a difference of opinion regarding the care that he neededanede
and the evidence does not establish deliberatéfarehce to a serious medical n€gd.
Importantly, “[m]edical treatment violates tfg]ighth [A]mendment only when it is ‘so grossly
incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to
fundamental fairness.Marris v. Thigpen941 F.2d 1495, 1505 (11th Cir. 1991) (quotRapers
v. Evans792 F.2d 1052, 1058 (11th C11986).Thus, “[w]hether governmental actors should have
employed ‘additional diagnostic techniques or forms of treatment’ is a ‘classigoée of a mtter

for medical judgment’ and, therefore, is not an appropriate basis for liability und&ighi
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Amendment.”Sifford, 701 F. App’x at 796 (citing:stelle v. Gamble429 U.S. 97, 107 (1976)).
See also Hamm v. DeKalb Gty74 F.2d 1567, 1575 (11th Cir. 198biting Westlake v. Lucas
537 F.2d 857, 860 n.5 (1st CI981) (“Where a prisoner has received ... medical attention and the
dispute is over the adequacy of the treatment, federal courts are generatiintgtusecond guess
medical jgments and to constitutionalize claims that sound in tort law.”)).

Here, Plaintiff has sued three prison officials: Dr. Raymond Herr, thkzdtion
Management director who denied Plaintiff's request for a hearing aid; Hire, $he prison
warden; and Julie Jones, the Secretary of the Florida Department of Corr&sighs. Compl.,

DE 36;see alsdOrder, DE 141 (“Therefore, the operative Amended Complaint is amended by
interlineation to identify Dr. Raymond Herr, as the individual in Utilization Managgnmho
denied authorization for the Plaintiff's hearing aid.”).

1. Dr. Herr

As the Chief Medical Officer for Corrections Healthcare Companies in Uiilliza
Management, Dr. Herr “reviewed the request for hearing aid” with Hfar?014 audiometry
resuts. Def. SOF, DE 146 { 6. Throughout this litigation, Plaintiff has maintainedattiabn
medical officer” denied his request for a hearing &k, e.g Am. Compl., DE 36. And, the Court
and the parties struggled to identify exactly who that individas.See, e.g.DE 47, DE 48, DE
76, DE 77, DE 109, DE 11'However, after many inquiries, defense counsel identified the
individual as Dr. Raymond Herr, M.D., CCHP. Notice, DE 140. As a result, Plantiffiended
Complaint was amended by interlineatiimninclude Dr. Herr. Order, DE 14Plaintiff did not
object to this procedure.

Once Dr. Herr was identified as the individual official who denied Plaintiffagihg aid

request, Dr. Herr provided an affidavit regarding that decision. “Based on tloeretidi results
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and the adequacy of the hearing levels in Barcelona’s left ear, he didetdheraedicalcriteria
guidelines for bilateral hearing loss... and therefore Barcel@sanot a candidate for a hearing
aid. It was not medically probaélthat a pwer instrument for the right ear could have remedied
Barcelona’s condition.” Def. SOF, DE 146, 11 (emphasis adsed)lsdierr Aff., DE 1451.
Plaintiff has not refuted this evidence. In his Response, he continues to refesvtoimsaffidavit

at DE 120, which assumed, based on the information available to him at the time, that a “non
medical official” denied his hearing aid requésthis Response, Plaintiff repeats that he was told
that Dr. Herr “refused to authorize payment for heaaitgbecause the plaintiff could hear from
one ear.” Resp., DE 153, 25. Indeed, Plaintiff appears plainly aware that the hiearewuast
was denied because he had sufficient hearing in his lefSedPl. Aff., DE 120, 24 Plaintiff’s
insistence that Dr. Herr was deliberately indifferenhi® need for a hearing aamounts to a
disagreement in Dr. Herr’'s medical judgment, which is not sufficient d@liberate indifference
claim. Cf. Sifford, 701 F. App’x at 796Waldrop 871 F.2d at 1033.

Here,it is not disputed that Dr. Herr denied Plaintiff's hearing aid request, and tdat he
so based on Plaintiff's ability to hear his left earand his medical opinion that “it was not
medically probable that a power instrument device for the right eald chave remedied”
Plaintiff's condition SeeHerr Aff., DE 1451, 4. This decisiondoes not amount to deliberate
indifference by Dr. Herrmor was it “so grossly incompetent, inadequate, or excessive as to shock
the conscience.Harris v. Thigpen 941 F2d at 1505. And, Plaintiff’'s disagreement with Dr.
Herr's medical judgment is insufficient to create a genuine issue of material tactvlasther Dr.
Herr was deliberately indifferent to his medical condition. To the contraryetioed is clear that
Dr. Herr concluded thain his medical judgment, a hearing aid was aygpropriate or necessary

for Plaintiff. SeeDef. SOF, DE 146, | 11-15ee alsdHerr Aff., DE 145-1.
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Furthermore, to the extent Dr. Heller may have disagreed with Dr.sHeriial of tle
hearing aidseeDef. SOF, DE 146 { 17, such a disagreenhemiveen doctordoes not provide
evidence of deliberate indifference to a serious medical i&==\Whitehead v. BurnsjdiO3 F.
App’x 401, 403404 (11th Cir. 2010) (affirming summary judgment in favor of prison officials
whereplaintiff’'s physician disagreed with prison medical staff regarding@pate treatment:
“[plaintiff] has established, at best, a difference of medical opinion as to the appropriaterireat
for his injured knee. His personal belief regarding the severity of his injury isuffimiest to
overcome the medical opinions [@rison medical officials].”) see also Waldrgp871 F.2d at
1033.

Accordingly, Dr. Herr is entitled to summary judgment, because Defendantshmave s
thatthere is no genuine dispute of material fact DratHerrdenied Plaintiff's hearing aid request
based on his medical judgment, which is insufficient to support Plaintiffisn dlar deliberate
indifference.

2. Warden Stine and Seetary Jones

Plaintiff has also sued Warden Stine and Secretary Jones for deliberateandéfar his
serious medical neeWarden Stine was only involved in Plaintiff’'s medical treatment to the extent
that he signed off on Dr. Heller's October 2014 response to Plaintiff's gaev@eeDef. SOF,

DE 146 11 224; October Resp., DBR122, 3. Similarly, Secretary Jones was only involved in
Plaintiff's treatment to the extent that her representative responded to PtagnéfancesSee

Def. SOF, DE 46, 11 2431. In this circumstance, where the Warden and Secretary are “not []
medical professional[s], nor [] directly involved in [plaintiff's] medicare,” the plaintiff “must
establish that [the defendants were] responsible for his constitutional deprivedsi supervisory

capacity.”Sealey v. Pastran®99 F. App’x 548, 552 (11th Cir. 2010)
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“[S]upervisors can be held liable for subordinates’ constitutional violations on tiseobas
supervisory liability under” Section 198®Blathews v. Croshy80 F.3d 1265, 1270 (11th Cir.
2007). “Supervisory liability under 8§ 1983 occurs ‘when the supervisor personally partidipate
the alleged constitutional violation or when there is a causal connection betweaetidhe of the
supervising official and the alleged constitutional deprivatidd. {quotingCottone v. Jenn&26
F.3d 1352, 1360 (11th Cir.2003)

A causal connection may be established when: 1) a “history of widespread abuse”

puts the responsible supervisor on notice of the need to correctleébgeda

deprivation, and he or she fails to do so; 2) a supetsgisoistom or policy results

in deliberate indifference to constitutional rights; or 3) facts support arente

that the supervisor directed subordinates to act unlawfully or knew that
subordinates would act unlawfully and failed to stop them from doing so.

Nonetheless, “supervisory officials are entitled to rely on medicalmea¢s made by
medical professionals responsible for prisoner canélliams v. Limestone Cty., Alal98 F.
App’x 893, 897 (11th Cir. 2006) (citinBurmer v. OCarroll, 991 F.2d 64, 69 (3d Cid993);
White v. Farrier 849 F.2d 322, 327 (8th Cir. 1988)).

Here, there are no allegations of widespread abuse that would put Warden Stine or
Secretary Jones on noticktbe need to correct the deprivation of hearing aids, and the facts do
not support an inference that they directed subordinates to act unlawfully. ®heiseclear that
Plaintiff was denied a hearing aid basedr. Herr's medical judgment armh theHealth Services
bulletin in effect in 2014, which made Plaintiff ineligible for a hearing aid.ddd®@laintiff has
not disputed that the only reason a hearing aid was not authorized was because of thehpolicy
repeats throughout his pleadings, responses, sworn affidavit, and deposition that heedaa deni
hearing aid because “one ear is good enough to hear” based on the Health SerettesSeda!)

e.g, Pl. Dep., DE 144, 12 (“Q: It wasn't that folks weren’t going to buy you a hearing eaibe
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of some kindof discipline issue or some kind of retaliation? A: No. The only reason that they
refusel to pay for that is because what they are saying is one ear is enough to hear. That's wha
they are saying.”).

As nonmedical supervisors, boiWarden Stine and Secretary Jones were entitled to rely
on Dr. Herr's medical judgmenAccordingly,they are entitled to summary judgment, because
Defendants have shown that there is no genuine dispute of materighda¢heywere not
deliberatelyindifferent to Plaintiff’'s serious medical need.

V.  DEFENDANTS' IMMUNITY

Alternatively, even if Defendants were deliberately indifferent to Pl&mtgerious
medical need, the Court finds that all three Defendants are immune from suit.

A. Official CapacityClaims

Defendants argue that to the extent Plaintiff attempted to sue the three defemdlaeir
official capacities as prison officel they are immune from suit pursuant to the Eleventh
Amendment to the ConstitutioBeeDef. Mot., DE 147, 21.

Plaintiffs Amended Complaintallegesthat he is suing Defendants in their “official
capacity.”"SeeAm. Compl., DE 36, 4, 14. Plaintiff seeks monetary damégeaslief against these
Defendantsld. at 6.

The Eleventh Amendment absolutely bars suits for d@smagainst state actoBee, e.g.
Gamble v. Florida Dep't of Health & Rehab. Serv&/9 F.2d 1509, 1511 (11th Cir. 1986). Here,
there is no dispute that the Florida Department of Correction, and its emplogegtsita actors.
Accordingly, Defendantare entitled to sovereign immunityr monetary damagebat Plaintiff

seekdrom Defendants in theofficial capacity.
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B. Individual Capacity Claims

To the extent the Amended Complaint seeks monetary damages against Dsfiarttiairt
individual capacities;qualified immunity shields government officials from individualpacity
suits for actions taken while performing a discretionary function so long asdneiuct does not
violate a ‘clearly established’ constitutional rightMontanez v. @rvajal, 889 F.3d 1202, 1207
(11th Cir. 2018). This shield allows officials to carry out their discretionary duties without the
fear of personal liability or harassing litigatioManners v. Cannella891 F.3d 959, 967 (11th
Cir. 2018). Qualified immuniy protects from suit “all but the plainly incompetent or one who is
knowingly violating the federal law.”Lee v. Ferrarg 284 F.3d 1188, 1194 (11th Cir. 2002)
(quotation marks omitted). The applicability of qualified immunity present&stign of lawfor
a court to decideSims v. Metro. Dade Cty972 F.2d 1230, 1234 (11th Cir. 1992).

To be entitled to qualified immunity, an officer must establish that he was acting within h
discretionary authority during the inciderlanners 891 F.3cat 967. The officer proves that he
acted within his discretionary authority “by showing objective circumstawbéh would compel
the conclusion that his actions were undertaken pursuant to the performance of hiarglties
within the scope of his authority.’Rolerts v. Spielman643 F.3d 899, 903 (11th Cir. 2011)
(quotation marks omittedHere,Plaintiff does not dispute thdte Defendants weicting within
their discretionary authority in declining to authorize a hearing aid.

If anofficer establishes thdite was acting within his discretionary authority, the burden
shifts to the plaintiff to show that the officer violated a constitutional rightl that the
constitutional rightwas clearly established at the time of dikeged deprivation of the right

Montanez 889 F.3d at 1207.
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The EleventhCircuit employstwo methoddor determiningwhether a reasonable officer
would know that his conduct is unconstitution&d. at 1291. First, a right is clearly established
if, under the relevant caselaw at the time of the violation, “a concrete factual conséxsexas
to make it obvious to a reasonable government actor that his actions eolatal flaw.” 1d.
(quotation marks omitted) Relevantcaselaw idimited to the case law Supreme Coaftthe
United Statespublished case law by the Eleventh Circuit Court of Appeals, and the highest court
of the state under which the claim aro§&nffin v. Brandau642 F.3d 999, 1013 (11th Cir. 2011).
Alternatively, the Court may examiribe officer’s conducto determiné'whether that conduct
lies so obviously at the very core of what the [Constitution] prohibits that the uht@s$ of the
conduct was readily apparent to the officer, notwithstanding the lack eddacific case law.”

Fils, 647 F.3d at 1291 (quotation marks omitted). This second method, known as obvious clarity,
is a narrow exception to the general rule that only caselaw and specific factuabsoesradlearly
establish a constitutional violatiorld.; see aso Coffin 642 F.3d at 101%stating that obvious
clarity cases are rare).

Clearly established law “should not be defined at a high level of gegeralid “must be
particularized to the facts of the caséNhite v. Pauly137 S. Ct. 548, 552 (2017) (quotation
marks omitted). Ahough there need not be a case directly on point for a right to be clearly
established, “existing precedent must have placed the statutory or conslitiestzon beyond
debate.” Id. at 551 (quotation marks omitted)While “general statements of them are not
inherently incapable of giving fair and clear warning to officers,” aidawfulness must be
apparent in the light of prexisting law. Id. at 552 (quotation marks omittedgee also Vaughan
v. Cox 343 F.3d 1323, 1332 (11th Cir. 2003) (statimat the “salient question . . . is whether the

state of the law gave the defendants fair warning that their alleged conduah@gstitutiona)’
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(quotation marks omitted)). “[l]f case law, in factual terms, has not staked btght line,
gualified mmunity almost always protects the defenda@liver v. Fioring 586 F.3d 898, 907
(11th Cir. 2009)The Eleventh Circuit “has often been reluctant to reject qualified immunity for

deliberate indifference to medical need claims that ‘are highlysfamtfic.” Gilmore v. Hodges
738 F.3d 266, 280 (11th Cir. 2013).

In 2013 the Eleventh Circuit acknowledged that “there was precious little case law
addressing an official’s failure to supply a severely hearing impairedtenwith hearing aids.”
Gilmore 738 F.3d at 275 (11th Cir. 2013) (citing three unpublished circuit opinions and one
district court opinion). Other cases had addressed deprivations of denturdassssgand
prostheses, but “these cases stopped short of stating a general pripwiicbbke to all medical
devices, including hearing aiddd. at 279. Accordingly, the Court determined that there was no
clearly established law regarding the provision of hearingoatterieswhere the plaintiff had
clearly been prescribed a hearing aid for sev@lateral hearing losSee idat 269-70.

Here, he Court has the benefit of the Eleventh Circuit’'s guidance in this case, in the form
of the appellate review of the Court’s initial dismissal of this case. In theriEte@rcuit's order
vacatingthe dsmissal of Plaintiff’'s Complaint, the court observed:

We deem the allegations in Barcelona’s complaint as falling between the two sets

of circumstances described fBilmore—substantial hearing loss that can be

remedied by a hearing aid, and hearing lbs$ tloes not prevent a prisoner from

carrying on a conversation or hearing directions from correctional offistrsut

a hearing aid- andthis court has not yet addressed whether a prisoner’s loss of

hearing in one ear, which leads a doctor to presceleearing aid, is insufficient

to constitute a serious medical need where the prisoner retains some level of

hearing in his other ear.

Barcelona v. Sec’y, Fla. Dep’'t of Cor657 F. Appx 896, 89899 (11th Cir. 2016) (emphasis

added). The Eleventh Cintwopinion unambiguously recognizéhat itscourt has not addressed

whether theéGilmorestandard extends to asymmetrical hearing loss. As a result, this Court cannot
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conclude that Plaintiff had a “clearly established” right to a hearing aid, whesuffiered
asymmetrical hearing loss with only mild hearing loss in one ear (as oppoted dlaintiff's
severe, bilateral hearing loss asaiimore).

In addition, at the timeof the Eleventh Circui opinion, the parties were under the
erroneous impression that Plaintiff's hearing aid request had been denied byadical officer
which the Eleventh Circuit assumed to be true at that stage of litigeeendat 88. However,
the record is now clear that it wast a normedical officer, but anedical doctorDr. Herr, who
denied Plaintiff's requesBee discussion supr&ection 111.B.1. This fact is critical to assessing
whether any of the defendants were on notice that their conduct was unconstitutional

This Court concludes thaten if the Eleventh Circuit had nexplicitly stated ints opinion
in this casdhatit had not addressed this questmasented by this cagbe Defendants herstill
were not on notice that their conduct was unconstitutional in 2Bilvhore did not give the
Defendants fair warning that their alleged conduct was unconstitutional, basedaxtslodthis
case,where (@) the prisoner has asymmetrical hearing |o§s an outside doctosuggested
treatment optiongc) theprison-employededical doctodid not ultimately agree with the outside
doctor’s treatment recommendatjand (g the prison doctds determination wabased on the
likelihood that such treatments would produce medically significant mitigation gfrib@ner’s
hearing loss. This is a very different situation from fdsin Gilmore, where (1) the prisoner
had already beeprescribel hearing aids(2) the prisoner suffered frohilateral hearing 10s¢3)
the prisoner’sdoctor “noted that binaural amplificationsgonglyrecommended but (4) prison
officials, who were not medical doctorsad failed to provide the prisoner withttegies for his
hearing aidsSeeGilmore 738 F.3d at 269 (emphasis in opinid@dntra6/6/14 Report, DE 112

11 (“Amplification is not specifically recommended...However, the lefti@a candidatdor a
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hearing aid...”); 8/12/14 Report, DE 1-12 26 (“Amplification is an option...A mild gain deé
for the left eamaybe beneficial.”).

Put simply,the constitutional question of whether Plaintifisymmetricahearing loss
constituted a serious medical needs not beyond debaten 2014 when Plaintiff's hearing aid
request waslenied Therefore, Defendants are entitled to qualified immunity from this suit and
summary judgment must be entered in their favor.

V. CONCLUSIONS

The Court concludes that Defendants are entitled to sumjodggnent. The Court finds
that as a matter of law, Defendants were not deliberately indifferent to kmiteged serious
medical need. Dr. Herr made a medical judgment about Plaintiff's suitabilityafat the
appropriateness of, a hearing aid, determined that Plaintiff was not eligible for one. Medical
judgments, even those that prisoners and other medical professionals disagree withisddaot
the level of a constitutional violation. Warden Stine and Secretary Jones weeatitled torely
on the medical judgment of the doctors charged with the medical care of prisotieis cae.

Additionally, theDefendantsare immune from this suit.He Defendantsn their official
capacitiesare absolutely immune from ssiifor damagesinder the Eleventh Amendment. The
Defendantsin their individual capacitiesre protected by qualified immunipecause thalleged
unconstitutionality of their conduct was not clearly established at the time@fehés giving rise
to this suit.

Accordingly it is herebYDRDERED AND ADJUDGED as follows:

1. Defendants’ Motion for Summary Judgment [DE 147] is he@BANTED.
2. The Clerk of the Couiis directed taCLOSE this case.

3. All pending motions are herelBENIED AS MOOT . All deadlines ard ERMINATED .
All hearings arecCANCELLED .
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4. Defendant iORDERED to file and email to the Court (Rosenberg@flsd.uscourts.gov) a
proposed Final Judgment Order within three business days of the rendition of this Order.

DONE AND ORDERED in Chambers aWest Palm BeachFlorida, this10th day of

Septembey 2019. ~~
| I l| I
I L. ROSENBER _
UNITED STATES DISTRICT JU@E
Copies to
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