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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:15-CV-80336-ROSENBERG/BRANNON
ELINA ZAYCHICK,
Plaintiff,
V.
BANK OF AMERICA, N.A.,

Defendant.
/

ORDER GRANTING DEFENDANT'S SECOND MOTION TO DISMISS

This matter is before the Court on Defentl® Second Motion to Dismiss [DE 27].
Plaintiff filed a Response to the Mon. [DE 30]. Defendant failed fde a Reply;the time period
for a reply has passed. This matter is adequately briefed for the Court’s disposition. The Court has
reviewed the documents in the case file andllg &dvised in the premises. For the reasons set
forth below, Defendant’s Motion igranted and Plairifis Amended Complaint is dismissed with
prejudice on various grounds, including the @sulack of subject matter jurisdiction over
Plaintiff's claim.

l. BACKGROUND

Plaintiff is a former homeowner whose hemmortgage was serviced by Defendant.
Plaintiff defaulted on her loan and foreclosureqgaredings were initiated in March of 2012. In
January of 2014 Plaintiff filed a loss-mitigation &pgtion in an attempt to save her home. Her
application was denied on Ma&y, 2014 because she “did ndiosv sufficient evidence of

impending hardship.” Plaintiff appealed tthenial. Plaintiff's @peal was unsuccessful.
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Thereatfter, a final judgment of foreclosure wasered in state couasthd Plaintiff's home
was sold at auction on Octob®r 2014. Eviction proceedings weretiated against Plaintiff.
Eviction proceedings remain ongoing. After Pldfist home was sold at auction, Plaintiff
(through counsel) sent a letten November 3, 2014 to Defemdaseeking more specific
information as to why her loss-mitigation applioathad been denied in May of 2014. Defendant
responded; however, Plaintifisgerts that Defendant’'s respendid not satisfy Defendant’s
obligations under the Real EseéBettlement Procedures Act. This lawsuit followed.

On July 27, 2015, the Court dismissed PI#iat Complaint without prejudice due to
Plaintiff's failure to plausibly plead a cadiseonnection between her alleged damages and
Defendant’s alleged wrongdoing. akttiff filed an Amended Comaint and Defendant’'s Second
Motion to Dismiss is the matter presently before the Court.

. LEGAL STANDARD

In considering a motion to dismiss, the Court must accept the allegations in a complaint as
true and construe them in a lighbst favorable to the plaintiffsSee Resnick v. AvMed, Inc., 693
F.3d 1317, 1321 (11th Cir. 2012). At the pleadingestédge Complaint need only contain a “short
and plain statement of the claim showing thatgleader is entitled to relief.” Fed. R. Civ. P.
8(a)(2). All that is required is that there are “eglotacts to state a claim to relief that is plausible
on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 547 (2007).

1. ANALYSIS AND DISCUSSION

Plaintiff has brought a singleain against Defendant under the Real Estate Settlement

Procedures Act, RESPASee 12 U.S.C § 2605. This claim @emised upon three separate

grounds. The first two grounds pertain to “Regolafk” requirements to consider loss-mitigation



applications, which is codified in pertinent part at 12 C.F.R. § 1024.41 and which is enforced
through RESPA. Plaintiff's third and final groursdbased upon a mortgage servicer’'s Regulation

X obligations to provide information, wéh are also enforced through RESP&e 12 C.F.R. §
1024.36. The Court first addresses Plaintgfeunds premised upon Regulation X requirements

to consider loss-mitigation applications.

1. Plaintiffs RESPA Claim Premised upon 12 C.F.R. § 1024.41

Regulation X allows for borrowers to submis$mitigation applications prior to a final
foreclosure of the borrower's h@n Regulation X requires ado servicer, upon receipt of a
complete loss-mitigation applicatidrip: “Evaluate the borrower for all loss mitigation options
available to the borrower,” and “If a borrower’s complete loss-mitigation application is denied . . .
a servicer shall state in the notice sent to the borrower . . . the speadtn or reasons [for the
deniall.” 12 C.F.R. 88 1024.41(c)(1)((¥). Plaintiff alleges that Dendant violated both of these
requirements: that Defendant did not evaluatenifafor all loss-mitigation options available to
Plaintiff and that, upon denial, Defendant did not pde\specific reasons for its denial. The Court
lacks subject matter jurisdictiaver both of these allegations.

Federal review of state-cdujudgments may only occur ithe United States Supreme
Court. 28 U.S.C. 8§ 1257(esge also Figueroa v. Merscorp, Inc., 766 F. Supp. 2d 1305 (S.D. Fla.
2011). Therefore, this Courtdks jurisdiction to review filastate-court judgments. The
Rooker-Feldman doctrine encapsulates and delineates thethaledistrict courts may not review

final state-court judgments, arilde doctrine precludes review olaims that are “inextricably

! For an unknown reason, Plaintiff has persisted in altegiloss-mitigation application was submitted, instead of
alleging that acomplete loss-mitigation application was submitted. The Court construes this lack of specificity in
Plaintiff's favor and assumes that Plaintiff submitted a complete loss-mitigation application to Defendant, which is an
inference strengthened by the fact that Defendant'stieje of the application contained no references to the
application being denied due to a lack of completengssDE 26-1.
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intertwined” with state judgmentsCasale v. Tillman, 558 F.3d 1258, 1260 (11th Cir. 2009).
However, where a party did notJeaa “reasonable opportunity tasa [a] federal claim in state
proceedings” the doctrine does not applg. In such a situation, a gihtiff's claims are not
considered to be inextricably interhed with the state court judgmersiee Powell v. Powell, 80
F.3d 464, 467 (11th Cir. 1996).

Notably, the Eleventh Circuit and madistrict courts have applied tRooker-Feldman
doctrine to dismiss actions where a plaintiff wseeking, in reality, to challenge state-court
foreclosure judgmentsSee, e.qg., Parker v. Potter, 368 F. App’x 945, 947-48 (11th Cir. 2010)
(rejecting undemRooker-Feldman a federal claim under the Thuin Lending Act that sought
rescission of a stafereclosure judgment)/elardo v. Fremont Inv. & Loan, 298 F. App’x 890,
892-93 (11th Cir. 2008) (holdinghat appellants’ federal TILAclaims were inextricably
intertwined with a state-court fa®sure judgment and thus barredRnoker-Feldman); Har per
v. Chase Manhattan Bank, 138 F. App’'x 130, 132-33 (11th C2005) (dismissing federal TILA,
Fair Debt Collection Practices Act, anBqual Credit Opportunity Act claims under
Rooker-Feldman because they were inextricably irtt@ned with a state-court foreclosure
proceeding)Aboyade Cole Bey v. Bank Atl., No. 09-CV-1572, 2010 WL 3069102, at *2 (M.D.
Fla. 2010) (finding the court had no jurisiion to hear plaintiff's case und&ooker-Feldman
because the case was, “at its core,” an attampevisit a state-cotiforeclosure judgment);
Distant v. Bayview Loan Servicing, LLC, No. 09-CV-1572, 2010 WL249129, at *3 (S.D. Fla.
2010) (“Although plead as conspirachaims . . ., Plaintiff is clearlgsking this Court to invalidate
the state court action by ruling that the staterctoreclosure judgment is somehow void. Under

the Rooker-Feldman doctrine, [defendant] is correct ath this Court lacks subject matter



jurisdiction, as Plaintiff seeks de facto appeal of a previously litigated state court matter.”);
Figuero, 766 F. Supp. at 1320 (collectingdadiscussing the cases cited above).

Here, Plaintiff's claims are inextricably imte/iined with her finalstate-court foreclosure
judgment. By Plaintiff's own adrasion as alleged in her complaint, Plaintiff brought the issue of
Defendant’s review of her loss-mitigation applioatto the attention of the state court during her
foreclosure proceedings. More specifically, Riffialleges that her loss-mitigation application to
Defendant (which was rejected) did not coesitier for a HAMP loss-mitigation program as

follows:

In order to maximize the likelihood that she would receive a HAMP modification,
Borrower continued to employ and pay a law firm known as “Litigation Law” to assist
her with her loss mitigation application argpresent her in the foreclosure lawsuit,
even though she had entered into a stipulation for a consent judgment. Importantly
however, the stipulation noted that there was a pending loss mitigation
application, and contemplated that the sale would not take place for 150 days,
thereby allowing ample time to complete the loss mitigation review process

After the May 17tltorrespondence (and therefore after the Mayl@tinal letter) Bank

of America repeatedly requested documentation supporting Borrower’s loss mitigation
application. Borrower promptly complied each time. Borrower continued to employ

Litigation Law, in large part to assist her with the loss mitigation process and in

complying with Bank of America’s related requests.

On October 22nd, 2014, an attorney associated with Litigation Law and representing

Borrowerappeared at hearing[sic] before the state court asking that the sale be

cancelled because Borrower’s loss mitigation application was pendinGounsel

for the foreclosure Plaintiff (who was retained by Bank of America and who reported

to Bank of America) opposed that request and represented that Borrower’s application

had been denied during the month of May.
DE 26 1 20-22 (emphasis added). Thus, pursuant to Plaintiff's allegations: (i) there was a stipulation
for consent judgment in her state court foreclosuoegeding, (ii) that stipulation contained a clause
pertaining to her loss-mitigation application with Defendant, (iii) Plaintiff believed Defendant

essentially was not complying with that clause, fgintiff sought relief from the state court to have

the foreclosure sale cancelled, and (v) the state court denied Plaintiff relief.
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It is Plaintiff's conention that foreclosure was wrongfnd that the statcourt erred by
not cancelling the scheduled foreclosure salikof the evidence upon which Plaintiff now relies
to allege that she was not considered for aviPAloan modification waswailable to Plaintiff
during the pendency of her foreclosure proceedingse DE 26 f{ 15, 18. Plaintiff had the
opportunity to litigate her claims in state cowttile her foreclosure case was pending, both with
respect to her allegation that Defendant wad consider her for HAMP modification and her
allegation that Defendant providedutficient specificity for its denialBoth of these issues were
either before the state court ditlgoor are inextricably intertwirgewith the state court’s entry of
final judgment of foreclosure.

There are no procedural banghe application of thRooker-Feldman doctrine to this case
as this case was filed subsequemRlantiff's final state court judgmentee Exxon Mobile Corp.

v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005). Were judgmerbe entered in this case in
favor of Plaintiff, it would necessarily follow th#te state court foreclostivas in error and, as a
result, this Court cannot grant Plaintiff hequested relief withoudisturbing the Florida
foreclosure judgmentSee, e.g., Swiatkowski v. Citibank, 745 F. Supp. 2d 150 (E.D.N.Y. 2010). It
is for state appellate courts and the United Statgseme Court to tell state courts that they are
wrong. See Figueroa v. Merscorp, Inc., 766 F. Supp. 2d 1305, 1324 (S.D. Fla. 2011). To the
extent Plaintiff seeks monetary damages and doeseek to overturn the state court foreclosure
judgment, this has no bearing the Court’s decision as damageould only be available where

there was a wrongful foreclosur&ee, e.g., Renev. Citibank, 32 F. Supp. 2d 539, 543 (E.D.N.Y.

2To the extent it could be inferred from Plaintiff's allégas that Defendant defrauded the state court by falsely
representing to the court that Plaintifftsss-mitigation application was deniéab inherent in such a representation
would be that it was denied lawfully after considering Riffifor all available programs), that too is a matter directly
related to the validity of the state court’s entry of final judgment.
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1999). Finally, the Court finds that Plaintiff dideea reasonable opportunity to raise her claims
in her state court proceedin§ee Casalev. Tillman, 558 F.3d 1258, 1260 (11th Cir. 2009).

2. Plaintiff's RESPA Claim Premised on 12 C.F.R. § 1024.36

Plaintiff has also brought h&ESPA claim on the contentionathafter her home was sold
at foreclosure, she sent a written request formétion to Defendant for information pertaining to
her loss-mitigation application. Plaintiff takéssue with a request she made for “all loss
mitigation options that the owner/investor/holdgpasticipating in.” DE 26 1 29. Plaintiff alleges
that Defendant’s response to this inquiry ated RESPA and Regulati X because Defendant’s
response did not “provide[] any informationspensive to the speaf request about the
owner/investor/holder’s loss-mitigation alternativekd § 30. Plaintiff's request for information
lacked clarity.

Plaintiff's request was phsad in the present tense:

6. All loss mitigation options that the owner/investor/holder is participating in.

DE 26-3. At the time this request was madey@ober 3, 2014, Plaintiff's home had been sold at
auction and final judgment of foreclosure had been enté3axiid; DE 26 | 8. Therefore, to the
extent Plaintiff sought information on the loss-matign programs she had been considered for in
the past, this is not what the request asked for+eifpgest was phrased in the present tense. Itis
therefore unsurprising that Defgant responded to her requestibiprming her that the real
property had been sold on October 3, 2088 DE 26-5. Moreover, Regulation X permits a
servicer to refuse to provide information ietinformation sought is adidential or privileged
information. 12 C.F.R. 8 1024.36(f)(1)(ii)). Herbge letter proffered by Plaintiff contains a

signature line for her to authorize tiisclosure of her personal informatidnof the signature line



was left blank. DE 26-3. It is also unsurprising, and indeed it was proper, that Defendant’s
response to the request for information was to regelaintiff to authorize the disclosure of her
private information to third parties. DE 26-Finally, Defendant was not required to anticipate
that Plaintiff sought information otherah what Plaintiff actually asked forSee Whittaker v.

WEells Fargo Bank, N.A., No. 12-CV-98, 2014 WL 5426497, at *8 (M.D. Fla. Oct. 23, 2014)
(“[RESPA] does not require the sexer to provide the resolution tre explanation desired by the
borrower.”).

To the extent that Plaintiff sought information on the loss-mitigation programs that the
owner of Plaintiff's note offered in the abstrdatring the time period Plaintiff was the borrower of
record, this is not what the request asked &ze id. (‘RESPA] does not require the servicer to
provide the resolution or the emplation desired by thsorrower.”). The request for information
was phrased in the present tense and Plaintiffisraents on this point therefore lack relevance.
Alternatively, if Plaintiff sought tis type of information (in the afract and withoutonnection to
her mortgage loan) this is ntie type of request that Regudet X authorizes, as more fully
discussed below.

To the extent Plaintiff's request for infortian is interpreted literally, Plaintiff sought
information as to what loss-mitigation progmsnmas of November 3, 2014, the owner of her
(former) homewas offeringto other borrowersin the present. Plaintiff has povided no authority
that she was entitled to this information, nor Réaintiff provided authoritythat such a request
falls within the scope of a proper Regulation X resjder information. By contrast, the scope of
Regulation X limits Plaintiff's requests for infortian to requests that have some bearing to her

(in this case former) mortgage loan:



Information request. A servicer shall comply with the requirements of this section

for any written request for informationofin a borrower that includes the name of

the borrower, information that enables the servicer to identify the borrower’s

mortgage loan account, and statesitifiermation the borrower is requestingth

respect to the borrower’'s mortgage loan
12 C.F.R. 8§ 1024.36(a) (emphasiddad). Therefore, to the extent Plaintiff's request for
information is interpreted literally, Plaintiff's request for information was an improper Regulation
X request because it did not cena the borrower’s mortgage loantsought abstract information
on programs offered to other borrowers, inphesent, by the new owner of her home.

In the alternative, Plaintiffs RESPA claipremised on her request for information must
fail because of a lack of damages. Plaintiff agaigues to this Court th#te costs incurred in
connection with a RESPA request may serve aSA¥tdamages. The Court reiterates that the
costs incurred while preparing a written requesiritormation from a servicer cannot serve as a
basis for damages because, at the time thgsenses are incurred, there has been no RESPA
violation. See Seele v. Quantum Serv. Corp., 12-CV-2897, 2013 WL 3196544 (N.D. Tex. June
25, 2013). To hold otherwise would mean tharg\RESPA claim has damages built-in to the
claim. See Lal v. Amer. Home Serv., Inc., 680 F. Supp. 2d 1218, 1223 (E.D. Cal. 2010). Courts
have so held because the wording of theveeie RESPA regulation only provides for “actual
damages to the borrowars a result ofthe failure” to comply with RESPA. 12 U.S.C. §
2605(f)(1)(A) (emphasis added). To the ext&aintiff now argues that her request for
information was a result of Defendant’s earlieolation of RESPA by virtue of its failure to
consider her for all possible loss-mitigation alterregithis is impermissible for all of the reasons

set forth above—thdRooker-Feldman doctrine precludes the Cdisr consideration of those

matters.



To the extent Plaintiff alleges emotional damagémt stemmed from Defendant's
response to her request for information, this too faiist In a prior orderthis Court detailed its
concerns that Plaintiff had alleged emotional dg@san a conclusory fashion that did not allow
the Court to plausibly infer a causal conmat between Plaintiffsemotional damages and
Defendant’s alleged RESPA violation. DE 25. Although Plaintiff has now provided greater
clarity with respetto her emotional damages in connectwith her RESPA counts premised on
loss-mitigation allegations, Plaintiff has not praadldgreater clarity with respect to her emotional
damages premised upon her request for infaoma Notwithstanding Plaintiff's repetitive
protestations to the contrary, the Court is aoplying a heightened pleading standard on these
matters. The Court applies the sdujgal standard to Plaintiff’s allegations that the Court applies
to every litigant. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009Rlaintiff has not pled any plausible
causal connection between her alleged ewnati damages and the RESPA violations of
Defendant in connection with hevritten request for informain. Instead, the only plausible
inference that may be derived from Plainti€siotional damages associated with “not knowing”
what loss-mitigation plans Defendant offered, is fiaintiff’'s emotional damages stem from not
knowing whether her foreclosure would have been prevehtsd, Defendant complied with
applicable law. This is equivalent to enooial damages stemming from the loss of her home.
Those damages are not traceable to DefendantgedllRESPA violation pertaining to Plaintiff's

request for information and arestead traceable to the final stdbreclosure judgment that this

3 Plaintiff also alleges damages associated with relotatiowever, Plaintiff has alleged that she has contested
eviction proceedings for one year and continues to occupy her home. DE 26 1 8. Plaintiff has alsarf#til@dadoy
way, future damages associated with mguiwhich clearly is a result of herrélosure) with Defendant’s failure to
provide greater information on its internal loan-review processes.
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Court may not revieW. Furthermore, Plaintiff's allegatis on the issue of damages plainly
demonstrate how Plaintiff's emotional damagesiegtricably intertwined with the state court’s
entry of final judgment:

Bank of America’s failure to considéorrower for a HAMP modification has
caused borrower to sustain damagéBorrower were qualified for a HAMP
modification, Borrower would have avoid#te emotional distress associated with
losing her home, as well as the costs tiaation. Alternatively, even if she would
not have qualified for a HAMP modificain, Borrower went to substantial effort,
and incurred expense including but rimhited to expenses associated with
professional assistance whler HAMP application, in orddo be considered for a
HAMP modification. As a result of Bank @&merica’s failure toconsider her for
the HAMP program, Borrower’s effortsd expenditures relating to her HAMP
application were wasted.

Bank of America’s failure to provide Borrower with the information that she
requested under 12 C.F.R 8§ 1024.36, hasechher to sustain actual damages,
including but not limited to the costssociated with preparing and sending her
Request for Information, and emotional distress.

DE 26 11 26, 31.

For all of the foregoing reasons, Defendai®&cond Motion to Dismiss is granted and
Plaintiffs Amended Complaint idismissed. Plaintiff has hanple opportunity to amend her
pleading and litigate this case. riher amendments would be futil&ee Bryant v. Dupree, 252
F.3d 1161, 1163 (11th Cir. 2001). Accordingly, theu@'s dismissal is vih prejudice.

V. CONCLUSIONS AND RULING
It is therefore ORDERED AND ADJUDGED that Defendant’s Second Motion to

Dismiss [DE 27] iSGRANTED, that Plaintif's Amended Complaint BISMISSED WITH

“ Because the Court finds that Plaintiff's RESPA clainulsssantively deficient, the Cawleclines to hypothetically
consider whether Plaintiff has properly alleged statutory damages by referencing non-paties, gases that have
been closed for various reasons, including settlement; Plaintiff has failed to brief that issue with legal authority.
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PREJUDCE, that the Clerk of the Court is directed@bOSE THIS CASE, and that all other
pending motions arBENIED AS MOOT .

DONE and ORDERED in Chambers, Fort Pierce, Florida, this 12th day of November,

J%v A \R@AM

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JU E

2015.

Copies furnished to Counsel of Record
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