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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:15-CV-80504-ROSENBERG/BRANNON

DANIEL McCOOL, as Personal
Representative of the Estate of Mary J.
McCool, Deceased for the benefit of
the decedent’s survivors and estate,

Plaintiff,
V.

WOODSTREAM CORPORATION, a foreign
Corporation, HOME DEPOT USA, INC., a

foreign corporation & ACCESSORIES MARKETING,
INC., a foreign corporation,

Defendants.
/

ORDER DENYING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

This cause is before the Court on Defendalotion for Summary Judgment [DE 158].
The motion has been fully briefed and theu@ heard oral argument on the motion on May 13,
2016.

This motion raises the question of whetRéaintiff has marshalled enough evidence to
be entitled to a trial by jury. The facts and circumstances in this case involve a certain amount of
mystery and confusion as to how and why dleeedent in this case met her untimely death.
Defendants are of the position tHlaintiff's evidence is spetative, vague, and void of any
concrete evidence of a connection betweeried#ants’ manufactured product, a mosquito
magnet, and the decedent’'s demise. Plaintiff argjuere is sufficient ctumstantial evidence to

try this case to a jury and, to the extent alternative explanations exist for the decedent’s cause of
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death, it is Defendants—not Plaintiff—thateam the best positiomo know whether their
products are capable of inflicting the injua/the heart of ik case.
l. FACTS OF THE CASE

Many of the facts in this case are undisputed. The decedent in this case, Mrs. McCool,
was found face down in her pool. DE 158 dt 6he was found wearing her shoes and fully
clothed. DE 194 at 3. There were no eye-vetas as to how Mrs. McCool ended up in her
pool. DE 158 at 6. Detectigroehm was assigned to intigaite Mrs. McCool's deathSeeid.
After Mrs. McCool’'s body was examined, DeteetiBroehm was informed that Mrs. McCool’s
lungs did not contain an amount of water thageserally consistent with death by drowning.
See DE 151-8 at 16-17. DetectiviBroehm therefore investigated the scene of Mrs. McCool’s
death for alternative causes of deafse DE 194 at 1-2.

Initially thinking that Mrs. M€ool could have been strubly a golf ball (from a nearby
golf course) Detective Broehm began to check ubdshes in Mrs. McCool’s back yard for golf
balls. See DE 151-8 at 47. Upon doing so, Detee Broehm began to feel dizzyd. at 48 He
went to a different area in the McCool back yard to recovdrat 65-66. Around this time,
investigators noticed that inside the McCbolse there was discarded packaging pertaining to
refueling cartridges for a maclkincalled the “mosquito magnet’ld. at 64-69. Near the
packaging was a receipt, datbé morning of Mrs. McCool'death, for the cartridgedd. at 69-

70. In light of the fact that the packaging tbe cartridges contained weng labels concerning

Y In light of the voluminous record ihis case, the Court occasionally cites to a party’s statement of facts which in
turn cites to record evidence. To the extent any of ited facts are disputed, the Court sets forth such facts here
for background purposes.

2 At this time, Detective Broehm was somewhere betweamty and thirty-five feet away from the mosquito
magnet machine.



the possibility an individual could lose the ability to breath, Detective Broehm decided to locate
the mosquito magnet machingeeid. at 71-73.

Upon discovering and kneeling by the masgumagnet machine, Detective Broehm
began to feel “even more pronounced than prior to when | was looking for the [golf ball] . . . |
really felt dizzy at this tira, and | did not feel good.Id. at 76. After reporting his symptoms to
a fellow officer, Detective Broehm resolved fitace his face “right up” to the machinéd. at
77. Upon doing so, Detective Biwa reported the following:

| immediately stopped breathing, and ars¢éd choking, and | got up, and | was
trying to -- | was trying to catch my bréatand the more that | tried to breathe, the
more | felt like | was just suffocating. Mghroat was just closed up, and | was
trying to get away from it and | tried te | was kind of like in a panic mode, and |
just -- | remember just stumbling amgying to get toward the house, you know,
because | couldn’t breathe, and | felt likeeleded to -- | needed take fresh air, so

to speak, but to me, fresh air was i thhouse because it was going to be away
from this thing, and it just -- It was pretty scary, and | remember | threw up, and
again, | was concerned about, number one, throwing up and contaminating the
crime scene, and number two, it was jastery nice home and | didn’'t want to
throw up out on the patio. There was samee carpeting and stuff out there, you
know, and | just gathered myself untivas no longer regurgitating and slowly --

At this point, | was standingext to the -- | was standy right next to the sliding
door, and at the point in time where Isw@o longer going to regurgitate and having
gotten a little bit of my breath back, | wtein the door, and | remember, just as
quickly as | could, sitting down and thrawg the couch to the — There was a couch
there and just throwing the couch to mide and just sitting down on the couch
and just sitting there artdying to gather myself.

Id. at 77-78. Another law enforcement offic&ergeant Soule, observed Detective Broehm’s
reaction:

Q. Was there any point in time that DeteetBroehm appeared ill or told you that
he was feeling ill?

A. There was one, definitely one remarleatime where he was looking. | believe
he at that time located the mosquitogmet and he was close to it, and | believe
like as he was talking to me about that immediately startelike gagging and
you know, stood up and staggered. You knbwecall seeing him doing that. |

3



was extremely concerned that, you know, six hours prior to that somebody had
deceased on the back patio and now he was experiencing symptoms that | had not
seen anything like that before in aofymy experience, somebody that quickly go
from speaking normally to throwing up and dry heaving.
DE 174-5 at 55. A third law enforcement officédetective Cesark, was forced to protect
Detective Broehm from falling intthe pool in which Mrs. McCool died:
Q. When you -- when you put in your reptitat Detective Broehm got violently
ill, and by reading your report today abduitn becoming violently ill, does that
refresh your memory as to what happemdnen he was staggering backwards?
A. Yes.
Q. Okay. And you said you had totguour hand on him; is that right?
A. To stop him. Because he was getting close to the pool.
Q. And it was on his back?
A. Yes, he was walking backwards, and | stopped him.
Q. Okay. And he was walking backwards toward the pool?

A. Right.

Q. Okay. If you had not stopped him, ylou think his motion would have carried
him into the pool?

A. Yes. That's why | stopped him.
DE 174-7 at 149-50 (objections omitted).

After Detective Broehm experienced tf@egoing, paramedicaere summoned. DE
194 at 5. Oxygen was administered to Detective BroeBee.id. at 2. Detective Broehm’s
blood was tested for carbon monoxide. Initially, at the scene, this test showed a higher than
normal reading of 7%, followed by a subsequent reading of 4.886.id. After Detective

Broehm was hospitalized, a blood test showerthrbon monoxide level in his blood of 1.1%,



which represents a normal readinfee id. Carbon monoxide is a byproduct of the mosquito
magnet’s internal combustion procesSee id. at 7. Excess carbon monoxide was not detected
by certain carbon monoxide detectors in the McGadoack yard held by first responders. DE
158 at 7.

At some point on the night of Mrs. McC&otleath, an unknown pens disassembled the
mosquito magnet.See id. At a later inspection, a technician remarked that when the machine
was reassembled, it was reassembled incorrettly. In light of that incorrect reassembly, the
technician could not get the mosigumagnet to activate or ignitdd. at 8. No subsequent test
has successfully shown the mosquito magnet to emit excess carbon monSeedel. at 7.
There is evidence, however, that the mosquoimgnet machine in this case was not working
properly. At a later test (by Prdiff), an engineer was able ¢g@t the machine to ignite. DE 194
at 6. At that time, the machine did not emit detectable amounts of cdidbode (in an area
around the machine)ld. at 7. This is notable considering carlboxide is supposed to be the
primary emission from the machine as it is carbaxidie that is supposed to attract mosquitos.
Seeid.

I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if “thewant shows that there is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a). The existence of a factulsspute is not by itself suffient grounds to defeat a motion for
summary judgment; rather, “the requirement is that there lgemone issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). dispute is genuine if “a

reasonable trier of fact could retuudgment for the non-moving party.Miccosukee Tribe of



Indians of Fla. v. United States, 516 F.3d 1235, 1243 (11th Cir. 2008) (citéwgderson, 477 U.S.
at 247-48). A fact is material if “it wouldffect the outcome dahe suit under the governing
law.” Id. (citing Anderson, 477 U.S. at 247-48).

In deciding a summary judgment motion, tGeurt views the facts in the light most
favorable to the non-moving pargnd draws all reasonable inferescin that party’s favor.
See Davisv. Williams, 451 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence. See Skop v. Atlanta, 485 F.3d 1130, 1140 (11th C2007). Thus, upon discovering a
genuine dispute of material factetlCourt must deny summary judgmeBee id.

The moving party bears the imtiburden of showing the absence of a genuine dispute of
material fact. See Shiver v. Chertoff, 549 F.3d 1342, 1343 (11th Cir. 2008). Once the moving
party satisfies this buesh, “the nhonmoving party ‘must do maiean simply show that there is
some metaphysical doubt as to the material factsRay v. Equifax Info. Servs.,, LLC,
327 F. App’x 819, 825 (11th Cir. 2009) (quotihgatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 586 (1986)). Insteadt]if¢ non-moving party must make a
sufficient showing on each essehetement of the case for whidte has the burden of proof.”
Id. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986))Accordingly, tre non-moving
party must produce evidence, going beyond the plgadto show that a reasonable jury could
find in favor of that party.See Shiver, 549 F.3d at 1343.

. ANALYSIS
Defendants argue in their motion for sumypardgment they are entitled to summary

judgment on two different ground@) Plaintiff has produced nevidence the mosquito magnet



was defective and (B) Plaintiffas produced no evidence that éedeproximately caused injury
to Mrs. McCool. The Court addresses each ground in turn.

A. Plaintiff's Evidence of Defect

Defendants argue in their motion for summauggment that Plaintiff has no expert
prepared to testify that the mosquito magmas defective and unreasthadangerous. Instead,
Defendants argue, Plaintiff’'s experts are merelyeetqd to testify as tpotential deécts. In
response, Plaintiff argues that it is not requirelawe an expert prove that the mosquito magnet
was defective. Plaintiff's pasbn is premised upon the caseCdssisi v. Maytag Co., 396 So.
2d 1140 (Fla. Dist. Ct. App. 1981), which establtsla@ exception whereby a plaintiff need not
prove through an expert that a product isediéve to survive summary judgment. Instead,
pursuant taCassisi, a plaintiff may rely upomn inference (in some ciumstances) to establish a
prima facie case and take the case to a jury.

In Cassisi, a home was destroyed by a filel at 1143. An expert for the plaintiff in that
case concluded that the fire had originated inside a digerDespite this conclusion, the expert
could not pinpoinwhat defect in the dryehad caused the fireld. Problematically, the expert
could not rule out such possiligis as: the fire originated outside of the dryer, and then was
drawn into the interior, that @lhes (not a defect) caused the fire, or that circuit breakers
powering the dryer were ¢hsource of the fireld. The defendants objected on the grounds that
the plaintiff had failed to edtéish a causal connection betweaéeir product and the plaintiff's
injuries because the plaintiff had been unabledgate all alternative causes of the fire other
than the defectld. at 1147. After an extensive survefycase law in this area, tléassisi court

decided to adopt into Floridaw the holding in the case Gireco v. Bucciconi Engineering Co.,



283 F. Supp. 978, 980 (W.D. Pa. 1967), a case wihiity developed the proposition that a
plaintiff, under certain circumstances, need not auleall alternative exphations for an injury
in a strict products liability case.

In Greco, the defendant was an engineering camypthat designed a machine to stack
and transport steelld. Part of that machine was a setroéchanical fingers that extended to
support the piles of steel. On one occasion fitigeers suddenly retracted and a falling pile of
steel sheets injured the plaintiffild. Although the plaintiff inGreco sued the engineering
company that designed a portion of the mecharsgsiem, the defendaint that case was not
responsible for the design or manufacture ofdbmetrol panel for the piling system or for the
compressed-air that powered the systéee id. at 983-85. The defendant argued that the case
never should have been submitted to a jury because there was no evidence that the jury could
infer a defect existed in the portion of the maehdefendant was responsible for, as opposed to
a different portion of the machinery or systei®ee id. Thus, the defendant argued, the jury’s
verdict was speculativeSee id. The Greco court rejected that argumrstating that a “finding
that the malfunction was prompted by a defecthia control panel or air system would be
equally ‘speculative’; no evidee in support of these thées having been adduced. A
malfunction evidences a defectld. at 984.

The Cassisi court applied the holding iGreco to the defective dryer i€assisi, noting:
“The Greco inference is particularly appropriaterbe Combined with the expert’'s testimony
indicating that a malfunction in the dryer was theseaof the fire, Mrs. Cassisi testified that the
product had never been serviced or repaired,that it had been normally operated during its 19

months’ use. Given such evidence, it is immatethat the plaintiffs failed to identify the



specific cause of the malfunction since it i$emed that the malfunan itself, under such
circumstances, is evidence of the product’s defective condition at both the time of the injury and
at the time of the sale.Cassisi, 396 So. 2d at 1152-53. 0%, before the holding i@assisi can
apply, there must be evidence of a malfunctiorthstihat the malfunction itself presents the
inference that the product is defective.

Defendants raise factual and legalemtions to Plaintiff's reliance upo@Gassisi. The
Court first considers whetheas a factual matteGassisi shouldapply to the instant case.

(1) The Factual Application of the Instant Case toCassis

UnderCassisi, evidence of a product malfunction mist established by testimony from
a plaintiff or from eyewitnessesSee Ainsworth v. KLI, Inc., 967 So. 2d 296, 302 (Fla. Dist. Ct.
App. 2007). Here, Mrs. McCool cannot testifythee alleged malfunction, ashe is deceased.
Thus, the Court considers the testimony ath&malfunction of the mosquito magnet machine
from other sources.

The facts in this case are highly unusual. The mosquito magnet machine has limited fuel.
It was operating at the time of Detective Broehm’s investigation. The purpose of the machine is
to attract mosquitos. At the time of her dedtins. McCool was prepang her back yard for a
party. The machine was presumably operatingttiat purpose. MrdvicCool visited Home
Depot hours before her death. At Home Depbie purchased cartridges for the machine.
Receipts for that purchase and discarded mtsguagnet cartridge packaging were discovered

in her trash caf. There is adequate evidence ®asonably infer that Mrs. McCool was

3 As discussed at oral argument, evickethat Mrs. McCool installed the cadges is not limited to the discarded
packaging and receipts—the cartedgound in the magnetachine also support that inference.
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operating the mosquito magnet¢an the time of her death, amidat she was in very close
proximity with the machine to install cadges and otherwise acate the machine.

Detective Broehm came in close contacthmthe mosquito magnet machine too. As a
result of his close contact, he lost the ipilo breathe, suffered severe choking and vomiting,
and started to fall into the pool in which Mrs. @l died. He was saved from falling into the
pool by a fellow officer. After being adminisezt pure oxygen for some period of time, his
blood was tested for carbon monoxide. That showed an unusually high amount of carbon
monoxide in his blood. Finally, there is evidenthat Mrs. McCool wa more sensitive to
carbon monoxide gases than the average pbewause she had an enlarged heart.

The evidence of product defect in this eas the testimony oDetective Broehm.
Detective Broehm exhibited strong symptowis sickness when in close proximity to the
mosquito magnet machine. When he placeddus fright up” to the machine, he immediately
stopped breathing, started choking, and felt his thrloae up. He further séfied that the more
he tried to breathe, the more he felt likewes suffocating. Another police officer on the scene
who observed this physical reactistated that he had “never seen anything like it,” and a third
officer was forced to intervene to keep Déiex Broehm from staggeg and falling into a
pool—the same pool in which Mrs. McCool wasind dead. This was not some mild reaction.
Detective Broehm exhibited sevesgmptoms after placing his face in close proximity to the
mosquito magnet machine. Paramedics wenensoned to assist Detective Broehm and he was
taken to a nearby hospital. These are syonhptoms that should occur during the normal
operation of the machine. Indeed, it is Defendgmsition that it is impossible for the mosquito

magnet to cause these types of symptommutih the release of egss carbon monoxide.
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These facts are persuasive to the Court, when considesssisi, for reasons other than
the severity of the symptoms. Detective Brwedid not develop hisymptoms in connection
with some other mosquito magnet machinesame other location, natid he develop his
symptoms at a time far removed from the dexdithlrs. McCool. He encountered his symptoms
during his investigation 10 Mrs. McCool’'s deatfi. While his symptoms were not coterminous
with Mrs. McCool’s death, they almost wereratter of hours). Thevidence shows that the
machine remained in operation from the timevbé. McCool’s death uiltthe time Detective
Broehm was exposed to it. Moreover, the faat Detective Broehm’s reaction to the mosquito
magnet was to begin to fall into the pool inighh Mrs. McCool drowned (had he not been
protected from doing so by a fellow officer) is imgaot to this Court. Finally, soon after
experiencing the foregoing, Detective Broeklwas tested for carbon monoxide poisoning by a
paramedic. That test registered an unusumadi level of carbon onoxide in his blood.

Detective Broehm’s reaction at the scenéviv. McCool’s death was mere hours after
she died. If the facts of this case are analogized to the faClas#is, a first responder, on
viewing the scene of the fir@gn after the event, might halkeen burned by a sudden plume of
flame from the dryer machine. No one was ent20 observe a product defect at the time of
Mrs. McCool's death, just as no one wasesent to observe the burning dryerGassisi.
However, likeCassis, there is evidence of a product malfunction in this case. MoreGassis

relied uponGreco, and inGreco the appellate court noted thaettefendants’ theory of the case

* The Court rejects the argument bgfendants that if Detective Broehm experienced some light dizziness while
distant from the magnet machine, and if that dizzinessunesated to the machine,aif as a matter of logic his

later severe symptoms from being adjacent to the maaohisébe unrelated. Viewing all facts in the record in the

light most favorable to Plaintiff, at the very least a questibmaterial fact exists as to whether Detective Broehm'’s
earlier dizziness was related to the magnet machine and, if not, whether his subsequent severe reaction may be
traced to the machine.
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was just as speculative as the plaintiff's. Thefendants’ theory of Mx McCool's cause of
death could adequately be described as justpasulative as Plaintiff's theory. There is no
alternative)ikely, explanation.

(2) Defendants’ Legal Objections to the Application ofCassis

The availability of the mosquito magnet machine for testing. Defendants object to the

application of theCassisi inference because unlikgassisi, the mosquito magnet machine is
available for testing—it was not destroye@assisi does not require that the product alleged to
be defective was destroyedee Cassisi, 396 So. 2d at 1149, 115Ainsworth, 967 So. 2d at
302; Jones v. Heil, 566 So. 2d 565 (FlaDist. Ct. App. 1990) The machine irGreco, upon
which Casssisi relied, was not destroyedee generally Greco, 283 F. Supp. at 980-85.

The normal use of the mosquito magnet. Defendants argu€dkas$i does not apply

because there is no evidence Mv&Cool was using the mosquito magnet “normally” which is

in turn a prerequisite for th@assisi inference to apply. For example, Defendants argue there is

no evidence the machine was “20-24 inches” from any object as the manual for the machine
requires. The machine was adjacent to a bush. Had the machine been 19 inches from a bush, the
Court would be hard pressed to conclude thaiMieCool family is precluded from a trial by jury

as a matter of law. In any event, the normal use requireme@asas “is based on the
consumer expectations test from the Restatgnof Torts (Second), which asks whether ‘the
ordinary consumer’s expectations [are] fraggd by the product’s faite to perform under the
circumstances in which it failed.’Edic v. Century Products Co., 364 F.3d 1276, 1285 (11th Cir.

2004) (quotingCassisi, 396 So. 2d at 1144-45). \Mtmer or not a particular use is “normal” is

generally a question for a jurySeeid. Here, the purpose of the machine is to catch mosquitos
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outside. The evidence is that the machine wasghgsed in a back yam connection with Mrs.
McCool’s preparations for an outdoor party.wHs being used against mosquitos. The Court is
satisfied that, at a minimum, the normal usetltd mosquito magnet machine in this case
presents a question of material fact that should be submitted to’a jury.

Policy reasons whyCassisi should not be applied. Defesmts argue that Plaintiff is

using Cassisi as an offensive measure, like a sword, in such a way as to become exempt from
providing testimony from an expettat the mosquito magnet was elgfve. It is true that the
purpose of th&€assis inference is to afford a shietd a plaintiff—not a sword.See Ainsworth,
967 So. 2d at 303Cassisi should not be used by a plaintiff asveapon to avoid the effort and
necessity to obtain proof of aqutuct defect—and instead rely upan inference to take a case
to a jury. Seeid. The Defendants’ argument on thisingp however, is unpersuasive for two
reasons. First, Plaintiff did attempt to test the nreein this case, but the Plaintiff's test (via an
engineering expert) was inconchlusi The testimony of Plainti§’ expert Dr. Kalotfen appears
to be that when he tested the machinglidt not emit a plume otarbon dioxide as it was
supposed to. A permissible and reasonable interas that if the machine is not operating
properly with respect to carbon dioxide—wledde is not operating properly?

Second, it is not clear to this Court that thachine can be tested in such a way as to

definitively determine what happened on the day Mrs. McCool died. This is because the

® In the event Defendants prove at trial that the maintmand use of the machine were so grossly improper that
theCassisi inference does not apply as a matter of law, Defendants may make the appropriate matiever Hbe

Court finds Defendants’ arguments on this point to be somewhat incongruous with their theory of the case. The
gravamen of Defendants’ defense is that it is impossible for the mosquito magnet to have caused the alleged injuries
in this case. Defendants’ arguments pertaining to thertien that, because the McCool family did not properly
maintain their mosquito magnet, summary judgment should be entered in Defendantsisfaunious. If it is
scientifically possible for the mosquito magnet to have caused the alleged injuries in this case (due to improper
maintenance), then this strengthens the Court's conclusion that a jury should decide the propriety of the McCools’
maintenance of the mosquito magnet.
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machine was disassembled, transported, and rebkss during the officiainvestigation into
Mrs. McCool’s death. There is evidence that ttassembly of the machine was incorrect.

In summary, Plaintiff did not neglect to attempt to investigate a defect in the mosquito
magnet machine. Plaintiff attempted to do sd,tba results were inconclusive. The manner in
which Mrs. McCool died has had the result of placing a significant burden upon Plaintiff to rule
out causes of death other than the mosquitgn@ia much in the same way as the destroyed
dryer inCassis. When the facts of this case are eewn their entirgt, the Court concludes
that theCassis inferenceis more appropriately viewed as a shield in this case—shielding
Plaintiff from disproving othempotential causes of death—rathdwan a sword. One of the
reasonsCassiss was adopted into law was because the true explanation for an accident (in
appropriate cases) is more accessibke defendant than to a plaintiféee Cassisi, 396 So. 2d at
1149. Here, Defendants are in the better positidkntw whether, as a rttar of science, the
components of the mosquito magnet machine are péaimflicting the allged injuries in this
case. To be clear, if Defendante able to prove at trial that agnatter of science and logic it is
impossible for the mosquito magnet to emit gasasdbuld be responsibfer the death of Mrs.
McCool and the symptoms exhibited by DeteetB®roehm, the Court will entertain a motion for
judgment as a matter of law. But this is not cieahe record before the Court and, when asked
at oral argument for a citation to such evideniee,Court was informed that it was “impossible”
for Defendants to produce. What the Court sspnted with is evidence that the machine can
emit dangerous gases, that an ekeprepared to testify thgases can be responsible for the
unfortunate events in this case, and that Deed@roehm was tested at the scene to have an

unusually high carbon monoxide reading in his blcafte( being administered pure oxygen for
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some timef To the extent Defendants argue Pléiistitheory of the case is scientifically
impossible and Defendants have clear and uncontroverted evidence of the same, the Court cannot
conclusively locate that evidence in the themds of pages filed into the court docket by
Defendants on April 5, 2016.

B. Plaintiff's Evidence of Causation

There is adequate evidence in the record to submit the issue of causation the jury. There
is sufficient evidence in the record to reasonalgr that Mrs. McCool came into close contact
with the mosquito magnet in the same mannebetective Broehm. When that evidence is
combined with the evidence of Detective Broé&hrfiness and is viewed in the light most
favorable to Plaintiff, a quesin of material fact arises as to whether the mosquito magnet
machine caused the death of Mrs. McCool by causing her, through a reaction to the gases emitted
by the machine, to fall into ¢hpool in the same manner in whiDetective Broehm almost fell
in the pool. See generally McCain v. Fla. Power Corp., 593 So. 2d 500, 504 (Fla. 1992) (noting
that ordinarily the issue of causm is left to the fact-finder).

IV.  CONCLUSION

The facts of this case present a difficult question for the Court. The mosquito magnet
was made available to Plaintiff for testindplaintiff's access to the machine notwithstanding,
Plaintiff's experts have not proven thahe machine emits excess carbon monoxide.
Furthermore, no witness observed what happened to Mrs. McCool. There is no direct evidence

she was exposed to mosquito magnet gas emissions in the same manner as Detective Broehm.

® Plaintiff also has an expert who is prepared to te#dy gas emissions from the mosquito magnet are a reasonable
explanation for both Detective Broehm’s symptoms and Mrs. McCool's death. AddifioR&intiff has expert
testimony to argue that Defendants’ own theory of the cause of Mrs. McCool's death likdéy than Plaintiff's
carbon monoxide theory, and may even be scientifically impossible.
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As a result, this case is not a perfect fit Wissisi.

The Court must weigh the disassemblytioé mosquito magnet on the night of Mrs.
McCool’s death and the inconclusive testing hssly Plaintiff's expert on the machine with the
proposition thatCassis is intended for when the circumstas of a malfunction are such that a
defect may be inferred. Similarly, the Court masigh the circumstantial evidence from which
a jury could infer that Mrs. McCool suffered amury resembling, or greater than, that of
Detective Broehm.

Cassis permits the Court to infer “that the malfunction itselinder certain
circumstances, is evidence of a product’s defective conditionCassisi, 396 So. 2d at 1153
(emphasis added). After consingy the highly unusudkertain circumstancéf this case, the
Court ultimately resolves these questions in favoPlaintiff. Detective Broehm’s illness was
severe. His illness was observed by other witreegd® confirm the severity of his symptoms.
There is objective evidence in the form of@mscene blood test to support the proposition that
his illness was caused by the mosquito magmédintiff has expert witesses who are prepared
to testify and explain why subguent evidence, whhicfacially supports Defendants, does not
contradict Plaintiff's theory of the case. Taas evidence from which the jury could reasonably
infer that Mrs. McCool interaetl with the mosquito magnet machine as closely as Detective
Broehm did shortly before her death. Plainhfis a substantial bass which to call into
guestion Defendants’ alternative theories of NiisCool's cause of deathViewing all facts in
the record in the light most faalrle to Plaintiff, this is mough. It is enough for Plaintiff to
qualify for theCassis inference and submit the case to a jury.

One final matter remains. In their reply, Defendants assert that @asesi inference
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applies and Plaintiff's case is submitted to the jury by virtue ofCdmsisi inference, Plaintiff
may not maintain a negligent products liabilitpioh, a defective desigclaim, nor a defective
warning claim. At oral argument, Plaititappeared to concede this was truezaksisi applied,
but Plaintiff's position was that the aforementioned causes of action could be maintained in the
absence of €assis inference as an in-the-alternative pliegd While the Court has determined
thatCassisi applies, the Court has greaincerns about whether othmatential theoes (besides
the allegation of a product defecgn be maintained in the aitative and potdrally submitted
to the jury. Nonetheless, this particular isaw@es only developed in Defendants’ reply and is, for
present consideration, insufficiently briefed. The Court therefore defers this particular issue to
trial and will reconsider it upon fther briefing. It is therefor® RDERED that Defendants shall
file a trial brief on this subject no later thiay 19, 2016 at 5:00 pm and Plaintiff shall file a
response no later than May 23, 2@t&:00 pm. It is further

ORDERED AND ADJUDGED that Defendants’ Motion for Summary Judgment [DE
158] isDENIED.

DONE and ORDERED in Chambers, Fort Pierce, Hida, this 17th day of May, 2016.

% \3%%2’/\;”{,

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JUDGE

Copies furnished to: Counsel of Record

17



