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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 15-CIV-80801-BLOOM/VALLE

ALEXANDER  PEKLUN, as Personal
Representative of the Estate of Sergey Peklun,
and VIKTORIA PEKLUN, individually,

Plaintiffs,
V.
TIERRA DEL MAR CONDOMINIUM
ASSOCIATION, INC, MARIA VERDUCE,
and FRANK SPECIALE,

Defendants.
/

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT

This cause is before the Court upon Defendant Tierra Del Mar Condominium
Association, Inc.’s Motion for Summary Judgnt, ECF No. [44] (“TDM’s Motion”), and
Plaintiffs, Alexander Peklun, aBersonal Representative of the Estate of Sergey Peklun, and
Viktoria Peklun’s Cross-Motion for Summarydgment, ECF No. [52{"Plaintiffs’ Motion”)
(collectively, the “Motions”). The Court Baeviewed the Motiongll supporting and opposing
submissions, the record, and is otherwise falivised. For the reasons set forth below, the
Motions are denied.

I. FACTS

On February 12, 2015, Sergey Peklun (“PeKluadk his own life. His widow, Viktoria
Peklun (“Viktoria”), and his sonthe personal representative luk estate, Alexander Peklun
(collectively, “Plaintiffs”), now seek to rewer damages from Defendants, Tierra Del Mar

Condominium Association, Ing“TDM”), Maria Verduce (“Vaduce”), and Frank Speciale
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(collectively, “Defendants”), asserting that thealculated denial of kirequest for a reasonable
accommodation for his dog, “Julia,” resulted Heklun’s increasingly despondent attitude,
ultimately culminating in his decision to end his lifeSee generallySecond Amended
Complaint, ECF No. [36] (hereinafter, “SAC”) More specifically, Plaintiffs claim that
Defendants are liable under theories of ititeral infliction of emotional distress (Counts |
through Ill) and violations of the Floridana Federal Fair Housing Acts, 42 U.S.C. § 36€11,
seg.and Fla. Stat. § 760.26t seq.(generally, the “FHA”) (Count IV).See id. TDM moves for
summary judgment on Count IV, while Ritiffs’ move for judgment on all claims.

TDM is a condominium association located in Boca Raton, Floridsee TDM’s
Statement of Material Facts, E®o. [44] (“TDM SOF”) at § 1. In 1985, TDM incorporated its
Rules and Regulations into a corporate detian, prohibiting any abulatory animals from
being kept in any unitd. at 2. At some point in 201TDM became aware that one of its
residents, Peklun, was keeping a canine, “Julia,” in his unit, and sent him a notice of violation.
Id. at 3. Responding to the notice, Peklun advised TDM that he was “going through a lot of
medical problems,” that his “doctor recomrded a pet as help for emotional support and
healing therapy,” and that Juliould “become a service dog soon.ld. Peklun further
informed TDM that “[a]ll the appropriate papdveere] in [the] process” of being obtainett.;
see alsoPalm Beach County Board of County Comsioners Office of Equal Opportunity,
Investigative Report, FHAP Case No. 13003&&F No. [44-1] (hereinafter, “Commission
Investigation”) at 51. On September 9, 2011, Peklun’s family doctor, Dr. Paul Murry (“Dr.

Murry”) informed TDM that Peklun suffered fromvariety of medical problems and had “been

! For ease of reference, where a fact is admitted to by the opposing party, the Court cites only to
the originating statement of facts.
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discovered to have sleep apnea syndrons=&September 9, 2011, Letter from Dr. Murry, ECF
No. [51-5] at 1.The letter furtheroted that Julia “has been trath® detect [] repiratory arrest
in him and to stimulate arousals to [avoid] dangerous consequent@s.’Dr. Murry also
indicated that Julia “is identifieds a certified act [sic] guideline.”ld. Another treating
physician, Dr. John A. DiSilvestro (“Dr. DiSilvies”), confirmed thatJulia assisted with
Peklun’s medical issues, stadi that Peklun has “cardiac disease which predisposes him to
anxiety and depression” and thatlidu“provides him with comfort.” See Commission
Investigation at 29 (May 12, 2011 tter from Dr. DiSilvestro).

In September 2011, Peklun was granted a reasonable accommodation by TDM’s acting
Board of Directors. SeeAffidavit of Wendy Casey, ECF N@¢51-27] at 7 (“Mr. Peklun was
granted the reasonable accommodation in Sdper011.”); Affidavit of Bert Howard, ECF
No. [51-28] at 1 5 (“Mr. Pekluwas granted the reasonable accommodation by the association at
the end of summer 2011.”); Affidavit of AleRurcio, ECF No. [51-29] at T 4 (“The Board of
Directors granted Mr. Peklundhreasonable accommodation &ef his emotional support dog
in September 2011.”); Affidavit of Ronnie Bank ECF No. [51-30] at T 5 (“The Board of
Directors, upon recommendation from the atégrrgranted Mr. Peklun’s request for reasonable
accommodation to keep his emotional support dogBe also SedDM’s Requests for
Admission, ECF No. [57-15] at § 7. However, no hearing was held, nor was the
accommodation published or recorded in any fashiBaePlaintiff's Statement of Facts, ECF

No. [51] (“Pls. SOF”) at { 24.

2 Although Defendants hotly dispute the faliat Peklun was granted an accommodation in
2011, the sworn testimony of various members oMI$Board of Directors during the relevant
time period, including the Board’'s acting presiti confirm that the accommodation was
granted, thereby refuting Defendants’ self-segvand unsupported assertions to the contrary.
SeeAff. of Wendy Casey, ECF No. [527] at § 7; Aff. of Bert Hward, ECF No. [51-28] at  5;
Aff. of Alex Curcio, ECF No. [51-29] at | 4ff. of Ronnie Barker, EE No. [51-30] at 5.
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In subsequent years, the composition oM'® Board of Directors and its management
company changetl. Of particular note was the shift leadership: Defendant Verduce became
president of TDM’s Board of DirectorsSee idat § 31. On November 19, 2012, another TDM
resident, Defendant Frank Speciale (“Sp&flal sent TDM a letterrequesting to see
documentation that Julia was, ferct, a certified and trained dogrfepecific medical conditions.
Letter from Speciale, ECF No. [57-11] at 1. eSiale demanded that Julia be removed from the
premises as her presence exacexbais allergies, and threatened legal action if his request was
not granted.ld. On November 27, 2012, TDM sent Rekla “Notice of Violation” regarding
Julia’s presenceld. at I 33;see alsd\otice of Violation, ECF No. [51-9] at 1. In January 2013,
TDM’s management and Verduce exchanged emdiksrein Verduce suggeed that “an up-to-
date application [] be s¢to [] Peklun to re-confirm that heeeds this medically necessary dog,”
suggesting that this fact “be confirmed yearlySeeEmail Chain, ECF No. [51-10] at 5.
Thereafter, on February 21, 2013, TDM demanded Beklun submit an application for an
Emotional Support Animal, and required the laggtion be completed no later than March 1,
2013. Seeletter from TDM, ECF No.51-11] at 1. On Februa8, 2013, Peklun submitted a
“Request for Reasonable Accommodation(hereinafter, “Request for Reasonable
Accommodation” or “Request”), whicindicated that, as a resultsdme unidentified disability,
Peklun required Julia to “keep[]ifh] company during the whole dayhen all [his] relatives are
gone,” and noted that with regatal his sleep apnea and degsien, Julia “helps [him] [] wake
up” and “keep[] [his] depressn and stress” at bay. See Request for Reasonable

Accommodation, ECF No. [51-12] at 1.

3 At this point, communications regarding Juleme from Royal Management Services, TDM'’s
management company at the time. Neverthefesshe sake of simplicity, the Court continues
to refer simply to “TDM.”
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Accompanying Peklun’s requestere the affidavits of Dr. Murry and Dr. DiSilvestto.
Dr. Murry reiterated that Peklun was being treated for sleep apnea syndseefeebruary 28,
2013 Murry Letter, ECF No. [44-9] & Stating that Julia is ‘@ertified service animal,” Dr.
Murry claimed that Julia was “trained to deteespiratory arrest in gklun] and to stimulate
arousal to pre[v]ent seus consequences.Ild. Dr. DiSilvestro, onthe other hand, was more
ambiguous as to Julia’s purpose, merely notireg Beklun has “limitedunction[ing] capacity
from [a] cardiac and pulmonary standpointhda requires Julia to‘provid[e] comfort,
companionship and security” andhetwise “alleviat[e] [] stress.” SeeAffidavit of Treating
Physician dated March 1, 2013, ECF No. [51-15].aSubsequently, TDM requested additional
information.

On or about May 1, 2013, TDM sent Peklun &eotNotice of Violation, which informed
him of the incomplete nate of his application.SeePls. SOF at { 47see alsoCommission
Investigation at 119. Communicating witferduce on May 10, 2013, Bonnie Platti (“Ms.
Platti”), a representative for T¥, inquired as to how Verduceould like to proceed with the
matter. SeeMay 2013 Email Chain, ECF No. [51-19] at Ms. Platti noted that once Peklun’s
application was complete, the Board of Direstarould review it and “hopefully tell them to
remove the dog immediately based on the rights aalttheoncerns of ... other residents in a
designated pet free building.1d. On May 13, 2013, Ms. Plattiontacted Peklun’s attorney,
Peter Wallis (“Wallis”), acknowledging certain ssing items from Peklun’s Request, notably,
the signature page of Dr. Murry’s affidaand a training certification for Julia:

Dear Mr. Wallis:

* Dr. DiSilvestro’s Affidavit,signed on March 1, 2013, walearly not included with the initial
application dated February 28, 2013.
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Per our conversation[n] on Fridand after careful review of the
application submitted by Mr. Peklun to [TDM] in [M]arch 2013,
we are missing some parts ofetrapplication before we can
proceed to review this application.

Please note that page 2 of [gthhysician affidavit[] is missing for
[Plaul Murry. We did receive a page 1 and a letter but the second
page needs to be notarized. | have attached fig fog you. We

also do not have any animal cert#ions that the dog is certified

and trained to be a service dogedde have the owner provide this
documentation. This is a regeiment of the application.

* * *
Commission Investigation at 64. Sevedalys later, on May 16, 2013, Wallis respond&ke
Wallis May 16, 2013 Letter, ECF No. [44-2] &t After objecting to the response period
provided by the letter, Wallis advised Ms. Pldkiat her predecessor previously resolved the
issue with Julia.ld. Nevertheless, Wallis claimed that he and Peklun were “working diligently
to provide” the requested documentatiajch would “be provided shortly.1d. On May 21,

2013, Wallis submitted the missing affidavit page, failed to include the evidence of Julia’s
certification. SeeCommissioner Investigation at 68ge alscEmail from Wallis dated May 21,
2013, ECF No. [44-4]. Due to Wallis’ failure toclnde all requested documentation, Ms. Platti
again requested Jukacertification. SeeEmail dated May 21, 2013, ECF No. [44-4]. On May
31, 2013, TDM denied Peklun’s accommodation and informed him that he would have to
remove Julia within ten (10) days. Pls. SOF&4. As a basis, TDMtated that Peklun lost
whatever right he had to a reasonable accomtimday keeping Julia in the unit without ever
requesting an accommodatiold.; see alsd_etter from Scott R. Sha, ECF No. [51-25] at 1-

2. TDM cautioned Peklun that should he faifréonove Julia within the period provided, TDM
would initiate arbitration against him in accosith Fla. Stat. § 718.1255. Letter from Scott R.

Shapiro, ECF No. [51-25] at 2. Julia svanever removed and, on July 16, 2013, TDM
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commenced arbitration against Peklun with Bh@rida Division of Condominiums, Timeshares,
and Mobile Homes. PIs. SOF at | 55.

Because Peklun continued to harbor Julidiis residence, Speciale made good on his
earlier threat, commencing legal action to hduéa removed on October 25, 2013 (the “State
Court Action”). See generallflaintiff’'s Verified Complaint inFrank Speciale v. Sergey Peklun
et al, Case No. 50-2013CC013308XXSBJR(Cir. Ct. Palm Beach), ECF No. [51-34]. On
January 17, 2014, Speciale moved & injunction barring Peklun from keeping Julia on the
premises.See generallPlaintiff's Verified Motion in the Site Court Action, ECF No. [57-24].
Acting on behalf of TDM, Verduce submitted an affidavit in the State Court Action, informing
the presiding judge, Judge Edward Garrison, theretivas no record that the Board of Directors
had ever granted Peklun an accommodation. 32¢: at | 57; Affidaviof TDM, ECF No. [51-

26] at 1 6.

In the State Court Action, Viktoria Pekluedmitted that Julia “did not receive any
training which would allow her to qualify as'service animal’ under the definition provided in
Titles Il and 11l of the Americans with Disdliies Act (i.e., 28 C.F.R. § 35.104 and § 35.136 and
28 C.F.R. 8§ 36.104).”SeeSpeciale’s First Request for Admisss, ECF No. [57-5] at T 9.
Additionally, Viktoria admitted that she possessed “no documents which reflect that Julia has
ever received any training which would allow hefameliorate sleep disturbance’, as stated by
Dr. Paul Murrly ... .”Id. at ] 10.

On March 11, 2014, Judge Garrison issue@reiminary injunction against Peklun,

Injunction in the State Coukction, ECF No. [57-20] at 1-2. Peklun, via counsel, sought to
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dissolve the preliminary injunction. sirequest was denied on June 9, 2084eOrder Denying
Motion to Dissolve, ECF No. [57-16] at 1.

Meanwhile, the Palm Beach County BoardCounty Commissioner®ffice of Equal
Opportunity (“PBCOEQ”) orgaized an extensive investigation into TDM’'s purported
discrimination. See generallfommission Investigation. Afteonducting numerous interviews
and reviewing all available documentatiordarommunications, the PBCOEO concluded the
following in a 123-page port issued on May 21, 2014

Peklun has a disability as ded#id by the fair housing laws.
According to Peklun’s doctors, he has an impairment that
substantially limits several majtife activities, including walking,
breathing, and performing manual task He also suffers from
depression and anxietgnd his doctors are in agreement that
Peklun needs an emotional support animal.

Peklun Informed the Respondent in writing on two separate
occasions that he was disabled and that he required an emotional
support animal for his reasonable accommodation. In 2011, the
Respondent granted Peklun’s request. In 2013, the Respondent
changed property management companies and required Peklun to
“re-certify” for his reasonable accommodation, to which when he
did, they ultimately denied him based on him already having the
animal prior to making the reasable accommodation request.
This is clearly pretextual and the Respondent failed to follow their
reasonable accommodation policy byquiring Peklun to apply
through the process again and bifirig to notify him in writing
missing documentation when it was needed. Therefore, the
Respondent knew or should have known that Peklun has a
disability and they were awarof his reasonable accommodation
request to the RespondantNo Pet” policy andor Julia to be his
emotional support animal. Furthermore, the Respondent cause
unreasonable delay of Peklun’s request and still denied him of a
reasonable accommodation tttay already granted him.

Despite having a sufficient amount of information to grant
Peklun's reasonable accommtda for a second time, the
Respondent continued to requestditional information, issued
violation notices and has filed amnbitration action against Peklun.
Based on the foregoing, there are reasonable grounds to believe
that the Respondent discriminatadainst the Complainant on the
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basis of his disability whethey asked him in March 2013 to

resubmit his request for a reasonable accommodation when they

already granted him a reasonable accommodation for his

emotional support animal Julia in 2011, and when they eventually

denied' the Complainant's sew request based on pretextual

reasoning
Commission Investigation d4119-20 (emphasis suppliedge alsd?alm Beach County Board of
County Commissioners Office dqual Opportunity, Notice of Determination of Reasonable
Grounds, ECF No. [57-18] at 6 (“[T]here areasonable grounds to believe that [TDM]
discriminated against [Peklun] oretbasis of his disability.”).

On March 14, 2014, Dr. Murry issued anothétele confirming the conclusions reached

in his September 9, 2011 letter, advising the rettidrPeklun has obstructive sleep apnea as a
result of his morbid obesity and uses a slappea machine (“CPAP”) to remedy the problem
when sleeping. CompareMarch 14, 2014 Letter, ECF No. [57-8] atwith Letter from Dr.
Murry, ECF No. [51-5] at 1 (noting that Han has multiple medical problems, has “been
discovered to have sleep apnea syndrome,” whudia helps treat by “detect[ing] [] respiratory
arrest in [Peklun] and [] stimat[ing] arousals to [avoid] dangmrs consequences”). Julia, Dr.
Murry again emphasized, “has been trained to respond to the alarm systems on [the CPAP]
machine and to respond to snoring indubgdalling asleep while sitting . . . .1d. Thus, Dr.
Murry concludes that without Julia, it would l@ossible and likely” for Peklun to come to “an
early demise” by virtue of his obesity, slee;me@p, and other health issues. March 14, 2014
Letter, ECF No. [57-8] at 1. Thereaften August 11, 2014, TDM approved Peklun’s request
for a reasonable accommodatiotseeCorporate Resolution, ECF No. [57-19] at 1. In the
resolution, Julia was classified as emotional support animad.

Notwithstanding the Board’'s renewed apptpv@peciale continued to seek Julia’s

eviction, filing a motion in the State Court Amti requesting that theourt either: (a) hold
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Peklun in contempt of court for violating the pi@ysly-issued injunction; or (b) strike Peklun’s
answer as sanctions for his “willful and contgious disregard” of thinjunction order. See
generallyPlaintiff’'s Verified Motion for Entry ofOrder in State Court Action on December 4,
2014, ECF No. [51-33]. Two montltgter, Peklun took i own life, purportdly on the day he
was to appear in court regarding the afaationed contempt motion. Pls. SOF at  64.

Based on the foregoing, Plaintiffs commeshdéis action alleging that Verduce and
Speciale “commenced a campaign of harassment against Sergey and Viktoria Peklun
[(collectively, the “Pekluns”)] irorder to secure the removlal] pfPeklun’s Emotional Support
Animal, Julia, and to enable [] Speciale to séekrecover damages from the Pekluns via a
county court lawsuit.”"See generall$pAC at 11 24-60. With respectV¥erduce, Plaintiffs allege
that she acted intentionally bpter alia, refusing to acknowledge the accommodation granted to
Peklun in 2011, failing to inform TDM’s nemanagement of the 2011 accommodation, casually
omitting the 2011 accommodation from her affidavit submitted in the State Court Action,
encouraging TDM’s Board of Dectors to seek Julia’'s rewal, and generally supporting
Speciale’s lawsuit against the Peklungd. at  50. As to Speciaglélaintiffs believe the
following conduct to be indicative of his maltis intentions: “[u]lndertaking a campaign of
harassment to achieve the removal of’ Juliespite his knowledge @h she was medically
necessary; falsely alleging that Julia aggravated his allergies; commencing a frivolous lawsuit
against the Pekluns for injunctive relief; andgleeting to inform Judge Garrison that Peklun
was granted an accommodation in 20EBke idat § 51. Plaintiffs alseeek recovery under the
federal and Florida Fair Housi#gts, claiming that TDM and Verduce, by virtue of her position
on TDM'’s Board of Directors, discriminated agsii Peklun on the basis of his disability by:

failing to record the 2011 accommodation; reaugrinim to “re-certify” his request for a

10
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reasonable accommodation in 2013; initiatlgnying his second, unnecessary request for
accommodation; and by declining to engage in the interactive process of granting him a
reasonable accommodatioBee idat 11 73-98.
Il STANDARD UNDER RULE 56 OF THE FEDERAL RULES

A party may obtain summary judgment “if the movant shows that there is no genuine
dispute as to any material fatd the movant is entitled to jungnt as a matter of law.” Fed.
R. Civ. P. 56(a). The parties may support tpesitions by citation to #record, including inter
alia, depositions, documents, affidavits, or detlans. Fed. R. Civ. P. 56(c). An issue is
genuine if “a reasonable triesf fact could return judgnm for the non-moving party.”
Miccosukee Tribe of Indians of Fla. v. United States6 F.3d 1235, 1243 (11th Cir. 2008)
(quoting Anderson v. Liberty Lobby, Ina177 U.S. 242, 247-48 (1986)A fact is maerial if it
“might affect the outcome of the suit under the governing la@.(quotingAnderson477 U.S.
at 247-48). The Court views the facts in tlghtimost favorable to the non-moving party and
draws all reasonable inferendaghe non-moving party’s favoBeeDavis v. Williams451 F.3d
759, 763 (11th Cir. 2006). “The mere existemdea scintilla of evidence in support of the
plaintiff's position will be insufficient; there muste evidence on which a jury could reasonably
find for the plaintiff.” Anderson477 U.S. at 252. Further, tR®urt does not weigh conflicting
evidence.SeeSkop v. City of Atlanta, Ga485 F.3d 1130, 1140 (X1Cir. 2007) (quotingarlin
Comm’n, Inc. v. S. Bell Tel. & Tel. C&02 F.2d 1352, 1356 (11th Cir. 1986)).

The moving party shouldersehnitial burden of showing ¢habsence of a genuine issue
of material fact. Shiver v. Chertoff549 F.3d 1342, 1343 (11th CR008). Once this burden is
satisfied, “the nonmoving party ‘must do more tisanply show that theris some metaphysical

doubt as to the material facts.Ray v. Equifax Info. Servs., L.L,B27 F. App’x 819, 825 (11th

11
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Cir. 2009) (quotingMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gotg5 U.S. 574, 586,
106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986)). é¢ast “the non-moving party ‘must make a
sufficient showing on each essehtéement of the case for whidte has the burden of proof.”
Id. (quotingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)Accordingly, the non-moving
party must produce evidence, going beyond thedptga, and by its own affidavits, or by
depositions, answers to interrogaes, and admissions on file, designating specific facts to
suggest that a reasonable jury coutdifin the non-moving party’s favoiShiver 549 F.3d at
1343. Even “where the pas agree on the basic facts, but diea about the factual inferences
that should be drawn from those facts,” summary judgment may be inappropviateior
Tombigbee Transp. Co., Inc. v. M/V Nan Fue@b F.2d 1294, 1296 (11th Cir. 1983).

In resolving issues presented under Fed. R. Civ. P. 56, “the court may not weigh
conflicting evidence to resolvdisputed factual issues; ifgenuine dispute is found, summary
judgment must be denied.Carlin Commc’n, Inc. v. Southern Bell Tel. & Tel. C802 F.2d
1352, 1356 (11th Cir. 1986%ee also Aurich v. Sanche2011 WL 5838233, at *1 (S.D. Fla.
Nov. 21, 2011) (“If a reasonable fact finder couldwirore than one inference from the facts,
and that inference creates an issue of matéaictl then the court must not grant summary
judgment.” (citingHairston v. Gainesville Sun Publishing C8.F.3d 913 (11th Cir. 1993))). In
particular, summary judgment isappropriate where the Court would be required to weigh
conflicting renditions of material faar determine witness credibilitfgee Hairston9 F.3d at
919;see also Mize v. Jefferson City Bd. of EJ88.F.3d 739, 742 (11th Cit996) (“It is not the
court's role to weigh conflicting evidence to make credibility determinations; the non-
movant's evidence is to be accepk@dpurposes of summary judgment.8ge also Strickland v.

Norfolk S. Ry. C9.692 F.3d 1151, 1154 (11th Cir. 201@¥redibility determinations, the

12
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weighing of the evidence, and the drawing djitienate inferences from the facts are jury
functions, not those of a judge, whether heslog] is ruling on a motion for summary judgment
or for a directedverdict.” (quotingAnderson 477 U.S. at 255))Gary v. Modena2006 WL
3741364, at *16 (11th Cir. Dec. 21, 2006) (F&d.Civ. P. 56 precludes summary judgment
where court would be required teconcile conflicting testimony assess witnesgedibility);
Ramirez v. Nicholgs2013 WL 5596114, at *4 (S.D. Fl@ct.11, 2013) (“The Court may not
make the credibility determinations needed twhee this conflict; only the jury may do so.”).
[I. DISCUSSION

TDM moves for summary judgment on Plaffgti FHA claims, Count IV of the Second
Amended Complaint, asserting that its dem to deny Peklun’s 201Request for Reasonable
Accommodation was reasonable due to the faadt (1) Peklun failed tprovide TDM with the
requested information necessaryé&uify his disability; and (2) Jia was not, in reality, a trained
service animal. See generallyfDM’s Motion. Even assuming the aforementioned facts were
established with respect tBeklun's 2013 Request fdReasonable Accommodation, TDM
contends that Peklun was not a “fijied individual” under the FHA.Id. In response, Plaintiffs
not only reject these contentignbut argue that the factsomcerning TDM's inexplicable
revocation of the 2011 accommodation and subse@atsitlearly evince viations of the FHA.
Plaintiffs claim that the factsupport their claims relating to tientional infliction of emotional
distress to such a degree thiay are entitled to judgmentSee generallyPlaintiffs’ Motion.

The Court addresses the Motions in turn.

13
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A. Plaintiffs’ Claim under the Fair Housing Act (Count IV)°

“[Dliscrimination under the Fair Housing Aatcludes a refusal to make a ‘reasonable
accommodation’ for handicapped persond.bren v. Sasser309 F.3d 1296, 1302 (11th Cir.
2002) (quotingCity of Edmonds v. Oxford House, In&l14 U.S. 725, 729-30 (1995)).
Specifically, 42 U.S.C. 8§ 3604 prohibits discrintina based on the refus@a make reasonable
accommodations in rules, policies, practicessenvices, when such accommodations may be
necessary to afford such person equal opportuaityse and enjoy a dwelling.” 42 U.S.C. §
3604(f)(3)(B);accordFla. Stat. 8 760.23(9)(b) (stating tlts$crimination under the Florida Fair
Housing Act includes “[a] refusal to makeasonable accommodations in rules, policies,
practices, or services, when such accommodatiasbe necessary to afford such person equal
opportunity to use and gy a dwelling”).

“To prevail on a Section 3604(f)(3)(B) claim,pdaintiff must estabsh that (1) he is
disabled or handicapped within the meanioig the FHA, (2) he requested a reasonable
accommodation, (3) such accommodation was necessary to afford him an opportunity to use and
enjoy his dwelling, and (4) the defendants sefll to make the requested accommodation.”
Hawn v. Shoreline Towers Phase 1 Condo. Ass’'n, 847 F. App’'x 464, 467 (11th Cir. 2009)
(citing Schwarz v. City of Treasure Islane44 F.3d 1201, 1218-19 (11th Cir. 2008)). “The
FHA'’s reasonable accommodation provision requaly those accommodations that ‘may be
necessary . . . to afford equal oppoity to use and ¢oy a dwelling.” Schwarz 544 F.3d at

1226 (quoting 42 U.S.C. § 3604(f)(3)(B)) (emphasis removed). Thus, the determination of

> Because the Florida Fair Housing Act and theefal Fair Housing Act are, for all intents and
purposes, identical, theo@Grt considers these claims simultaneousBee Loren v. Sasse309
F.3d 1296, 1300 n.9 (11th Cir. 2002) (“The FloriBair Housing Act contains statutory
provisions that are substantively identical te fiederal Fair Housing Act, and the facts and
circumstances that comprise the federal state fair housing claims are the same.”).

14
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whether a particular accommodation is reasonablelves a very fact-specific inquiry and
necessitates an examinationtloé particular circumstancesoren 309 F.3dat 1302 (“Whether
a requested accommodation is required by lawighly fact-specific, requiring case-by-case
determination.”) (internal tation and quotation omitted}ee alsorerrell v. USAir 132 F.3d
621, 626 (11th Cir. 1998) (“Wheer an accommodation [under tABA] is reasonable depends
on specific circumstances.”) (citation omitted). “Under the Fair Housing Act, plaintiffs have the
burden of proving that a proposed accommodation is reasonabtaén 309 F.3d at 1302
(citation omitted). Moreover, a defendant will not be liable for denying a reasonable and
necessary accommodation when it “never kritb& accommodation was in fact necessary,”
meaning the defendant “must know or reasonalel\expected to know of the existenceboth
the handicap and the necessity of the accommodatibtaivn 347 F. App’x at 467 (citing
Schwarz 544 F.3d at 121PDuBois v. Ass’'n of Apartment Owners of 2987 Kalaka%3 F.3d
1175, 1179 (9th Cir. 2006)) (emphasis added)evaluating reasonabBccommodation claims
under the FHA, courts may look to case lamder the Rehabilitatiolct and the Americans
with Disabilities Act (“ADA”) for guidance.United States v. Hialeah Hous. Aythl8 F. App’x
872, 876 (11th Cir. 2011) (citingchwarz544 F.3d at 1220).

I Whether Peklun was “Handicapped”

Logically, the first argument that must bens@ered is whether Riein is handicapped as
the term is used in the FHA. If Peklun was fdisabled or handicappealithin the meaning of
the FHA,” all other arguments are irrelevant as the first element of Plaintiffs’ FHA claim remains
unsatisfied.See Hawn347 F. App’x at 467. According to TDM, Peklun does not qualify.

“An individual is handicappedor the purposes dhe Fair Housing Actif he has (a) ‘a

physical or mental impairment wiicubstantially limits one or m® of such person’s major life
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activities,’ (b) ‘a record of such impairment,’ @) is ‘regarded as having such an impairment.”
Hawn 347 F. App’x at 467 (citing 42 U.S.C. 8 3602(h))he parties highlight the first method
and present no arguments as to the other it Court tailors its discussion accordingly.

Plaintiffs allege that Peklun was disablethin the meaning of the FHA because he
suffered from “heart disease, kidney disease, tlisgase, sleep apnea, anxiety and depression.”
SeeSAC at  77. TDM asserts that these impantsie€annot be considered a disability under
either the FHA or the ADA. For all intents and purposes, the terms “handicap” and “disability”
have the same legal meaning: “the definitioin disability in the[ADA] ‘is drawn almost
verbatim’ from the definition ohandicap ‘contained in the [FHA].Sabal Palm Condominiums
of Pine Island Ridge Ass'n, Inc. v. Fisché& F. Supp. 3d 1272, 1276 n.4 (S.D. Fla. 2014)
(quoting Bragdon v. Abboft 524 U.S. 624, 631 (1998)) (emphasis omitted) (“Congress’
repetition of a well-establishedrte [implies] that Congress intendi¢he term to be construed in
accordance with pre-existing regulatory interpretations.”).

Courts in this Circuit havéound that merely noting the et@mce of a physical ailment,

such as heart disease, without more, does not constitute a disability within the meaning of the

® Plaintiffs’ do not explicitly argue under amyong. However, in response to TDM’'s Motion,
Plaintiffs cite exclusively to s involving the establishmentaflisability by evidence that the
purported disability interferes with person’s major life activitiesSeePlaintiffs’ Motion, ECF
No. [51] at 17 (noting that Peklunsleep apnea “poses a risk of respiratory arrest while [he] is
asleep”). The distinction is ultimately ofttle consequence as “the record-of-impairment
standard is satisfiednly if [the plaintiff] actually suffered a physical impairment that
substantially limited one or more of her major life activitieslilbourn v. Murata Elecs. N. Am.,
Inc., 181 F.3d 1220, 1229 (11th Cir. 1999) (citi2@ C.F.R. pt. 1630, pp. § 1630.2(k) (1997);
Colwell v. Suffolk County Police Dep158 F.3d 635, 645 (2d Cir. 1998)avidson v. Midelfort
Clinic, Ltd,, 133 F.3d 499, 510 n. 7 (7th Cir. 1998)errod v. American Airlines, Inc32 F.3d
1112, 1120-21 (5th Cir. 1998)) (“The impairment indéchin the record must be an impairment
that would substantially limit one or more of tinelividual’s major life activities.”). Therefore,
the prescient inqurin either context concerns the effect the particatardition has on major
life activities.
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applicable statute. IRlilburn v. Murata Electronics of N. America, Ind.81 F.3d 1220 (11th
Cir. 1999), the plaintiff claimed to be disaedl under the ADA by virtue of coronary heart
disease, arguing that it substantially limitedr performance of the major life activities of
“running, performing manual tasklifting, and working.” Id. at 1227. Notwithstanding the
Equal Employment Opportunity @amission’s regulation includingeart disease in a list of
physical impairments, the Eleventh Circuit concllidieat the plaintiff had not demonstrated that
her heart disease had substantikthited any major life activities.See idat 1227-28 (citing 45
C.F.R. pt. 84, App. A., subpart (A)(3) (1997Although the plaintiff had submitted the affidavit
of her physician, which advisedaththe plaintiff had a “diminished activity tolerance for . . .
running,” the Court found that thadfidavit was conclusory and otivase “insufficient to create

a genuine issue of material facld. Thus, the plaintiff failed testablish by adpiate evidence
that her heart disease impaired a major life fioncsuch as running and the Eleventh Circuit
affirmed the trial court’s decision to grasaummary judgment in favor of the defendalat.

Like the submitted evidence Hilburn, the affidavits of Pekin’s treating physicians do
little, if anything, to elucidate how Peklun’s heart diseagbkstntially limits a major life
activity. Dr. Murry’s various submissions including his September 9, 2011 affidavit and March
14, 2014 letter make only casual refare to Peklun’s heart diseas8eeSeptember 9, 2011,
Letter from Dr. Murry, ECF No. [55] at 1 (noting that Peklun ¥9eing seen on a regular basis
by a cardiologist . . .”); March 14, 2014 Letter, ENo. [57-8] at 1 (stating that Peklun has “a
severe hypertensive condition which has been sltowbe causing severe end-organ damage like
sever kidney dysfunction . . . and hearsedise” and noting that he takes “supportive
medications” prescribed by his doctor). Absolutely no attempt is made to tie this impairment to

the inhibition of a major life antity. “[Clonclusory allegatios without specific supporting facts
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have no probative valueHilburn, 181 F.3d at 1227-28 (quotirifyers v. General Motors Corp.
770 F.2d 984, 986 (11th Cir. 1985)) (finding th#ftdavit which was “devoid of any specific
facts whatsoever which support the conclusion that [the plaintift&dimed affected life
functions were substantially limited). Similg Dr. DiSilvestro’s submissions nonchalantly
reference Peklun’s cardiac isspand, like Dr. Murry’s corresponde®, also fail to address how
such impairments inhibit any nea life functions. For instance, Dr. DiSilvestro simply notes
that Peklun has “cardiac disease which ppaies him to anxiety and depression” and has
“limited function[ing] capacity from[a] cardiac and pulmonary standpoinEeéeCommission
Investigation at 29 (May 12, 2011 tter from Dr. DiSilvestro); Afidavit of Treating Physician
dated March 1, 2013, ECF No. [51-1&] 1. No supportive factre provided to buttress the
vague and conclusory assertion that Peklun hastéd function[ing] capacity from [a] cardiac .
. . standpoint.” See Reis v. Universal City Dev. Partners, L&12 F. Supp. 2d 1238, 1244
(M.D. Fla. 2006) (“Clarity is important when defining a physical impairment [under the ADA]
because the determination of whether Plainti§ubstantially limited ira major life activity is
determined by examining the facand circumstances surrounding particular impairment.”
(emphasis in original)) (citatioomitted). Accordingly, Plaintiffhiave failed to demonstrate that
Peklun’s cardiac issues substantially limited a major life actlvity.

Based on the record presented, Peklunfeiomedical conditions, namely his kidney
disease, lung disease, anxietpd depression also do not suppofinding that hevas disabled
under the FHA. Again, the record contains oatgbiguous references to these medical issues.

Dr. Murry states that Peklun has “kidney dysfime . . . [which] causes fluid accumulation.”

" In fact, Plaintiffs do not seek rebut TDM'’s contention in thiespect, instead opting to focus
exclusively on whether sleep apriea qualifying disability and wéther Julia can be considered
an emotional support animabeePlaintiffs’ Motion, ECF No. [51] at 12-20.
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SeeMarch 14, 2014 Letter, ECF No. [B]f-at 1. References to Pakis anxiety and depression
are made without so much as a modicum dérmation as to how these afflictions affect
Peklun’s daily life® While these conditions are undoubtedigfortunate, the Court is left
wondering in what respect theghibited Peklun’s major life funans. Indeed, Plaintiffs elect
not to contest TDM'’s assertions in this regafske supraote 7.

This leaves Peklun’s sleep apnea as the dislgbility upon which a finding that he was
handicapped under the FHA may be based. OnamafDM asserts that sleep apnea is not a
qualifying handicap under the fagiresented. The Court disagrees.

The submissions of Peklun’s treating physiciares sufficient to eskdish that Peklun’s
sleep apnea interfered with a joralife activity. In 2011, Dr. Murry cleayl noted that, as a
result of Peklun’s sleep apneahéte is the danger of respiratarrest and respiratory failure”
and, “[f]lor this reason, he requires 24 [hour]mtoring.” Letter from Dr. Murry, ECF No. [51-
5] at 1. In 2013, Dr. Murry ain noted the danger Peklursikeep apnea posed, informing TDM
that Peklun’s issue was not only “chronic,” buidataused Peklun to have difficulty ambulating.
SeeAffidavit and February 28, 2013 Dr. Murry LettéCF No. [44-9] at 1-2. Finally, in 2014,
Dr. Murry noted that Peklun sufferdcbm “excessive day-time drowsiness3eeMarch 14,
2014 Letter, ECF No. [57-8] at 1. “In deternmigiwhether a disability qliies as a substantial
limitation of a major life activity, courts are tonsider: ‘(1) the nature and severity of the
impairment; (2) the duration or expected dunatof the impairment;ral (3) the permanent or
long-term impact, or the expected permanentomg term impact ofor resulting from the

impairment.” Mont-Ros v. City of W. Miamil11l F. Supp. 2d 1338, 1351 (S.D. Fla. 2000)

8 The record is devoid of medical evidencattPeklun was being treated for depression and
anxiety. The only mention of sudwonditions is in Dr. DiSilvestrs letter which indicates that
Peklun’s other health conditions “prepiises him to anxiety and depressioséeCommission
Investigation at 29 (May 12, 2011 ttexr from Dr. DiSilvestro).
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(quotingGordon v. E.L. Hamm & Associates, Int00 F.3d 907, 911 (11th Cir. 1996)). Major
life activities include “functionsuch as caring for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, leaynand working,” as well as sleepir@ordon 100
F.3d at 911 (quotin@9 C.F.R. 8§ 1630.2(i))Mont-Ros 111 F. Supp. 2d at 1354-55 (citiRgck
v. Kmart Corp, 166 F.3d 1300 (10th Cir. 1999%norr v. Pepsico Food Servs., Indlo. 97-CV-
1819 (NPM), 1999 WL 200685 (N.D.N.Y. Apr. 8, 1999The above-cited evidence, at a
minimum, allows for the conclusion that PeKkisleep apnea was chronic and severe, affecting
the major life activities of walking and sleepinghese inferences suppar finding that Peklun
was handicapped as the term is used in the FHA.

TDM relies heavily on the caddont-Ros v. City of West Miajill F. Supp. 2d 1338
(S.D. Fla. 2000) to establishahPeklun’s sleep apnea cannotveeto bring him within the
purview of the FHA. InMont-Ros a police officer sued under the ADA asserting that he was
discriminated against on the basis o Hisability, obstructive sleep apneSee id.at 1346-48.
Noting that “[a] physical condition, however, doaot automatically qualify as a ‘disability’
simply because it is documented in a mediaadyst diagnosed by a doctor, or capable of being
medically treated,” the Court rejected the pidifls conclusion that his sleep apnea “was an
impairment of a severe, extemmdduration, or involved a [s]utantial permanent impact.Id. at
1356 (citation and quotation omitted). The Cousoaémphasized that the plaintiff's “sleep
apnea condition is treatablnd can be corrected.ld. at 1356. For instae, the plaintiff's
treating physician noted that his condition wag€ectly related to his obesity” and, therefore,
could be alleviated witla weight reduction programld. Additionally, “the use of a CPAP
machine at night” would mitigate the conditidaring the sleeping hours thereby reducing any

daytime drowsiness.ld. Accordingly, the Court concludethat the plaintiff had failed to
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“demonstrate that he is ‘substatlly limited in a majo life activity,” as required by the ADA.
Id. at 1356-57.

According to TDM, Peklun’s condition is ndardentical because it is ameliorated by the
use of a CPAP machine and is causallyliatéd with his morbid obesity. YelMont-Rosis
factually distinguishable. Thconclusion reached therein svaredicated upon a dearth of
evidence. See id.at 1356. The Court specifically notechttihe plaintiff “hafl] failed to offer
any evidence to demonstrate that his allegetiition was an impairment of a severe, extended
duration, or involved a [s]ubsntial permanent impact.1d. Although Peklun’s condition may
have been susceptible to tment, like the plaintiff inMont-Ros it has, nevertheless, been
demonstrated that the condition was both seaerk of extended duration, requiring Peklun be
monitored around the clock. @ontrast, the plaintiff iMont-Rosfailed to proffer “any evidence
that he was incapacitated in any manner-eithewatk or in his daily activities-since his
diagnosis of sleep apneald. Reaching an alternative conclusion would necessitate discounting
the established severity and exff of Peklun’s affliction, in other words, the drawing of an
inference against Plaintiffs. The record evidemdethis case, albeit sparse, is adequate to
determine that Peklun’s sleep apnea, notwitltbtentreatment via the use of a CPAP machine,

inhibited the major life activitiesf breathing and/or sleepifigAccordingly, there is sufficient

°In fact, the ADA, as amended, now states that“determination of whether an impairment
substantially limits a majdife activity shallbe made without regard to the ameliorative effects
of mitigating measures . . . .Verhoff v. Time Warner Cable, In299 F. App’x 488, 494 (6th
Cir. 2008) (quoting 5 Pub.L. No. 110-325, § 3(4)(B)( No correspondiig language exists in
the FHA, and one court in th@ircuit has rejected the contem that amendments made under
the ADA should act texpand the FHA.See Ajit Bhogaita. Altamonte Heights Condo. Assn.,
Inc., No. 6:11-CV-1637-ORL, 2012 WL 6568, at *5 (M.D. Fla. Dec. 17, 2013ff'd sub
nom. Bhogaita v. Altamonteleights Condo. Ass'n, Inc765 F.3d 1277 (11th Cir. 2014)
(declining to apply ADA Amendments Act of 2008 amendments expanding scope of ADA
protections to FHA and noting thamportant differences [exismong these statutes . . ., the
ADA and the [Rehabilitation Act] malge broader than the FHA” (quotirBchwarz 544 F.3d at
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evidence to deem Peklun handicapped within the mgaf the FHA. Plaintiffs satisfy the first
element of their § 3604(f)(3)(B) claim.

i. The Denial of the 2013 Accommodation Request

TDM next asserts that it cannot be hiddble for the denial of the 2013 accommodation
request because Peklun failed to provide adequate information regarding his disability, as well as
the requisite paperwork establishithgt Julia was, in fact, a treed and certified service animal,
as he and his doctors had previously statedMHPgues that it cannot deeld accountable for
denying a reasonable and necessary accommadatien it “never knew the accommodation
was in fact necessary.Hawn 347 F. App’x at 467 (citinchwarz 544 F.3d at 1219). Thus,
before TDM can be subject tability under the FHA, TDM mushave been informed of, or
“reasonably [] expected tnow of[,] the existence djoththe handicap and the necessity of the
accommodation.”ld. (citing DuBois 453 F.3d at 1179) (emphasis added).

TDM’s first contention is belied by the Cdisr conclusion in thereceding section. The
submissions of Peklun’s treating physicians, paldidy those of Dr. Mury, alerted TDM to the
existence of Peklun’s handicap. In fact, #uitional documentation TDM requested was not
directed at discovering the trumature of Peklun’s disabilitylnstead, the substance of TDM's
request concerned whether Julia was prigpeertified as a service animalSeeCommission
Investigation at 64 (including Mal3, 2013 letter from Ms. Plattb Wallis requiring Wallis to
submit Julia’s certifications). Accordingly, tiourt can quickly conclude that TDM was aware
of Peklun’s disability and movi the more salient inquiry concerning whether TDM was fully

apprised of the necessity of the accommodation.

1212))). This Court expresses no opinion on #seieé, but simply notes that there remains a
guestion as to whether the FHA has been siiyilaxpanded in light othe ongoing interplay
between the two statutes.
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Relying onHawn v. Shoreline Towers Phase 1 Condo. Ass’n, B&7 F. App'x 464
(11th Cir. 2009), TDM asserts &h Peklun’s failure to prode Julia’s ceification dooms
Plaintiffs’ FHA claim. InHawn the plaintiff purchased a congaium unit which was subject
to a “no pets policy.” Id. at 465. In contravention to thisstriction, the @intiff obtained a
puppy. Id. Seeking to have the condo associateconsider its pet polg the plaintiff wrote
the association in January 2005, informing thtbat the animal was a “companion,” but never
referring to it as a service animdt. Almost a year later, on in June 2006, the plaintiff claimed
to have suffered from physical and psychiathisabilities and, as a rdgu‘[could] never feel
safe alone.” Id. at 465-66. This letter also discussed her companion, noting that he was a
“service animal . . . dually trained to heJpim] both physicallyand psychological,” and
requested an exemption frometlassociation’s no pets policyd. Thereafter, the association
requested additional information in order to consider the requestat 466. The plaintiff
elected not to respond tbe association’s request for addi&b information and, thereafter, the
association denied the accommodatidd. The association persisted, once again asking the
plaintiff for the specificsupporting documentatiorid. Again, the plaintiff failed to respondd.
Instead, the plaintiff filed a complaint witthe Florida Commissn on Human Relations
(“FCHR”). Id. After an investigation, the FCHR concluded that there was reason to believe that
the association had discriminated against taepff by refusing to reasonably accommodate his
disability. I1d. The plaintiff then filed an action in the Northern District of Florida, allegimey
alia, violations of the Federal aridorida Fair Housing Actsld.

The district court granted sunamy judgment on all claimsSee id. Even when assuming
that the plaintiff was disabled within the meaning of the FHA, the district court found that the

plaintiff had failed to provide sufficient evidea to establish the following facts, among others:
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(1) that the association “knew or should hausown of the disability”; and (2) that the
“requested accommodation was necessary to aftbedplaintiff] equalopportunity to use and
enjoy his dwelling.” Id. The Eleventh Circuit affirmed, noting that “[tlhe duty to make a
reasonable accommodation does not simply spriog fthe fact that the handicapped person
wants such an accommodation made”; instead, $hecetion must have “the ability to conduct
a meaningful review of the requested accommodatioldl” at 468. Because the plaintiff's
correspondence “included unclear explanationsand.was wholly inconsient with the reasons
he provided in [other correspondence] for viagpt{the animal] in his condominium unit,” the
plaintiff's “refusal to complywith subsequent requests f@asonable documentation prevented
[the association] from conducting a meagful review of [hs] application.” Id. Consequently,
the association “could not have actually known bé[plaintiff's] disability and the necessity of
the service animal.’ld.

Akin to Hawn, Peklun failed to provide TDM with the requested documentation in 2013.
Based on this fact alone, TDM Ilmes it is entitled tgudgment on Plaintiffs’ claim under the
FHA. In response, Plaintiffs implores the Cotwariook at the broader piate, specifically, that
TDM'’s request that Peklun re-sulirhis application amounted to ambitrary revocation of the
previously granted accommodatioWVhile this claimed “arbitraryevocation” of a previously
afforded accommodation may cause the Court tstgpre the legitimacy of that action, that is
not what happened here. The ispdited record evidee reveals that in dg 2013, under threat
of litigation from Speciale and in light of éhfact that no record of Peklun’s previous
accommodation existed, TDM undertook stepsdnfirm Julia’s medical necessityseeEmail
Chain, ECF No. [51-10] at 1-5 (noting that TDduld not locate the original application, and

that given Speciale’'s express threats of litgatand dissatisfaction with TDM’'s original
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explanation, TDM needed to “@@nfirm that [Peklun] needs ithmedically necessary dog”).
Thus, the denial of the 2013 Request was nofRlasitiffs suggest, an abrupt revocation of
Peklun’s 2011 accommodation.

Plaintiffs direct the Courto no authority indicating that was improper for TDM to
require confirmation of Julia’s necessitPlaintiffs rely exclusively on the case Afley v. Les
Chateaux Condo. Ass’'n, IndNo. 8:10-CV-760-T-33TGW, 2010 WL 4739508 (M.D. Fla. Nov.
16, 2010) for their proposition that TDM’s subsequent request for additional information was
violative of the FHA, yetAlleyis inapposite.

The plaintiff inAlley, a disabled individual, obtained a golf cart to increase her mobility.
Id. at *1. In 2004, prior to moving in to her comdimium unit, the plaintiff obtained permission
to use her cart on the premisekl. For four years, the pldiff used her golf cart without
incident. 1d. In 2008, the plaintiff received a lettédrom the newly-elected head of the
condominium association requesting updated medwoalmentation and threatening removal of
the cart if the plaintiff failed to complyld. The plaintiff provided ta requested medical report
but the association never responded,ahgreffectively denying her requedd. at *1-2. Ruling
on the motion to dismiss, the Court found that #ssociation’s decisioid not respond to the
plaintiff's supplemental documentation amountedato effective denial of her request for an
accommodation, thereby satisfying the fourth element of a claim under 42. U.S.C. §
3604(f)(3)(B). Id. at *3-4. Thus, the question before tGourt was not whether the request for
additional documentation preseata violation of the FHA but, ther, whether the association
had denied her request for an accommodation wHaited to respond to the documentation and
opted to continue its campaign of threats andhdsment. The Court is unable to locate any

authority that categorically precludes a hogs association from requesting additional
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documentation supporting the request for an mcoodation, especially vane there exists a
substantial temporal disparity between the ihaplication and the regsted update. However,
the Court is not inclined to make such a suweg proclamation that sh actions are always
justifiable.

Countless scenarios can be envisioned &/hereasonable accommodation is granted on
the basis of a disability or hdicap which is later eliminated through medicine, treatment,
surgery, or other means. This is most eallilgtrated by way of hypadietical. An individual
may require the use of a mobility scooter beeaslse has suffered an unfortunate injury which
has frustrated her ability to @ser legs. She requests a oeable accommodation in light of
her handicap and the governing association grdrgtgequest. With treatment and time, her
mobility returns to her, and with her progress, her handicap, as well as the necessity of the
scooter, dissipates. A conclusion contrary to the one reached above would preclude the
governing association from inquiring as tce thontinuing need for the accommodation. No
provision of the FHA purportdo make a granted accommodati eternal. To the extent
Plaintiffs wish the Court to adopt this seeqly illogical rule, they have floundered on their
obligation to inform the Court of the pertindatv. Consequently, TDM'’s request that Peklun
re-submit an application to verifyhether Julia was necessary daes in and of itself, yield a
guestion as to whether an FHA violation occurred.

Having determined that TDM did not err bgquesting that Peklun resubmit information
regarding Julia’s necessity, e&hCourt now turns to whethehe facts surrounding Peklun’s
application, as well as TDM'’s regpse and ultimate denial ofehliequest, creates a triable issue
of fact under the FHA. The Coug once again drawn to the caseHafwn v. Shoreline Towers

Phase 1 Condo. Ass'n, In@47 F. App’x 464 (11th Cir. 2009vhich provides guidance on the
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issue of whether TDM was within the ambit ofriights when it requested that Peklun re-submit
his application.

The Court inHawnfound that “[t]he duty to maka reasonable acconaalation does not
simply spring from the fact that the hangipad person wants such an accommodation made.”
Id. at 468. An association must have “the &pilio conduct a meaningful review of the
requested accommodation,” before it canheél accountable for denying the requeSeeid.

The record indicates that Peklun failed to provide TDM with the requested documentation with
respect to his 2013 accommodation request. twhlzstanding the fact that the previous
accommodation was granted for an “emotional support anitha?&klun and his treating
physician represented, unequivocally, that Jwigs also a service animal who was traiaed
certified to assist Peklun in the treatment of blisep apnea by detecting respiratory arrest and
offering stimulation to prevent theatural consequences there@eeSeptember 9, 2011, Letter
from Dr. Murry, ECF No. [51-5] af. (“His pet dog has been trained to detect . . . respiratory
arrest in him and to stimulateoarsals to pre[v]ent dangerous cegsences. His pé&s identified

as a certified act guideline. d@ise allow this service animalreside on your premises . . ..");
February 28, 2013 Murry Letter, ECF No. [44-9] at 1-2 (stating that Jufieaised to facilitate
patient’s night-time breathing” and again reitergtthat Julia is a “certified service animal” who
has “been trained to dete@spiratory arrest ...and to stimulate aroust pre[v]ent dangerous
consequences”). Based on these representafl@i® was free to request documentation and
information supporting these claims in orderconduct a meaningful review. As noted by

another court in this Circuit;a housing provider may requeseliable disability-related

19 The record indicates that the 2011 accomrtiodavas based on Juliaisse as an emotional
support animal.SeeAff. of Wendy Casey, ECF No. [51-23} § 7; Aff. of Bert Howard, ECF
No. [51-28] at | 5; Aff. of AlexCurcio, ECF No. [51-29] at § 4ff. of Ronnie Barker, ECF No.
[51-30] at 1 5.
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information that (1) is necessary to verify ttieg person meets the Act’s definition of disability .
. ., (2) describes the needed accommodation(#nshows the relationship between the person’s
disability and the need fdhe requested accommodation&jit Bhogaita v. Altamonte Heights
Condo. Assn., IncNo. 6:11-CV-1637-ORL, 2012 WL 6568, at *6 (M.D. Fla. Dec. 17, 2012)
affd sub nom. Bhogaita v. Altamonte Heights Condo. Ass’n, &5 F.3d 1277 (11th Cir.
2014) (quotingOverlook Mut. Homes, Inc. v. Spencdd5 F. App’x 617, 621-22 (6th Cir.
2011)). The permissibility of such requests was also acknowledged by the lower ¢tauwstin
“[1]t is reasonable to requirthe opinion of a physician who ksiowledgeable about the subject
disability and the manner in which a service dog aareliorate the effects of the disability.”
Hawn v. Shoreline TowershBse | Condominium Ass'n, IndNo. 3:07—cv-97/RV/EMT, 2009
WL 691378 at * 7 (N.D. Fla. 20093ff'd 347 F. App’x 464 (11tiCir. 2009) (quoting’rindable
v. Ass’n of Apartment Owners of 2987 Kalakas@4 F. Supp. 2d 1245 (D. Haw. 20@3{d sub
nom. DuBois v. Ass’'n of Apartment Owners of 2987 Kalgk4ba F.3d 1175 (9th Cir. 2006)).
And while “detailed information about the natuoé a person’s disability is not necessary,”
Overlook 415 F. App’x at 621-22an association is certainlyeasonable in requesting
documentation explicitly relied upon inetfindividual's request for accommodatioBee, e.g., In
re Kenna Homes Co-op. Corf210 W. Va. 380, 391 (2001) (“[lI]s not unreasonable to require
proof of proper training in théorm of a written assertion by éhdog'’s trainer that the dog has
been trained to perfor specific tasks.”).

In response to Ms. Platti’'s May 13, 2013 correspondence, Wallis stated that he and
Peklun were “working diligently to provide” ¢hrequested documentation. Wallis May 16, 2013
Letter, ECF No. [44-2] at 1. Eight days latérallis submitted one of the requested documents,

but not Julia’s purported certificatio®eeCommissioner Investigation at 68ee alsoEmail
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from Wallis dated May 21, 2013, ECF No. [44-4]. Natti again requested the documentation

Dr. Murry claimed to have relied uporSeeEmail dated May 21, 2013, ECF No. [44-4]. Ten

days passed and neither Wallis nor Peklun submitted the requested documents. On May 31,
2013, Peklun’s request was denied. Pls. SOF4t JPeklun’s failure to provide the information

after not one, but two requedlikely “prevented [TDM] from conduatig a meaningful review of
[Peklun’s] applicationand thereby [TDM] ljkely] could not have actllg known of . . . the
necessity of a service animalMawn 347 F. App’x at 468. A question arises, however, when
recognizing the context oféhparticular denial.

More likely than not, the Pekluns were notpossession of any ddication that would
serve as evidence of Julia’s treng and, further, Julia seemindcked any training whatsoever.
SeeSpeciale’s First Request férdmissions, ECF No. [57-5] &f 9-10 (containing Viktoria
Peklun’s admission that Jall‘'did not receive any training whiavould allow her to qualify as a
‘service animal” under the ADA, and that shal diot possess “documents which reflect that
Julia has ever received any traigiwhich would allow her to ‘antierate sleep disturbance’, as
stated by Dr. Paul Murr[ly . . .”). Afibugh not defined by the FHA or the accompanying
regulations, the term “service animal” is “undew for purposes of the [ADA] to include ‘any
guide dog, or other animal individlly trained to do work or pesfm tasks for the benefit of an
individual with a dsability . . . .”” Prindable 304 F. Supp. 2d at 1256 (quoting 28 C.F.R. §
36.104 (2002)). Thus, no statuteregulation requires an individu& obtain certification for
their pet in order for that peb be considered a service aaminfalthough it would be hearty
evidence of the pet’s trainingNevertheless, the absme of any certificatin or training did not
permit TDM to immediately deny the request without further inquiry given that Peklun was

previously granted an accommodation for Julialo basis that she was an “emotional support
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animal” in 2011. According to TDM’s prior Boarof Directors, after reviewing pertinent
medical documentation and interviewing Pekluptg/sician, the board accommodated Julia as
an “emotional support animal.'SeeAff. of Wendy Casey, ECF No. §527] at {1 4-7; Aff. of
Bert Howard, ECF No. [51-28] at BY5; Aff. of Alex Curcio, ECANo. [51-29] at {8-4; Aff. of
Ronnie Barker, ECF No. [51-30] at 1 4-5. tivally, Dr. Murry and Peklun’s more recent
representation that Julia was now to be consider&service animal” prompted some confusion.
In contrast to a “service animal,” an “enwotal support animal” does not require “task specific
training.” See Warren v. Dels Towers Condo. Ass'n, Inc49 F. Supp. 3d 1082, 1086-87
(S.D. Fla. 2014) (citingsabal Palm Condos. of Pine IslaiRidge Ass'n, Inc. v. Fische6 F.
Supp. 3d 1272, 1281 (S.D. Fla. 2014); Pet Owners$or the Elderly and Persons With
Disabilities, 73 FR 63834-001) (reviewing FHA regulations and concluding that “[tlhe HUD
rulings and notices make cleaatlan emotional support animated not be specifically trained
because the symptoms the animal amelioratesnargal and emotional, rather than physical”).
Both types of animals qualify for aagonable accommodation under the FH®ee id. With
respect to Peklun’s 2013 Request, DrSibiestro indicated that Julia wdmth an emotional
support animal and a service anim&8eeAffidavit of Treating Physician dated March 1, 2013,
ECF No. [51-15] at 1. Because knowledgedlaf 2011 accommodation based on Julia being an
“emotional support animal” was imputed to TDdMcurrent board and also brought to its
attention again in 2013, it had abligation to open a dialoguegarding Julia’s purpose before
denying the request, especially givilae mildly conflicting reportslankowski Lee & Associates
v. Cisneros 91 F.3d 891, 895 (7th Cir. 199@&s amendedAug. 26, 1996) (“If a landlord is
skeptical of a tenant’s allegelisability or the landlord’s abil to provide an accommodation, it

is incumbent upon the landlord to requestudnentation or open a dialogue.”).
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Hawn does not mandate that the Court findM'B 2013 denial to beeasonable as a
matter of law; the case is slightly, but critically distinguishable on this pointHalan, the
plaintiff provided “wholly inconsistent” reasis for the requested accommodation and the
plaintiff's refusal to provide the documentatioecessary to investigate this conflict was not
provided. See347 F. App’'x at 468. Here, there was, admittedly, a soft conflict between the
2011 accommodation and the 2013 Request, and TDM was reasonable in requesting
supplemental information regarding Julia’s tragni The issue of fact arises due to TDM'’s
exclusive reliance on the lack of certification and its failure to exert any effort to investigate the
status of the alternative possibility: that Juliasveaill required as an estional support animal.
Julia may have served Peklun as both an ematisupport animal as Was a service animal;
the two bases are not mutuadlyclusive. For this reason,mamary judgment on Count IV must
be denied.

iii. TDM’s Arguments Made in Response to Plaintiffs’ Motion

TDM has submitted an omnibus memorandum which replies to Plaintiffs’ Response in
Opposition to TDM’s Motion and, also, ggonds to Plaintiffs’ Cross-MotionSee generally
TDM'’s Response, ECF No. [57]. The memorandumifes with additional assertions and new
arguments not raised in its original MotiorNor do the additional arguments address issues
raised by Plaintiffs’ Cross-MotionSee generally id.For example, TDM asserts that because
Julia posed a direct threat to the health ofcsde, the 2013 denial was reasonable pursuant to
42 U.S.C. § 3604(9).SeeTDM’s Response, ECF No. [57] 4R-15. This sttutory argument
appears nowhere in TDM’s Motion and, therefdahes argument, and atither newly-advanced
arguments are improperPreferred Care Partners Holding Corp. v. Humana, Jndo. 08-

20424-CIV, 2008 WL 4500258, at *2 (S.D. Fla. C&t2008) (“To the extent that Defendant has
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raised made new arguments—oth®n those that specificalpddress points made by Plaintiff
in its Response—the Court wilgnore such arguments.”). Mertheless, the Court briefly
entertains them.

Section 3604(9) states that “[n]othing in tBigbsection requires that a dwelling be made
available to an individual whose tenancy would constitudirect threat to the health or safety of
other individuals or whose tengnwould result in substantial physical damage to the property of
others.” 42 U.S.C. 8§ 3604(9). Consideratadrthe competing interests of the accommodation
and the health and safety of others shoulduohe an examination of, among other things,
whether the threat to the hea#thd safety of others “cannot beduced or eliminated by another
reasonable accommodationN¥arren 49 F. Supp. 3d at 1087 (citing U.S. Dep’t of Hous. and
Urban Dev.,Service Animals and Assistance AnimalsReople with Disabilities in Housing
and HUD-funded Programs However, “determining whether [an animal] poses a direct threat
that cannot be mitigated by another reasonabt®mmodation is not a question of law, it is
distinctly a queson of fact.” Id. The record concerning Specialeilllergies and the effect on
Julia is contentious and theo@t declines to grant judgment based on a hotly debated factual
dispute. Whether Julia’s effeah Speciale could have beenadimrated through the adoption of
other accommodations hag ye be demonstrated.

Next, TDM argues that it was reasonable in denying the accommodation because Judge
Garrison denied Peklun’s motion to dissolve theiprinary injunction issued in the State Court
Action, thereby ratifying TDM’'sdecision to deny the accommodation. While this Court does
not seek to disturb Judge Gaon’s independent determination, this Court is not bound by the
same judicial findings. Firsthe question before Judge Garrison was not whether the denial of

the accommodation presented a triable claim utide FHA. Second, it appears that Judge
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Garrison was not informed of the accommodation that TDM afforded Peklun in 3@&Drder
Granting Injunction in the StatCourt Action, ECF No. [57-20&t 1-2 (noting that Peklun
maintains a canine in theainit “without the approval of the Bod of Directors of [TDM]"). His
calculus may have been different had that judggnhafforded the benefit of the complete record
this Court now has before it. Consequently,@loairt will not treat Judg Garrison’s decision as
a ratification of the legality of TDM’s actions as they are considered in the context of the FHA.
TDM'’s final argument is without merit andqeires little, if any, consideration. TDM
argues that Plaintiffs cannot gue their claim under § 3604. TD#/Response, ECF No. [57] at
17-20. According to TDM, § 3604 “applies only descrimination related to the acquisition or
sale and rental of housing.ld. at 17. In support, TDM citeSourlay v. Forest Lake Estates
Civic Ass'n of Port Richey, Inc276 F. Supp. 2d 1222 (M.D. Fla. 2003j)cated No.
8:02CV1955T30TGW, 2003 WL 22149660 (M.Bla. Sept. 16, 2003)Gourlays reasoning is
wholly inapplicable to the instant action #s Middle District of Florida was faced with
interpreting a subsection of 304 not implicated hereil. See id.at 1229-30. The court in
Gourlay determined that § 3604(a) applied exclugivigl “discriminatory conduct that directly
impacts a plaintiff's ability to locatin an area or obtain housing amot conduct that just
allegedly interferes with these or enjoyment of a dwellirajter that dwelling is purchasedfd.
(emphasis added). Plaintiffs bring their actiorder § 3604(f), which probits individuals from
discriminating “in the sale or rental, or to atlvése make unavailable or deny, a dwelling to any
buyer or renter because of a handicap.22 U.S.C. § 3604(f)(1). Conduct qualifying as

discrimination in this context includes “a refl to make reasonable accommodations in rules,

1 TDM's other cited authoritplso discusses subsections§a8604 not relevant herSee, e.g.,
Lawrence v. Courtyards at Deerwood Ass'n, Ing@l8 F. Supp. 2d 1133 (S.D. Fla. 2004)
(discussing 8§ 3604(a) and (b)dational citations omitted).
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policies, practices, or servicewhen such accommodations may be necessary to afford such
person equal opportunity toaisnd enjoy a dwelling.”ld. at 8 3604(f)(3)(B). Subsection (f)
clearly applies to the circumstances of thisecand consideration of TDM’s assertion that
Plaintiffs’ cannot maintain an action under 42 U.S.C. § 3604 is unwarrdnted.
B. Defendant Verduce InappropriatelySeeks Affirmative Relief in Response

Defendant Verduce asserts that she cannaotdeidually liable for thke actions of TDM.
SeeVerduce’'s Response, ECF No. [60] at 18-25.isTrequest is inapprojaite as a party may
not seek affirmativeelief in responseSee Anderson v. Branch Banking & Trust,0¢o. 13-
CIV-62381, 2015 WL 4554921, at *17 (S.D. Fla. July 28,9(q1lt is not appopriate to seek an
order for affirmative relief ira response to a motion.” (quotisgliver v. Karp No. 14-80447—
ClV, 2014 WL 4248227, at *5 n. 3 (S.D. Fla. Aug. 27, 2014¢e also CompRehab Wellness
Grp., Inc. v. SebeliydNo. 11-23377-CIV, 2013 WL 1827675, at *7 (S.D. Fla. Apr. 30, 2013)
(citing Fed. R. Civ. P. 7) (noting th'& response to a motion is not a motion”).

C. Plaintiffs’ Motion fails to assert a Suficient Basis for Judgment on the Remaining
Claims (Counts | through III)

Although Plaintiffs move for summary judgmt, they make no argument concerning
their entitlement to judgment as matter of law. Instead, #te conclusiorof their Motion,
Plaintiffs’ state, in a conclusp fashion, that the facts ared*one-sided that one party must
prevail as a matter ofwa” Plaintiffs’ Motion, ECF No. [51] at 19 (citingAnderson v. Liberty

Lobby, Inc, 477 U.S. 242, 252 (1986)). At no poidbes Plaintiffs’ Motion address the

12 TDM also believes that it should be ingeth from the conduct of Verduce and Speciale,
claiming that an association is not always lidblethe actions of its dactors. While this may
be true, TDM fails to present relevant awity involving actions under 8 3604 and, accordingly,
has not adequately supported this point. The casélaefs. Opportunities Project For
Excellence, Inc. v. Key @my No. 4 Condo. Assoc., In&10 F. Supp. 2d 1003 (S.D. Fla. 2007)
merely stands for the proposition that individbabrd members may be held individually liable
under the FHA, not vice vers&ee idat 1013-14.
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remaining claims against Verduce and Specialgecifically, those relating to intentional
infliction of emotional distress @ints | through Ill). Acordingly, Plaintiffs fail to satisfy their
initial burden on summary judgment of demonstigtinat there is no genuine dispute as to any
material fact. As such, threMotion must be deniedSeeFed. R. Civ. P. 56(a).
IV.  CONCLUSION
Based on the record presethtesummary judgment is imgper. It is, therefore,
ORDERED AND ADJUDGED that
1. Defendant Tierra Del Mar Condomim Association, Inc.’s Motion for
Summary JudgmenECF No. [44] isDENIED.
2. Plaintiffs, Alexander Peklun, as PersoR&lpresentative of the Estate of Sergey
Peklun, and Viktoria Peklun’s Credviotion for Summary JudgmerECF No.
[52], isDENIED.
DONE AND ORDERED in Chambers in Miami, Florida, this"7day of December,

2015.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record

35



