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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.9:15¢cv-81162ROSENBERG/BRANNON

KATHLEEN WOODY, for herself and as Personal
Representative of the Estate of Mark G. Baker,
MARTIN G. BAKER, and LUKE FRANKLIN BAKER,

Plaintiffs,
V.
DELRAY MEDICAL CENTER, FAIR OAKS
PAVILION AT DELRAY MEDICAL CENTER,
and DR. LOUIS D. GOLD,

Defendants.
/

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMISS AND
DISMISSING COMPLAINT WITHOUT PREJUDICE

THIS CAUSE is before the Court on Defendants Delray Medical Center and Fair Oaks
Pavilion at Delray Medical Center{8Fair Oaks”) Motion to Dismiss Plaintiffs’ Complaint and
to Strike Plaintiffs’ Demands for Punitive Damages and AttornEges [DE 22], as well as
Defendant Dr. Louis D. Gold, M.D.’¢'Dr. Gold”) Motion to Dismiss/Motion to Strike and
Motion for More Definite Statement [DE 24]. The Court has reviewed the motions,ifdaint
responsessee DE 26 and 28, and Defendants’ riegl see DE 27 and 30As more fully
explained below, the Motions [DE 22, 24] @RANTED.

The Defendants argue thais not clear precisely what claims Plaintiffs are attempting to
bring, although the claims appear to sound, at least in part, in medical magprabecCourt
agrees.Count 1 of the Complaint alleges: “Defendants’ egregious actions violdbed [
decedetis] human rights and were the proximate cause of [the decedent’s] death.” DE 1 at 9

(capitalization omitted). Count 2 alleges: “Defendants’ gross and malicioimmsacif abuse
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including fraud falsifying of medical records, human rights violations of abuse adrpdenial
of treatment for lethal combination of 4 hospital administered opiates and alcshobrk
medical reasons, malicious infliction of emotional distress and recklessgalid for the
consequences caused [the decedent’s] death and pasufiedng to [the decedent] and his
family.” 1d. at 10 (capitalization omittedAccordingly, the Complaint [DE lis DISMISSED
without prejudice for Plaintiffs to clarify the nature of the claims they areipwgs

The Defendants have raised additional arguments in support of their motions to dismiss.
The Court addresses these arguments below. To the extent Plaintiffs elgaimst Defendant
Delray Medical Center sound in medical malpractice, these claim®PI&®I SSED with
prejudice for failure to comply with Florida’s peeiit notice requirements for such claims within
the time specified in the statuof repose. Additionally, Defendant Fair Oaks Pavilion at Delray
Medical Center iDISMISSED with prejudicebecausat is merely a fictitious name owned by
Defendant Delray Medical Center.

l. BACKGROUND

In considering a motion to dismiss, the Court must accept the allegatitrecomplaint
as true and construe themthe light most favorable to the plaintifSee Resnick v. AvMed, Inc.
693 F.3d 1317, 1321 (11th Cir. 2012). Accordingly, the following facts &emtom Plaintiffs’
Complaint:

In August 2011, the decedent was 26 years®d@DE 1at 7 { 34. On August 14, 2011,
he was admitted to Boca Raton Communitiospital after being found unconscious and
unresponsive from a suspected alcohol overdikeat 34 Y 56. Later that day, he was

transferred tdefendantFair Oaksfor a mental health evaluation under Florida’s Baker. ALt



at 34 § 5.DefendantDr. Gold evaluatedhe decedenand “stated that hospitalization for the
following 2 to 3 days was medically necessaig.”at 4 § 7.

The decedent'gparents who were living in Marylandflew from Baltimore to Fort
Lauderdaleon August 15, 2011ld. at 45 11 8-11. After their flight landedthe decederg
father, Plaintiff Martin Baker,called the hospitabnd was informed thathe decedenbeen
discharged at 12:30 p.rd. at 5 1 14 Hospitaladministratorsrefus[ed] to supply information
regardirg [the decedent’sgondition prior to discharge and locatiohd: at 5 § 15. Around 5:00
p.m., the decedeid father contactedefendantDr. Gold, who refused to give information
regardingthe decederg condition and stated, “I hear you are going to sue and | am
retaliating with a felony against your son[l§l. at 5  16.

The decederd parentssearched for hinto no avail Id. at5 § 17. Theycontacted the
police, who informed them that at 8:10 p.m. on the night of August 15, 2011, a represehftative o
DefendantFair Oaks hadinitiate[d] a delayed Report 8 hours aftee decederd discharge of
a[n] alleged improper action by [the decedaithough no victim was listedld. at 56 § 18.

“The police discounted the Delayed Report . . . as so deficient as to be spurious and.5pecious
Id. at 6 1 19.

Defendant Fair Oakdischargedthe decedentwithout money, without transportation,
[and] without any place to gold. at 7 § 31Defendants“vindictive threats, abuse of authority,
and ret@ation” madethe decederitafraid to be seen by anyone or seek hgldd. at 6 § 22the
decedentwalked 9 miles in the driving rain without access to water or food with 4 hospital
administered opiate drugs and alcohol inside that the hospital did not medically detox and he
died within hours.”ld. at 6 { 23the decederd body was discovered the next morning, and a

coroner’s report listed the cause of death as “the combination of alcohol and 4 hospital



administered opiates in the early morning hourdwdust 16, 2011.1d. at 67 1 2527. After
his death,the decedent’'s admission and discharge records were “edited” and “changed” by
DefendantGold and/or otherdd. at 67 11 24, 28.
. LEGAL STANDARD

“To survive a motion to dismiss, a complaint must aontsufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fAshctoft v. Igbal 556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twombl|y550 U.S. 544, 570 (2007)). Although
this pleading standard “does not require ‘detailed factual allegations,” deménds more than
an unadorned, théefendanunlawfully-harmedme accusation.id. (alteration added) (quoting
Twombly 550 U.S. at 555). Pleadings must contain “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not Bwdmbly 550 U.S. at 555
(citation omitted). Indeed, “only a complaint that states a plausible claimelief survives a
motion to dismiss.’Igbal, 556 U.S. at 679 (citingwombly 550 U.S. at 556). To meet this
“plausibility standard,” a plaintiff must “plead[] factual content that allowscinat to draw the
reasonable inference that the defendant is liable for the misconduct allédedt 678
(alteration added) (citinjwombly 550 U.S. at 556).

. ANALYSIS OF ADDITIONAL ARGUMENTS RAISED BY DEFENDANTS

A. Claims against Defendant Fair Oaks

Defendant Delray Medical Center argues that Defendant Fair Oaks shoukhhesdd
with prejudice because it is merely a fictitious name owned by DefendardayDdiedical
Center, rather than a separate entge Mastro v. Seminole Tribe of F1&878 F. App’x 801,
80203 (11th Cir. 2014)affirming dismissal where defendant was “not a separate legal entity,
but instead merely a fictitious name with no independent existence under which the [co

defendant] conducts business”). Defendants have submittexdgaffdm the Florida Department
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of State Division of Corporations that proves tl8eeDE 22-1. The Court may consider this
type of public record on a motion to dismiSgeUniversal Express, Inc. v. U.S. Sec. & Exch.
Comm’n 177 F. App’x 52, 53 (11th Cir. 2006) (“A district court may take judicial notice of
certain facts without converting a motion to dismiss into a motion for summamn@mdg. . .
Public records are among the permissible facts that a district court mayecdhsitcordingly,
Defendant Fair Oaks Pavilion at Delray Medical Cent&1&MISSED with prejudice.

B. Claims for medical malpractice that causedthe death ofthe decedent

1. Plaintiffs’ medical malpractice cdaim against Defendant Delray Medical
Center is dismissed with prejudice for failure to comply with Florida’s pre-
Suit notice requirements.

“The statutory framework governinfiFlorida] medical malpractice actions is both
uncommonly complex and unique among other Florida statutory scheme&tringent presuit
investigatory requirements are the hallmarks of this frameivoMusculoskeletal Inst.
Chartered v. Parham745 So. 2d 946, 948 (Fla. 1998nder Florida law, a prospective medical
malpractice plaintiff must conduct a psait investigabn to ascertain whether medical
malpractice occurred and obtain a “verified written medical expert @pinproviding
“[c]orroboration of reasonable grounds to initiate medical negligence litigatidrp] Stat. §
766.203(2). The plaintiff must then ser a notice of intent to initiate litigation on any
prospective defendants as follows:

After completion of presuit investigation pursuant to s. 766.203(2) and prior to
filing a complaint for medical negligence, a claimant shall notify each privepec
defendant by certified mail, return receipt requested, of intent to initiate litigation
for medical negligence. Notice to each prospective defendant must include, if
available, a list of all known health care providers seen by the claimant for the
injuries complained of subsequent to the alleged act of negligence, all known
health care providers during they@ar period prior to the alleged act of
negligence who treated or evaluated the claimant, copies of all of the medical
records relied upon by the expert signing the affidavit, and the executed
authorization form provided in s. 766.1065.



Fla. Stat. 8§ 766.1(B8)(a). The notice of intent to initiate litigation must be served within the
statute of limitationsSeeFla. Stat. § 766.106(4) (“The notice of intea initiate litigation shall
be served within the time limits set forthan95.11 . .. .").

“The presuit investigation requirements are not jurisdictional but rather ardi@osdi
precedent to the bringing of a medical malpractice acltiGhark v. Srasota Cty. Pub. Hosp.
Bd, 65 F. Supp. 2d 1308, 1310 (M.D. Fla. 1988)d sub nom. Clark v. Sarasota Cty. Pub.
Hosp, 190 F.3d 541 (11th Cir. 1999)Neévertheless, where a plaintiff fails to comply with a
certain aspect of presuit procedure and the default cannot be remedied before theofstatut
limitations runs, the court's dismissal should be with prejudictark, 65 F. Supp. 2d at 1310;
see, e.g., Mangin v. Robertsdyo. 6:07CV16490RL-18KRS, 2008 WL 2522576, at *2 (M.D.
Fla. June 24, 2008} Plantiff has made no allegation regarding compliance with Chapter 766 of
the Florida Statutes, and has failed to satisfy the-stgiesed conditions precedent to filing a
complaint for medical malpractice. Accordingly, the Court dismisses Plairti#iisis against
Robertson and the Hospital.

Defendant Delray Medical Center argues that Plaintiffs’ claims againstunidsm
medical malpractice, and should be dismissed for failure to comply with thgseersents
within the time provided in the statute lohitations or statute of repos8eeDE 22 at 56. The
Court finds that Plaintiffs’ claimsound at least in parin medical malpracticelaimssubject to
the requirements of Florida Statute 8§ 766.106(2)(a). That statute defines &tairmedical
malpractice or medical negligence as claims “arising out of the rendering of, oailine fto
render, medical care or services.” Fla. Stat. § 766.106(1)(a). To the extenff®laiaitm that

Defendant Delray Medical Center causbd decedent'sleath by prematurely discharging him



from Fair Oaks, that is a medical malpractice claim subject to the presuit noticemesus of
Florida Statute § 766.106(2)(a).

Plaintiffs’ Complaint fails to allege compliance with the presuit notice requirements
their response to the motion to dismiss, Plaintiffs contend that they “made nuntézoygtsato
avert litigation” as follows(1) “Plaintiffs notified Defendants August 14, 15, 16, 2011 that their
actions were outrageous, egregious and causing the danger of litigation”; (2) on R8uary
2012, an attorney sent Defendants “a detailed Intent to Sue letter” on behalf off®lé8)tion
August 6, 2015, Plaintiffs Kathleen Woody and Martin Baker “wrote certified anai emailed
all Defendants”; and (4dn August 11, 2015, Plaintiffs Kathleen Woody and Martin Baker
“talked with Fair Oaks Risk Management . . . in an effort to avoid litigatidi”26 at 2.
Portions of the January 23, 2012 letter from their attorney are quoted in Planesff®nsgto
the motiors to dismiss; these quoted portions do not refer to an action for medical maggract
reference the opinion of a medical expert, or otherwise resemble the noticenbftaninitiate
litigation described in Florida Statu§e766.1062)(a). SeeDE 26 at 5 see alsdE 28 at 8. Thus,
these allegations in Plaintiffs’ respossio not demonstrate compliance with the statute, and
Plaintiffs’ medical malpractice claims against Defendant Delray Medical Cehimuld be
dismissed.

The nextissuethat arses is whether that dismissal should be with or without prejudice.
“[Clompliance with the prefiling notice requirement of section 768.57 [now renumbered
766.106] [is]a condition precedent to maintaining an action for malpractice and, although it may
be canplied with after the filing of the complaint, the notice must be given within the statute of
limitations period. Williams v. Campagnulo588 So. 2d 982, 983 (Fla. 199Kee alsoS.

Neurosurgical Assocs., P.A. v. Fjri©1 So. 2d 252, 255 (FlBist. Ct. App. 1991) (“a cure is



not available if the statutory period for initiating suit has run before the plaatt&mpts to
fulfill the presuit notice or screening requirements”)

Florida Statute § 95.11(4)(b) covers medical malpractice clhins| establishes a two
year statute of limitations, a foyear statute of repose, and a seyear statute of repose where
it is alleged that fraud prevented discovery of the injlitye Florida Supreme Court has held
that the tweyear statute of limitadins only begins to run when a plaintiff has “knowledge of the
injury,” which means “not only knowledge of the injury but also knowledge that there is a
reasonable possibility that the injury was caused by medical malpradtaseér v. Hartog618
So. 2d 177, 181 (Fla. 1993). The fexgar statute of repose, in contrast, begins to run on the date
of the “incident or occurrence” of medical malpractice, regardless of thdifflaiknowledge.
See Kush v. Lloyd16 So. 2d 415, 418 (Fla. 1998ge alsoWNoodvard v. Olson 107 So. 3d
540, 543 (Fla. Dist. Ct. App. 2018]I] n a medical malpractice case, it is thecrete incident of
malpracticethat triggers theunning of the statute of repose.¥)higham v. Shands Teaching
Hosp. & Clinics, InG.613 So. 2d 110, 112 (Fla. Dist. Ct. App. 19¢¥nowledge of the injury
or negligence is not a factor affecting the running of the four-year periogadas.

Plaintiffs” Complaint alleges thaihe decedenwvas wrongfully discharged from Fair Oaks
on August 15, @11.SeeDE 1 at 7 § 27. This action was filed on Monday, August 17, 2015,
almost exactlyfour years after the date of the alleged incident or occurrence of medical

malpractice® Because the fowyear statute of repose has run, and Plaintiffs have not

! This statute of limitation also covers claims foedical malpractice residg in death.See Ash v. Stell@#57 So.
2d 1377, 1379 (Fla. 1984) (“by defining an ‘action for medical malpradiic&iclude a claim in tort for damages
because of death, the legislature clearly intended this section to applyngfuirdeath actions in cases where the
basis for the action is medical malpractice”).

2 The Court assumearguendathat, because the last day of the fgaar statute of repose fell on Satay, August
15, 2015, Florida courts would extend the deadline to the next businedslalayay, August 17Cf. Herrero v.
Black & Decker Mfg. C0.275 So. 2d 54 (Fla. 3d DCA 19738pproved a81 So. 2d 18 (Fla. 1973) (holding that,
where the last dayf@ fouryear statute of limitations fell on a weekend, the period was extdénded following
business day).



demamstrated compliance with Florida’s statutory presuit requirements for rheddpractice
claims, they are barred from assertimgnedical malpractice claim against Defendant Delray
Medical Centef’
2. Plaintiffs’ medical malpractice claim against Defendant Dr. Golds dismissed
in part. The only proper plaintiff is Kathleen Woody, as personal

representative of the decedent's estate, and Plaintiffs cannot recover
damages forthe decedent’s or his parents’ pain and suffering.

Defendant Dr. Gold does not seelsrdissal of the medical malpractice claim against
him. SeeDE 24 at 3 § 6 (The only claim which should remain as to this Defendant is thearne f
alleged medical malpractice for the purported wrongful discharge of the decedent from thed hospit
as this Degndant is not seeking to dismiss that claim at this timelaintiffs’ compliance with the
statute of limitations, the statute of repose, and theyitaequirements for medical malpractice
claimsare issues that can be waiv&geDoe v. HillsborougiCty. Hosp. Auth.816 So. 2d 262,
264 (Fla. Dist. Ct. App. 2002) (“Both the statute of limitations and the statute of rgpake
Florida medical malpractice statute] are affirmative defensdsaleland Reg'l Med. Ctr. v.
Pilgrim, 107 So. 3d 505, 508.3 (Fla. Dist. Ct. App. 2013}*Once a lawsuit has been filed
alleging a claim that may involve medical negligence, the defendant health cadeproay
risk waiving or being estopped from later raising the issue of the plaintiff's nonaeoos®with
statutory presuit requirements by failing to raise the issue in its pledflinggowever,

Defendant Dr. Gold does argue that portions ofdtasn should be dismissedhe Court agrees.

% As discussed furthesupra Plaintiffs may also be attempting to alleglimsagainst Defendant Delray Medical
Center that do not sound in medicallpractice These claims may not be subject to the statutory presuit
requirements in Florida Statute § 766.186e generallyoseph v. Univ. Behavioral LL.G1 So. 3d 913, 917 (Fla.
Dist. Ct. App. 2011) (“Claims of simple negligence or intentional tevkich do not involve the provision of
medical care or services do not require compliance with chapter 766 presiiemeznts. . . . The fact that a
wrongful act occurs in a medical setting does not necessarily mean thailtemwnedical malpractice. . . . The
wrongful act must be directly related to the improper applinatibmedical services and the use of professional
judgment or skill.”).



a. The proper plaintiff is Kathleen Woody, as personal representative of
the deceden’s estate.

The Florida Wrongful Death Act provides:

When the death of a person is caused by the wrongful act, negligence, default, or
breach of contract or warranty of any person, . . . and the event would have
entitled the person injured toaintain an action and recover damages if death had
not ensued, the person . . . that would have been liable in damages if death had not
ensued shall be liable for damages as specified in this act notwithstanding the

death of the person injured, althougkath was caused under circumstances
constituting a felony.

Fla. Stat. 8 768.19. This act applies to claims that the decedent’'s death was causeitaly m
malpracticeSee, e.g., Mizrahi v. N. Miami Med. Ctr., Ltd61 So. 2d 1040, 1041 (Fla. 2000). A
wrongful death action “shall be brought by the decedent’s personal representativehaltho s
recover for the benefit of the decedent’s survivors and estate all damsgpgcified in this act,
caused by the injury resulting in death.” Fla. Stat. § 768.3Qrvivors” are defined a&he
decedent’s spouse, children, parents, and, when partly or wholly dependent on the decedent for
support or services, any blood relatives and adoptive brothers and sisters.”tF&76818(1).
Accordingly, to the extent Plaintiffs allege that Defendant Dr. Gold catsedetcederd
death, these claims may only be brought by Kathleen Waekly,the Complaint identifies as
the personal representative of the decédeestate. Even if the other Plaintiffs qualify as
statutory“survivors,” they are not proper party PlaintiffSee, e.g., Brown v. Seebadl63 F.
Supp. 574579-80(S.D. Fla. 1991) (dismissing parents named as plaintiffs in wrongful death
action, but allowing action to proce&dth representative of decedent’s estaseplaintif); see
also Vaka v. EmbraeEmpresa Brasileira De Aeronautica, S.803 F. Supp. 2d 1333, 1334
(S.D. Fla. 2003)X“[U] nder Florida law, only a decedent's personal representative may bring
suvival and wronglfil death claims.”).The amended complaint should allege each survivor’s

relationship tadhe decedenSeeFla. Stat. § 768.21 (“All potential beneficiaries of a recovery for
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wrongful death, including the decedent’s estate, shall be identified in the aumatad their
relationships to the decedent shall be alleged.”). For example, although itsappea the
pleadings on Defendants’ motion to dismiss that Kathleen Woaihg idecedetg mother, this
is not alleged in the Complaint.

b. Florida’s Wrongful Death Act does not allow recovery of damages for
the deceden's pain and suffering or his parents’ pain and suffering

The Florida Wrongful Death Act specifies what damages may be recovered by the
decedent’s personal representative on behalf of the decedent’s estate, as wisleasibyvors.
SeeFla. Stat. § 768.21. A decedent’'s personal representative may recover the following on
behalf of the decedent’s estate: (1) loss of earnings; (2) loss of the prospectiwzeuneulations
of the estate under certain circumstances; and (3) medical or funeral expenbasehzscome
a charge against the estaédeeFla. Stat. 8§ 768.21(6)(&%). Survivors may recover “the value of
lost support and services from the date of the decedent’s injury to her or hiswdtathterest,
and future loss of support and services from the date of death and reduced to presérflaal
Stat. § 768.21(1). “Each parent of an adult child may . . . recover for mental pain and suffering if
there are no other survivors,” Fla. Stat. 8 768.21(4), but may not recover for mentahgai
suffering “with respect to claims for medical negligence as defiged B66.106(1).” Fla. Stat. §
768.21(8).

Defendant Dr. Gold raises two issues with the damagaght byPlaintiffs. First,he
correctly argues that,drausehe decedenwas an adult when he died and because his desth
allegedly caused by medical negligence, the decsdpatents cannot recover for their mental
pain and sufferingSeeFla. Stat. § 768.21(8). Secorite correctlyargues that any damages
based onthe decedeid pain and sufferingare not recoverableSee Knowles v. Beverly

EnterprisesFlorida, Inc, 898 So. 2d 1, 15 (Fla. 2004noting the act “merged the survival
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action for personal injuries which caused the death” with “the wrongful death astmworne
proceeding only” and “eliminated all claims for the pain and suffering of tbedagat from the
time of injury to the time of dedth see also Fla. Clarklift, Inc. v. Reutimgr823 So. 2d 640,
641 (Fla. Dist. Ct. App. 1975) (noting that the “philosophy of the Act is to afford reco¥énis
element of damage for the living rather than the dead”). Thus, insofar asffelagek damages
based orthe decedefd pain and sufferin@r his parents’ pain and ffering, these damages are
not recoverable under the Florida Wrongful Death Act.

C. Claim for Attorney’s Fees and Costs

Defendantshave bothmovedto strike Plaintiffs’ claims for attorney’s feemd costs
because Plaintiffs have not pled a statutorgamtractual basis for awarding the®eegenerally
Associated Indus. Ins. Co. v. Advanced Mgmt. Servs,, Nw. 1280393CIV, 2013 WL
1176252, at *3 (S.D. Fla. Mar. 20, 2013lorida law allows the recovery of attorney’s fees as
damages or costs to the prevailing party only when provided for by statute or cntratheir
response to the motions to dismiss, Plaintifite Article I, Section 26 of the Florida
Constitution, which provides in relevant part:

In any medical liability claim involving a contingency fee, the claimant is entitled

to receive no less than 70% of the first $250,000.00 in all damages received by

the claimant, exclusive of reasonable and customary costs, whether aeogive

judgment, settlement, or otherwise, and regardless of the number of defendants.

The claimant is entitled to 90% of all damages in excess of $250,000.00,

exclusive of reasonable and customary costs and regardless of the number of
defendants. . . .

Fla. Const. Art. I, 8 26 This provision “protects plaintiffs from excessive attorneys’ fees by
their own attorneys in medical liability claimgarham v. Fla. Health Sciences Citr. In85 So.
3d 920, 926 n.8 (Fla. Dist. Ct. App. 2010). It does not establish a basis for regbagorney’s

fees or costs from the defendant in a medical malpractice action.
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In light of the Court’s ruling that Plaintiffs may file an amended complaint, thetQvill
give Plaintiffs an opportunity to plead a proper basis for the recovery of etterfeesand
costs However, if Plaintiffs’ amended complaint fails tth sqQ any renewed request for
attorney’'s feesand costsmay be stricken.See, e.g., Zolin v. Goldrush77.como.
3:07cv538/RV/EMT, 2009 WL 369932, *3 (N.D. Fla. Feb. 12, 2009).

IV. CONCLUSION

Based on the foregoing, it is hereDRDERED AND ADJUDGED that

1. Defendant Fair Oaks Pavilion at Delray Medical CenteDlIISMISSED with
prejudice, as this iserely a fictitious name owned by Defendant Delray Medical Center.

2. To the extent Plaintiffs’ claims against Defendant Delray Medical Centedsoun
medical malpractice, these claims &EMISSED with prejudice for failure to comply with
Florida’s presuit notice requirements for such claims within the time specified in theestdtu
repose.

3. To the extent Plaintiffsclaims against Defendant Dr. Gold sound in medical
malpractice, Plaintiffs Martin G. Baker and Luke Franklin Baker af@ISMISSED with
prejudice, because the only prop&iptiff is the personal representative of the decédastate
Kathleen Woodyand as such her claims remain

4, Plaintiffs’ Complaint [DE 1] isDISMISSED without prejudiceas to any claims
Plaintiffs may raise that do not sound in medical malpractarePlaintiffs to more precisely

clarify the nature of the claims they are pursuing

* In light of the Court’s ruling that Piiatiffs shall file an amended complaint, the Court does not reach Defed
arguments that Plaintiffs have failed to state a claim for punitiveagdasa The Court finds this issue would be better
addressed when it is clear precisely what claims Plarai# pursuing.
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5. Plaintiffs may file an amended complaint that is consistent with this @rder

before MarchB8, 2016 Failure to timely file an amended complaintmay result in a dismissal

of all claims without prejudice and closure of the case withouurther notice.

DONE AND ORDERED in Chambers, Fort Pierce, Florida, tRi8rd day of February,

T A Gy,

Copies furnished to: ROBIN L. ROSENBERG
Counsel of record UNITED STATES DISTRICT JUDGE
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