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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:15¢cv-81325ROSENBERG/HOPKINS

BANK OF AMERICA, N.A., Successoby
Mergerto BAC HomelLoansServicing,LP,
f/lk/a CountrywideHomeLoansServicing,

Plaintiff,
V.
GARY L. ZASKEY a/k/aGARY LYNN
ZASKEY; LORI A. ZASKEY a/k/aLORI
ANN ZASKEY; andBRENDA LYNN ZASKEY,

Defendants.

GARY L. ZASKEY andLORI A. ZASKEY,

CounterPlaintiffs/Third-Party
Plaintiffs,

V.
BANK OF AMERICA, N.A.,
Counterbefendant,
GREENTREESERVICING,LLC;
HARBOR LAND TITLE, L.C.,and
OLD REPUBLICNATIONAL TITLE
INSURANCE COMPANY,

Third-PartyDefendants.
/

ORDER GRANTING IN PART AND DENYING IN PART
BANK OF AMERICA AND GREEN TREE'S MOTIONS TO DISMISS

THIS CAUSE is beforethe Court onrBank of America’s Motion to Dismiss Couner-
Plaintiffs’ Third AmendedCounterclaim[DE 81] and GreenTree Servicing,LLC’s Motion to

DismissThird AmendedCounterclain]DE 85].
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l. BACKGROUND

The operative pleadingtissue,the Third AmendedCounterclainfiled by GaryandLori
Zaskey, allegesthe following. Bank of America obtained a mortgage on mece of Florida
propertyownedby the Zaskeys SeeDE 80 at 1 9. In March 2012, after the Zaskeg fell behind
on their paymentsBank of Americaapproved a shosgaleof the propertyld. at 110, 11.Bank
of Americalaid out thetermsof the shorsalein two letters,which the partiesnowreferto asthe
ShortSaleAgreementSeeDE 80-2at 24-27.

HarborTitle actedasthe closingagentfor the sale.SeeDE 80 at  12.The closing took
placeon April 26, 20121d. at { 16.However,HarborTitle failed to successfullywire the short
sale proceedsto Bank of America until August 9, 2012.1d. at 1 18-19. Bank of America
returnedtheshortsaleproceedso HarborTitle on August 16, 2012d. at { 19.

Bank of AmericaandGreenTreeServicing,LLC, which beganservicingtheloanin May
2013,begancollectionactivity against theZaskeysld. at 124-29.In SeptembeR012,Bank of
Americafiled a foreclosureaction againstthe Zaskeysin the FloridaFifteenthJudicial Circuit
Court in and for Palm BeachCounty.Id. at § 28(g). AlthoughBank of America voluntarily
dismissedits foreclosureclaim, the Zakeys filed counterclaimsagainstBank of America, as
well as third-party claims againstHarbor Title, GreenTree, and Old Republic National Title
Insurance CompanyareenTreeremovedhe Zaskeys'claimsto this Court.SeeDE 1.

The Zaskeyscurrently bring the following claims againstBank of Americaand Green
Tree (1) breachof contract(the ShortSaleAgreementlagainstBank of America;(2) breachof
the implied covenant of goodaith and fair dealing (in the promissory not@and mortgage)
againstBank of America,GreenTree,andHarborTitle; (3) maliciousprosecutioragainstBank
of America;(4) violation of the FloridaDeceptiveandUnfair TradePracticesAct (“FDUTPA”),

Fla. Stat. 8 501.201,against Green Tree; (5) violation of Florida’'s ConsumeilCollection



PracticesAct (“FCCPA), Fla. Stat. § 559.72,againstBank of America and GreenTree; (6)
violation of the Fair Debt CollectionPracticesAct (“FDCPA’), 15 U.S.C. § 1692againstBank
of America and Green Tree; (7) violation of the Real Estate Settlanent ProceduresAct
("RESPA"), 12 U.S.C. 8§ 2605(epgainstGreenTree; (8) negligenceagainstBank of America
and GreenTree; (9) negligenceagainstHarbor Title. SeeDE 80. Bank of Americaand Green
Treehavemovedto dismisstheclaimsagainsthem.SeeDE 81-82, 85.
. LEGAL STANDARD

“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘state a claim to relief thatis plausible onts face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009) (quotinBell Atl. Corp.v. Twombly 550U.S.544, 570 (2007)). Although
this pleading standarttoesnot requiredetailedfactualallegations,’. . .it demands moréan
an unadorned, thedefendanunlawfully-harmedme accusation.’ld. (alterationadded)(quoting
Twombly 550 U.S. at 555). Pleadingsmust contain“more than labelsand conclusionsand a
formulaicrecitationof the elementof a causeof actionwill not do.” Twombly 550U.S. at 555
(citation omitted). Indeed, “only a complainthat statesa plausibleclaim for relief survives a
motion to dismiss.” Igbal, 556 U.S. at 679 (citing Twombly 550 U.S. at 556). To meetthis
“plausibility standard,” glaintiff must“plead|] factual contentthatallows the courtto draw the
reasonableinference that the defendanis liable for the misconductalleged.” Id. at 678
(alterationadded)citing Twombly 550U.S. at 556).

. ANALYSIS

The Court’s jurisdiction in this caseis premisedon the Zaskeys’claims soundingin

federal law, pursuantto 28 U.S.C. 88 1331, 1444nd 1446.SeeDE 1 (notice ofremoval).

Accordingly, the Courtwill first addresghe Zaskeys’federalcausesof action. If those counts



fail to statea claim, the Court my declineto exercisesupplementajurisdiction over theclaims
soundingn Floridalaw.

A. Claims Basedon Federal Law

1. Count 6: FDCPA Violation againstBank of America

Bank of Americaarguesthat Count 6fails to statea claim becauseheallegationsn the
Third AmendedCounterclaimshowthat Bank of Americaobtained the loan prido default.See
DE 81 at 31-35. Adefendants not a“debt collector” under the=DCPAIf the collectionactivity
“concernsa debtwhich wasnotin defaultat thetime it wasobtanedby suchperson.” 15 U.S.C.
8 1692a(6)(F)(iii). Thus'creditors andloan servicersare not ‘debtcollectors’ for purposesf
the FDCPAif theyacquiredor beganservicinga loan prior to the debtor defaulting.Diaz v.
First Marblehead Corp.No. 14-15797, 2016VL 736361at*1 (11thCir. Feb.25, 2016).

The Third AmendedCounterclaimallegesthat the Zaskeysrefinancedthe propertyin
December2006 through another lendeand that “[tlhe loan was subsequentlyransferredto
Bank of America.” DE 80 at { 9. The next paragraphalleges,“After moving to GreenBay,
Wisconsin,and experiencindginancial difficulties, the Zaskeysinquiredwith Bank of America
about optiongo avoidforeclosure’and“ultimately . . . agreedto enterinto a shortsaleof their
GreenAcres, FL Property.”Id. at  10;seealso id.at § 8 (“While owners of theProperty,the
Zaskeysmovedto GreenBay Wisconsin.Soonthereafter the Zaskeysfell behind ontheir
mortgage paymen@ndcontactedBank of Americaconcerning optionto avoidforeclosurel[.]”)
(emphasisadded).The clear import of theseallegationsis that the Zaskeys’debtwas not in
defaultwhenBank of Americaobtainedit. SeeAldanav. Del MonteFresh Produce, N.A.Inc.,
416 F.3d 1242, 1248 (11t@ir. 2005) (noting,“[w]e must make reasonablanferencesin
Plaintiffs’ favor, but we are not requiredto draw Plaintiffs’ inference$ and finding it was

“‘unreasonablé¢o infer, basedon thefactsallegedhere”whatthe Plaintiffs argued).



The Zaskeysassertthat whethertheywerein defaultpresentsatriable issue offact. See
DE 92 at 24. They arguethat“any evidencethat. . . theZaskeyswere behind ontheir monthly
payments, ofwere] . . .late ontheir paymentsrior to or at thetime of transfer,would render
the Zaskeysin ‘default under theterms of their Note” and that “[tjhe evidencein this case,
whetherpresentedat summaryjudgment orat trial, will revealthat the Zaskeyloan was in
‘default, asthattermis definedby the Note, sinceDecember2010,” priorto Bank of America
obtaining the loanld. at § 25.Even assumingarguendothat the Zaskeys’broaddefinition of
defaultis applicablein interpretingthis provision of theFDCPA, thereare no factspledin the
Third AmendedCounterclaimto suggesthat the Zaskeyswere behind orlate on their monthly
paymentavhenBankof Americaacquiredtheloan.SeegenerallyDavidsonv. Capital OneBank
(USA),N.A, 797 F.3d 1309, 1313 (11@ir. 2015)(“in orderto surviveCapitalOne'smotionto
dismiss, Davidson mustplead ‘factual contentthat allows the courtto draw the reasonable
inferencethat’ Capital Oneis a ‘debtcollector’ under theFDCPA and thereforeliable for the
misconductlleged”).Moreover, theZaskeysdo notexplan whatfactualallegationsor evidence
would support the notiothattheloanhadbeenin defaultsinceDecembei2010.Cf. Aldang 416
F.3dat 1248(*Bald assertionswill not overcome a RulE2(b)(6)motion.”)

The Court notesthat this is the fourth iteration of the Zaskeys’ counterclaim.The
Zaskeyshavebeenon noticeof thisissuesinceatleastDecembeR015,whenGreenTreemoved
to dismissthe FDCPA claim againstit on identical grounds.SeeDE 9 at 19-20 (motion to
dismissarguingthat the counteclaim wasbereftof facts showingthat the loanwasin defaultat
the time it was assignedto GreenTree). The Zaskeysaddedan allegationthat Green Tree
obtained thdoan after default, butaddedno suchallegationasto Bank ofAmerica SeeDE 80 at
9 118.Furthermorethe amendedleadingsdeadlinein this casepassedn December28, 2015,

and the Court previouslyvarnedthe Zaskeysthat it did notanticipatepermitting any further



amendmentdo the counterclaim.SeeDE 79. Accordingly, the Court findsthat the Zaskeys
cannotstatea claim for a violation of the FDCPA againstBank of America, andthis claim is
dismissedvith prejudice.

2. Count 6: FDCPA Claim againstGreen Tree

GreenTree arguesthat the FDCPA claim againstit should bedismissedastime-barred
under the ongrearstatuteof limitations setforth in 15 U.S.C. 8§ 1692k(dBecausea statuteof
limitations bar is an affirmative defenseand plaintiffs are not requiredto negatean affirmative
defensein their complaint, a Rule 12(b)(6)dismis®l on statute of limitations groundsis
appropriate onlyf it is apparenfrom the face of the complainthattheclaim is time-barred.La
Grastav. First Union Sec.,Inc., 358 F.3d 840, 845 (114@ir. 2004).The EleventhCircuit has
heldthat,wherean FDCPA claimis basedon acollectionletter,the oneyearperiodin 15 U.S.C.
8 1692k(d) begingo run on the dayaftertheletteris mailed.SeeMaloyv. Phillips, 64 F.3d 607,
608 (11thCir. 1995).

The Third AmendedCounterclaimallegesthat Bank of America transferredservicing
rights to the Zaskeys’loanto GreenTree effective May 1, 2013.SeeDE 80 at I 29(b).In the
“GeneralAllegations” section,it lists letterssentby GreenTree betweenMay 2013and August
2014,id. at 1 29(9), (i), (m)-(0), aswell asphonecalls the Zaskeyseceivedfrom GreenTreein
June July, NovemberandOctober2013,id. at T 29(h),(k)-(l), andgenerallyalleges:from May
2013 throughat leastthe end of 2014 GreenTree engagedn a patternof repeatedelephone
calls and written demandlettersto the Zaskeys|[.]'ld. at  30(emphasisadded).In the FDCPA
claim,whichis broughtagainstoothBank of AmericaandGreenTree,the Zaskeysallege:

[Flrom June 2012through July 2015 BANK OF AMERICA, through its

predecessorsn interest, its own representativesand other debtcollectors it

retainedasits agents(including GREEN TREE), sentnumerouswritten demands

for paymentandmadedozens of telephonealls to the ZASKEYS' home,in an
attemptto collectandenforceadebt. . .



.. .From May 2013 and onwardGREEN TREE joinedin thesedebtcollection
activities.

DE 80atf1112, 114 (emphasis added).

GreenTree contends that théaskeys’FDCPA claims aretime-barredbecausenone of
the collection activity specifiedoccurredwithin 12 months of August 24, 2015, tlate on
which the ZaskeysservedGreenTreewith thethird party complaintfiled in statecourt. SeeDE
85 at 13 (motionto dismiss);DE 107at 16 (reply); DE 1 at 2 { 5(noticeof removal).Assuming
that August 24, 2015s the relevantdate for statuteof limitations purposes,when the Court
readsthe Third AmendedCounterclaimas a wholeand draws all inferencesin the Zaskeys’
favor,asthe Couris requiredto do on amotionto dismiss,it is notapparenfrom thefaceof the
counterclaimthat the FDCPA claimsagainstGreenTreeare barredby the statuteof limitations.
The Zaskeysallege collection activity as late as July 2015.Althoughit is not clear precisely
whetherit was actionsby GreenTree or actionsby Bank of Americathat continueinto July
2015, sincethe FDCPA count lumps$Bank of Americaand GreenTreetogetherthe Court finds
it is sufficientto survive amotionto dismisson statuteof limitations grounds.GreenTree may
raise this argumentas an affirmative defense? Accordingly, GreenTree’s Motion to Dismiss
Count 6is denied

3. Count 7: RESPA Claim againstGreen Tree

! Neither party addressesvhetherthe Zaskeys third-party claim againstGreen Tree would relate back to its
originally filed counterclaimagainstBank of AmericaunderFederalRule of Civil Procedurel5. SeeDE 93 at 19
(Zaskeys responsearguing: “Putting asidethe applicability of the relation back doctrine,Fed R. Civ. P. 15(c),
GreenTreeis at aminimumliable for debtcollectionactivitiesthatoccurredoneyearprior to thatdaté whenGreen
Treewasaddedto the case).SeegenerallyWilliamsv. Grieg ShippingA/S 219F.R.D.537,538 (S.D. Ala. 2003)
(laying out the threepart test that an amendmentadding a new party must meetto relate back to the original
pleading,for statuteof limitations purposes).The original counterclaimagainstBank of America was filed on
August13,2013.SeeDE 1 at 2 2. Giventhe Courts holding thatthe Zaskeys claimsare not time-barredon the
faceof thecounterclaimthe Courtleaveshisissueto befleshedout at alaterstagein the proceedings.

2 Becausehe Courtconcludeghatthe FDCPAclaimsagainsiGreenTreearenot, on their face, barredby the statute
of limitations, the Courtfinds it unnecessaro reachGreenTree'sargumenthatthe August2014communications
atissuewere“loss mitigation options”thatdo not countasdebtcollectionactivity underthe FDCPA.



RESPAiImposescertaindisclosure obligations oloan servicerswho transferor assume
the servicing of a federally related mortgageloan, including the obligation to respondto a
Qualified Written Reques(*QWR”) submittedby a borrowerWilliamsv. America’sServ.Co,
No. 2:09¢v-775FtM-29DNF, 2011 WL 1060652at *1 (M.D. Fla. Mar. 22, 2011).RESPA
definesa QWR asfollows:

(B) Qualified written request

For purposes othis subsection, aualified written requestshall be awritten

correspondenca@therthannotice on a payment coupon or other payment medium

suppliedby theservicer that-

(i) includes, or otherwisenablegheservicerto identify, thenameandaccount of

theborrower;and

(i) includes astatemenbf thereasondor thebelief of theborrower,to the extent

applicable thattheaccauntis in error or providessufficient detail to the servicer

regardingother information souglity the borrower.

12 U.S.C. 8695(e)(1)(B) A servicermustgenerallyacknowledgeeceiptof the correspondence
within 5 daysandtakeactionto correctthe account omvestigatethe error within 30 days.See
12 U.S.C. 82605(e)(1)(A), (e)(2). “[T]o state a claim for violation of RESPA 8 2605(e),
plaintiffs mustallegefactsto supportthat: (1) defendantis a loan servicer,(2) plaintiffs sent
defendant avalid QWR, (3) defendantfailed to adequatelyrespondwithin the . . . statutory
period, and (4) plaintiffs are entitled to actual or statutory damages$. Williams, 2011 WL
1060652at *2.

The allegedQWRs are attachedto the Third AmendedCounterclaim.They consist of
letters GreenTree sentto the Zaskeys,on which Mr. Zaskeyhandwrote notes.The first note
states! This propertywassoldthru[sic] aBank of Americashortsale4-26-12. lowe nothing on
this loan.” DE 80-4 at 6. The second notestates:*Attn: Mario [the senderof the GreenTree

letter.] Pleasecheckyour records.This propertywas sold via aBank of America ShortSale4-

26-2012[.]" DE 80-4 at 9. The Third Amended Counterclaimallegesthat Mr. Zaskeythen



returnedtheselettersto GreenTree, which “failed to investigate,and ultimately failed to take
correctiveactionwithin 60 businesdays” DE 80at 11 135-38.

GreenTree arguestheseallegationsare insufficient, first, becausdhe Zaskeyshave not
pled facts showing that the QWR “was actwally mailed on a specific date’ DE 85 at 14.
However,it is afair inferencefrom the counterclaimthat the letterswere mailedin May 2013,
shortly after the Zaskeysreceivedthe letters, which are dated May 4 and May 11, 2013.
Furthermorethe RESPAclaims at issuein the casesGreenTree citeswere far moredeficient.
SeeWilliams, 2011 WL 1060652,at *3 (finding plaintiffs did “not allege when they sentthe
QWR and whetherdefendanfailed to adequatelyrespondwithin the statutorytimeframe’; and
further “failed to allegethat the QWR containedsufficient informationto enabledefendanto
determine‘'the nameand accountof the borrower™) (emphasisadded);Altmanv. PNC Mortg.,
850 F. Supp. 2d 1057, 1073-1£.D. Cal. 2012) (findingplaintiffs failed to allegea particular
RESPA statutewhich was violated and failed to show that plaintiffs senta legitimate QWR
identifying groundghattheloanor accountvasdefectiveor in error).

Green Tree argues,second,that the Zaskeys allegationsfail to show acausallink
betweentheir claimed damagesand the alleged RESPA violation. DE 85 at 15. Citing the
Zaskeys negligenceclaim againstHarbor Title, GreenTree argues,“By their own admission,
but for HarborTitle’s failure to timely disburse the shodaleproceeds;the Zaskeyswould not
have sustainedhe damagescomplainedof herein” 1d. (citing DE 80 at § 156). The RESPA
claimin the Third AmendedCounterclaimallegesthatthe Zaskeyswvereinjuredby GreenTreés
failure to investigate and respondo their QWRs because“they have endurecharassing
collection efforts for a debtobligation for which they had no financial responsibility, and
sufferedtheeffectsof GREENTREES negativecreditentrieson theZASKEYS' creditreports.”

DE 80at { 139.The claimsatissuein the casesGreenTreecitesdid not includesuchdetailed



factual allegations.SeeJenkinsv. BAC HomeLoan Servicing,LP, 882F. Supp. 2d 1369, 1377
(M.D. Ga. 2011)(dismissingclaim that simply statedthat, as a resultof the RESPAVviolations,
the plaintiff suffereddamages)Habib v. Bank of America Corp., No. 10-04079, 201 MWL
2580971 at*4 (N.D. Ga.Mar. 15, 2011)*Plaintiff's allegationdail to put Bank of Americaon
notice asto how any purportedRESPAVviolations harmedher. Indeed,[t|he [cJomplaint does
not allegeany factsto support a findinghat ... untimely responsdo the [plaintiff's QWR], if
any,causedhe [plaintiff] to sufferanytype of monetaryloss.”).

The Court findsthe Zaskeys allegationsegardingdamagesresufficientto statea claim
underRESPA.Accordingly,GreenTrees Motion to DismissCount 7is denied.

B. Claims Basedon Florida Law

Because claims based on federal law remain pending, the Courtmay exercise
supplementajurisdiction over theZaskeys'claimsthat arebasedin Floridalaw. Seegenerally
28 U.S.C. § 1441The Courtthereforeturnsits attentionto Bank of Americaand GreenTree’s
argumentgor dismissalof theseclaims.

1. Count 1: Breach of Contract (the Short Sale Agreement) against Bank of
America

The Third AmendedCounterclaimallegesthat Bank of Americabreachedhe ShoriSale
Agreementby: (1) rejecting the shortsale proceedswired in August 2012; (2) failing to
investigateafter HarborTitle andMr. ZaskeyinformedBank of Americathatthe shortsalehad
closed;(3) failing to develop or followinternal procedurego ensuresuccessfushortsale;(4)
failing to developandfollow internalprocedureso respondo borrowercomplaintsandproperly
credit short sale proceeds;and (5) “harassingand abusing” theZaskeysthroughunwarranted
debtcollectionactivity. SeeDE 80at 1 60(a)f)).

The two letters from Bank of America that comprisethe ShortSale Agreementare

attachedo the Third AmendedCounterclaimSeeDE 80-2at 24-27.Theinitial letterstates:

10



5. Closing mustakeplacenolaterthanApril 30, 2012or this approvalis void. If
anextensions requestednd/or approvedntereston theloanwill bechargedper
day through closing.
14. All funds must bevired. Pleasebe advisedthatany otherform of payment of
fundswill be returnedPayoff fundsmustbereceivedwithin 48 business hours of
theHUD-1 settlementlate
DE 80-2 at 25 (emphasisadded).The secondletter statesthat the Zaskeyswere eligible to
receiveup to $5,000in relocationassistancd the shortsaleclosedby August31, 2012.SeeDE
80-2 at 27. The letter also states:*The termsand conditions of your shodaleagreementave

notchanged.’1d.

a. Whether the failure to timely wire the funds was breach of a condition
precedentin the Short SaleAgreement

Bank of Americaarguesthat, becauset did notreceivethe payoff funds untimorethan
48 hoursafter the settlementate,the Zaskeysbreachech conditionprecedentor the shortsale
andtherebyvoided the ShorEaleAgreementSeeDE 81 at 6-9. Thus, Bank oAmericaargues,
its subsequenactions cannotform the basisof a breachof contractclaim. Id. The Zaskeys
disputewhetherthe 48-hour provisiomvasa conditionprecedentSeeDE 92 at 11. They argue
thatonly afailure to timely conductthe closing would have voided theontract,not afailure to
timely wire the fundsld. The Zaskeysalso appearto arguethat the secondetter extendedthe
closing deadlinéo August31, 20121d. at4.

“Contractinterpretationis typically inappropriateat the motionto dismissstage”unless
“the contract. . .termsareunambiguous|.]’Alhassidv. Bank ofAm.,N.A, 60F. Supp 3d 1302,
1312 (S.D. Fla. 2014). In other words,where the interpretationof a contractis reasonably
susceptibléo morethanone interpetation,the issue should ecidedat thesummaryudgment
stageratherthanon a motiorto dismiss.See,e.g., Managed Care Solutionac. v. Community
Health Systemsinc., No. 10-6017Cz1V, 2011 WL 6024572,at *6 (S.D. Fla. Dec. 2, 2011);

Larachv. StandardCharteredBank Intern.(Ams.),Ltd., 724 F. Supp. 2d 1228, 123%.D. Fla.

11



2010) (“The parties differing interpretationsof their respectiveobligations under the pledge
agreementdemonstratéhatthis issueis notripe for decisionat the motionto dismissstage.”) In
the presentcase,the Court findsthat the ShortSale Agreementis ambiguous on the point
disputedby the parties.SeegenerallyCenturionAir Cargo,Inc. v. United Parcel Serv.Co, 420
F.3d 1146, 1151 (11t@ir. 2005)(“Under Florida law, failure to makea payment orime does
not constituteper seamaterialbreachof contract.Rather to constitutea materialbreach thelate
payment musbccurwheretime is of theessence. . . Time is of theessencainder Floriddaw
when (1) the agreemenexplicitly so specifies;or (2) suchmay be determinedrom the subject
matter of the contract;or (3) treatingtime as non-essentialwould produce a hardship; ¢4)
noticehasbeengivento thedefaultingparty requesting performane@thin areasonabléime.”).
The parties’disputeasto theinterpretationof the ShortSaleAgreementhereforeis not ripe for
decisionat themotionto dismissstage.

b. Whether there are sufficient factual allegationsto showthat Harbor Title
wasacting asBank of America’s agent

Bank of Americaalsoarguesthat the breachof contractclaim, aswell asthe breachof
implied covenantlaim discussednfra, fail to stateaclaim because¢heyarebasedon theactions
of Harbor Title, and the Zaskeyshave pled insufficient facts showingthat Harbor Title was
actingas Bank of America’s agent during the closingeeDE 81 at 4-6. The Zaskeysrespond
that “the conductof HarborTitle, asan agentof Bank of America,involves just onef several
differentbreachesf the shortsaleagreementindthe implied obligations therein.DE 92 at 9.
The Courtagreeswith the Zaskeysasmanyof the allegedbreache®ccurredafterthe shorsale
closingandconcernBank of America’scontinuation of debtollectionactivity in thefaceof the
Zaskeys’protestationsSeeDE 80at f 60(a)fj). Bank of Americadoes notddresghis issueor
attemptto explain which parts of Counts land 2 it believesare predicatedon the agency

relationship SeeDE 102at 2-4 (reply).

12



To the extent the claims are predicatedon an agencyrelationship, therhird Amended
Counterclaimallegesthat Mr. Pino, thereal estateagentwho handled the shorsale and
representettimselfasBank of America’sagentrecruitedHarborTitle asclosingagent,andthat
Harbor Title wasengagedupon his recommendatioBeeDE 80 at 111, 152.The Court finds
theseallegationssufficientto survive amotionto dismiss.SeelLarach 724F. Supp. 2dat 1239
(finding that factintensive inquiriessuchas whetherplaintiffs haveallegedfacts establishing
that a fiduciary or agencyrelationshipexisted,are inappropriatgor consideratiorat the motion
to dismiss stage,and denying the motion to dismiss with leave to renew at the summary
judgmentstage) Accordingly,asto Count 1 Bank of America’sMotion to Dismissis denied.

2. Count 2: Breach of the Implied Covenant of GoodFaith and Fair Dealing (in

the Promissory Note and Mortgage) against Bankof America, Green Tree,
and Harbor Title®

a. Whether Count 2 fails to state a claim against Green Tree becausethere
are insufficient allegations ofprivity betweenGreen Tree and the Zaskeys

GreenTree arguesthat the breachof implied covenan claim should bedismissedwith
prejudiceasto GreenTreebecausdhe Zaskeyshavefailed to allegeanyfacts showing theyare
in privity with GreenTree for purposes of the notend mortgage;GreenTree arguesthat its
statusastheloanservicerdoes nosatisfythis privity requirementSeeDE 85at 7-8.1n Jamesv.
Litton Loan Servicing,L.P., No. 4:09CV-147 CDL, 2011WL 59737(M.D. Ga.Jan.4, 2011),
the district courtgrantedsummaryjudgmentto the defendanserviceron theborrower’sbreach
of contractclaim, finding:

Plaintiffs did not . . allegethattheyhada contractwith Litton, nor didthey point

to any evidence oBuchcontract.As aloanservicer,Litton is not apartyto or an

assigneeof the Note itself. In the absenceof evidence of acontractbetween
Plaintiffs andLitton, Plaintiffs' breachof contractclaim fails.

HarborTitle hasnotfiled amotionto dismiss.

13



Id. at *11); seealso Edwards/. OcwenLoan Serv.LLC, 24 F. Supp. 3d 21, 28D.D.C. 2014)
(dismissing borrower’s breach of contract and breach of implied covenantclams against
servicer, finding they were insufficient as a matter of law and noting: “Judgesaround the
country—includingat leasttwo of my colleagues-haveheld that a loan servicer,asa lender's
agent,hasno contractualrelationshipor privity with the borroweandthereforecannot besued
for breachof contract.”).

The Zaskeygespond thaGreenTreeis liable for breachof the mortgage, noteand Short
SaleAgreementito the extentthat Bank of Americaassignedtertainobligationsto GreenTree”
andto the extent“certain obligationswere ultimately the responsibility ofGreenTree, rather
thanBankof America[.]” DE 93 at 9-10.The Zaskeysdo notidentify whatthoseresponsibilities
are,andthe Third AmendedCounterclaimdoes notallegeany supportingfacts, otherthanthe
lenderservicerrelationshipbetweenBank of Americaand GreenTree.The Zaskeysprotestthat
they “are not requiredat this stageof the proceeding® preciselyidentify the legal theorythat
may ultimately hold GreenTreeliable” aslong as“any setof factsconsistentvith the complaint
would give him aright to recover[.]’DE 93 at 10 (emphasisdded).

The Court disagrees.The Zaskeysare required to plead “sufficient factual matter,
acceptedastrue, to ‘state a claim to relief thatis plausible onits face.” Ashcroft 556 U.S. at
678;seealsoBell, 550 U.Sat 562-63(rejecting“no setof facts” languagdrom prior caseaw as
a pleadingstandard) They havenot pled facts demonstratinghat theyarein privity with Green
Tree. Given that this is the fourth iteration of the counterclaimand the amendedpleadings
deadlines manymonthspast,Count 2againsitGreenTreeis dismissedvith prejudice.

b. Whether Count 2 fails to state a claim against Bankof America because

the breach of goodfaith claim doesnot attach to the performance of a
specificcontractual obligation

14



“Under Florida law, every contractcontainsan implied covenantof goodfaith and fair
dealing, requiring that the partiesfollow standards of gooéhith and fair dealingdesignedto
protect the parties' reasonablecontractualexpectations Centurion Air Cargo, Inc. v. United
Parcel Serv.Co, 420F.3d 1146, 1151 (11tiCir. 2005).“A breachof the implied covenantof
goodfaith andfair dealingis notanindependentauseof action, butattachedo the performance
of aspecificcontractualbbligation.”ld. “[A] claim for a breachof theimplied covenant of good
faith andfair dealingcannot bemaintainedunderFloridalaw in the absenceof a breachof an
expresdem of a contract.ld. at 1152.Sucha claim “ordinarily ariseswhen: 1.) thecontractis
ambiguous about theermissibility of the conduct, or 2.Jvhen the conductis undertaken
pursuantto a grant of discretionand the scopeof that discretionhas not been designated.”
Shibatav. Lim, 133F. Supp. 2d 1311, 131@1.D. Fla. 2000).

Bank of Americaarguesthat Count 2 shoulde dismissedbecausenone of thealleged
breache®f goodfaith attachto a specificterm of the noteandmortgage SeeDE 81 at9. Count
2 allegesthat Bank of America“owed the ZASKEYS animplied covenantof goodfaith andfair
dealing with respectto the application of paymentsand the satisfactionof the ZASKEYS’
Mortgage,as setforth in the parties’ promissoryNote and Mortgage.”DE 80 at § 63.In their
responseto Bank of America’s motion to dismiss, the Zaskeys point to several uniform
covenantsn the mortgagegoverningapplicationof paymentsand grievancenotices.SeeDE at
12-13. However,as Bank of Americapoints outthesecovenantgyjovernacceptancef regular
payments towardsterestand principal, and what the Zaskeysare really complaining abouis
the acceptancdor rather,the nonacceptancedf a payment under the Sh@tale Agreement,
whichis aseparategreemento forbearenforcingthefull amount othedebt.

Alternatively, the Zaskeysarguethat they are not requiredto “specifically identify the

provision of the mortgage givingse to their claim,” citing Karp v. Bank ofAmerica,N.A, No.
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8:12cv-1700-T-17MAP, 2013J.S. Dist. LEXIS 36838, *10(M.D. Fla. Mar. 18, 2013).The
ZaskeygeadKarp too broadly.There,the borrowerarguedthatthelenderhadexercisedts right
to “force-plac€ insuranceon the propertyn bad faith by, inter alia, failing to maintainthe
borrower’sexisting insuranceand insteadforce-placing insurancefor providers of thdender’'s
choicewith higher premiums.id. at *8-9. Althoughthe court statedit “reject[ed] the lender’s
argumenthatthebreachof goodfaith claim should bedismissedor failure to identify a specific
provision of themortgage,the court continued:Although Plaintiff did notidentify a specific
sectionof the Mortgageby number ortitle, Plaintiff refersto the provisioncontainedin the
Mortgagethat permits Defendantto ‘force-place insuranceor to buy moreinsuranceto cover
the mortgagegroperty’ Id. at*10.

The Zaskeyshavefailed to identify an expresdreachof the noteandmortgagewhich is
requiredunder Floriddaw to statea claim for breachof theimplied covenant of goodhith and
fair dealingarisingfrom the noteandmortgage. For the aforementioned reasons, Coagakst
Bankof Americais dismissedvith prejudice.

3. Count 3: Malicious Prosecutionagainst Bankof America

The Zaskeys’'malicious prosecutiorclaim is basedon the foreclosurproceedingBank
of Americafiled againstthemin Septembef012.SeeDE 80 at {1 65-76.To maintaina claim
for malicious prosecution undeFlorida law, the Zaskeysmust demonstratejnter alia, that
“therewas an absenceof probablecausefor the original proceedin) and “therewasmaliceon
the part of the presentdefendant. Alamo RentA-Car, Inc. v. Mancusj 632 So. 2d 1352, 1355
(Fla. 1994). “In the context of a claim for malicious prosecution,malice means without
reasonableauseout ofill will, animosityandwith a desireto do harmfor harm'ssake,”“may

be inferred entirely from a lack of probablecause,”and “may be allegedgenerally.” Rivasv.
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Figuerog No. 11-23195€IV, 2012 WL 1343949,at *4 (S.D. Fla. Apr. 18, 2012) (quoting
Adamsv. Whitfield, 290 So. 2d 49, 5Fla. 1974)andFederalRule of Civil Procedur8(b)).

Bank of America arguesthat the Zaskeyscannot demonstratealice or lack of probable
causebecausethe short sale contracthad been voided when the shortsale funds were not
transferredo it within 48 hours ofclosing.SeeDE 81 at 10-1.As discussedupraregarding the
breachof contractclaim, thisis a disputedssuein the casethatis not yet ripe for determination.
Accordingly,asto Count 3,Bank of America’sMotion to Dismissis denied.

4. Count 4: FDUTPA Claim againstGreen Tree

Count 4 of theThird AmendedCounterclaimallegesthat GreenTreeviolated FDUTPA
by: (1) obtaining lendeplacedinsurancein the Zaskeys’nameon the propertythat they no
longer owned after the shortsale;and (2) as part of collection activities againstthe Zaskeys,
acknowledgingeceiptof a nonexistentloan modification application, acknowledging approval
of a nonexist shortsaleoffer on thepropertyno longer ownedby the Zaskeysandthreatening
to file anunwarrantedoreclosureactionagainsthe ZaskeysSeeDE 80 at § 84.

a. Whether the Zaskeys carbring a claim under FDUTPA eventhough they
live outside Florida

GreenTree arguesthat the Zaskeyscannot invokeFDUTPA becausehey were living
outside ofFloridawhentheallegedFDUTPA violationsoccurred.SeeDE 85at 11-12. Nothing
in the plain languageof FDUTPA limits its applicationto injuries occurringin Florida. SeeFla.
Stat.88 501.201et seq.However,“the law in Florida onFDUTPA’s applicabilityto out-ofstate
consumerss somewhaunclear.”F.T.C.v. Info. Mgmt. Forum, Inc., CaseNo. 6:12-cv-986-orl-
31 KRS, 2013WL 3323635, *7(M.D. Fla. June 28, 2013)seealso 2P CommercialAgency
S.R.O.v. Familant No. 2:11-CV-652FTM-29, 2012WL 6615889,at *4 (M.D. Fla. Dec. 19,
2012) (“Florida courtsare split on whetherthe protections ofFDUTPA extendto out-ofstate

consumers).
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Some Floridacaselaw holdsthatFDUTPA should beappliedonly to in-stateconsumers,
astheywere FDUTPA's intendedbeneficiaries SeeCoastalPhysicianServs.of BrowardCty.,
Inc. v. Ortiz, 764 So. 2d 7, §Fla. 4th DCA 1999) (in classaction basedon debtcollection
activity by Florida physician’soffice, limiting discoveryto debtcollectionmaterialssentto in-
stateconsumers)Oce Printing Sys.USA, Inc. v. Mailers Data Servs.,Inc., 760 So. 2d 1037,
1042 (Fla. 2d DCA 2000) (reversingorder certifying nationwideclassunderFDUTPA because
“only in-stateconsumersan pursue avalid claim” underFDUTPA). However,in Millennium
Communications &Fulfillment, Inc. v. Office of the AttorneyGeneral, Department of Legal
Affairs, State of Florida761 So. 2d 125¢@la. 3d DCA 2000), the court founthata FDUTPA
claim could bebasedon communication® out-ofstateconsumerswhere theallegationsn this
casereflectthatthe dfending conductoccurredentirelywithin this state[.]”1d. at 1262;seealso
Hutson v. Rexall Sundown,Inc., 837 So. 2d 1090, 109&la. 4th DCA 2003) (reaffirming
Coastal becausethere the injuries were allegedto have occurred both within and outside
Florida; but distinguishin@oastalfrom casesavhere“the common injuryoccurredn Florida”).

It appearsthat all of the federal courtsin the SoutherrDistrict of Florida that have
consideredhis issuehavefollowed Millennium andheld that “FDUTPA applesto non-Florida
residentsif the offending conduct tooglace predominantly orentirely in Florida.” Karhu v.
Vital Pharma.,Inc., CaseNo. 13-60768€1V, 2013WL 4047016(S.D.Fla. Aug. 9, 2013)(“The
Court findsthat the reasoningn Millennium andits progeny provides théirest reading of
FDUTPA's text and statedpurpose. Nothingn the languageof the statutesuggestghat it is
limited to transactionsnvolving Florida consumery; seealsoBarnextOffshore, Ltdv. Ferretti
Group, USA, Inc., CaseNo. 10-23869€IV, 2012 WL 1570057, *6(S.D. Fla. May 2, 2012)
(“The Courtis unpersuadedhat the FDUTPA providesrelief only to Florida consumers. . . .

[N]othing in Millennium suggestshat the FDUTPA appliesonly when conductoccursentirely
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within Florida.”). Federalcourtsin the MiddleDistrict of Floridaagree.Seelnfo Mgmt. Forum
2013 WL 3323635,at *6 (“I am persuadedhat, amongthis varying caselaw, the facts of
Millennium are the most analogou® this caseand, thusthat the rationaleof Millennium is
applicableto this case.”);2P Commercial 2012WL 6615889(“The Court findsthat Millennium

. . more appropriatelyreflects both thetext of FDUTPA andits enumerategurpose.”).This
Courtagreesvith andadopts theeasoningf thesefederaldecisions.

The ZaskeysThird AmendedCounterclaimallegeshatGreenTree“was andis a Florida
corporationJicensedby the Stateof Florida,and conducted businesgthin the Stateof Florida,
including PalmBeachCounty, during the period®levantto this action.” DE 80 at 5. It also
allegesthat, during therelevanttime period, theZaskeyswereliving in Wisconsin.ld. at 1 10,
14. The FDUTPA claimis basedon communication&reenTreehadwith the Zaskeysegarding
their mortgage on a propertgcatedin Florida.ld. at  84.Giventheallegationthat GreenTree
was conducting business Florida during the relevanttime period, it is a fair inferencethat
thesecommunication®riginatedin Florida. The FDUTPA claim is also basedon GreenTree
obtaining lendeplacedinsurancen the Zaskeys’nameon theFloridaproperty.ld. at  84.

The Court findstheseallegationsanalogouso casesherecourtshaveallowedFDUTPA
claims to proceed.For example,in Millennium where the Florida court concludethat “the
offending conducbccurredentirelywithin thestate,”the FDUTPA claim wasbasedon allegedly
misleadingpostcardshat a Florida corporatiomailedaround the countrygswell asmisleading
representationsnade by that corporation over the phone. 761 So. &d1258. Similarly, in
Karhu, the federaldistrict court concludedt was “reasonableo infer that all of Defendant’s
allegedmisconduct toolplacein Florida” where“Plaintiff allegesthat Defendantis a Florida
corporation”with “its principal place of businesss locatedin Davie, Florida,” and wherethe

FDUTPA claimswere“basedon Defendant’sallegedmisrepresentatiorthatit madeonits own
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websiteandon thelabel of its product.” 2013VL 4047016, at *10 (notinthat, “While Plaintiff
is a New York residentand may havebeeninjured in New York, ‘the place of injury is less
significantin the caseof fraudulentmisrepresentations.””Accordingly,to theextentGreenTree
arguesthe FDUTPA claims should bedismissedecausdhe Zaskeydive outside of Floridaits
motionto dismissis denied.

b. Whether the Third Amended Counterclaim alleges that Green Tree
engagedn “trade or commerce” under the FDUTPA

GreenTreealsoarguests complainedof behavioris not coveredoy FDUTPA becausét
was notin connectionwith “trade or commerce.”SeeDE 85 at 12. FDUTPA outlaws“[u]nfair
methods ofcompetition, unconscionableacts or practices,and unfair or deceptiveacts or
practicesin the conduct of any trade @ommercg]” Fla. Stat.8 501.204(1)emphasisadded).
The statute defines “trade or commerce”as, in relevant part: “the advertising, soliciting,
providing, offering, or distributing,whetherby sale,rental, or otherwise of any good orservice,
or any property, whethetangible or intangible, or any other article, commaodity, or thing of
value,whereversituated.”Fla. Stat. § 501.203(8):[T]he ‘trade and commerce’requiremenis
often not met in casesdealingwith borrowersalleging FDUTPA violations againstmortgage
servicers.”Benjaminv. CitiMortgage, Inc., CaseNo. 12-32291€1V, 2013 WL 1891284, *4
(S.D.Fla. May 6, 2013).Many courtshaveheldthat a servicer'sattemptso enforcea mortgage
are not actionableunderFDUTPA. Seeid. at *5; Williams v. NationwideCredit, Inc., 890 F.
Supp. 2d 1319, 1328S.D. Fla. 2012) (“[T] he Courtagreeswith the other courtghat have
addressedebtcollectionandfinds that Nationwide'sdebtcollectionactivitiesdo notgive riseto
a FDUTPA claim.”); Acostav. JamesA. Gustino,P.A, No. 6:11-CV-1266-ORL-31, 2012WL
4052245at*1 (M.D. Fla. Sept.13, 2012)“ An attemptto collectadebtby exercisingone'slegal
remediesdoes notonstitute' advertising soliciting, providing,offering, or distributing asthose

termsareusedin Fla. Stat.§ 501.203(8)).
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TheZaskeysargue however thattheir “allegationsarefar removedirom thenarrowdebt
collectionallegations”in the casescited suprg becausdhey allegethat GreenTree soughtand
obtainedlenderplacedinsurance on theropertyin the Zaskeys’name.SeeDE 93 at 15-16
(response)seeDE 80 at 1 29(i), 29(0), 82 (Third AmendedCounterclaim).In Martorella v.
DeutscheBank NationalTrust Co, 931F. Supp. 2d 1218S.D. Fla. 2013), the court founthat
FDUTPA claimsagainsta mortgagéenderandservicerfell “squarelywithin [FDUTPA’s] broad
definition of ‘trade or commerce™ where the plaintiff allegedthat “the lenders/servicertave
chargedexcessiveand/or unreasonable amounts fimrce-placedinsurane, for which theywere
paid commissionsor other remunerations[.]1d. at 1224. Although th&Zaskeys’claimsin this
caseare not preciselythe sameasin Martorella, theyare analogousThe Zaskeysallegethat
GreenTreewrongfully demandedheypurchasehe insurancén order“to confuseandfrustrate
theZASKEYS’ effortsto resolve theerrorcommittedby the Counteiefendantsand,finally, to
otherwiseforcethe ZASKEY S to expendadditionalandunnecessargumsin orderto resolvethe
ZASKEYS’ ongoing disputavith BANK OF AMERICA andGREENTREE.” DE 80at { 85.

Accordingly, to the extentthe Zaskeys’FDUTPA claim is basedon theforce-placement
of insurance on the propert@reen Tree’s motion to dismissis denied.To the extent the
Zaskeys’FDUTPA claim is basedon other behavior, the Court fintizat this is debtcollection
activity notactionableunderFDUTPA, andGreenTree’smotionto dismissis granted.

5. Count 5: FCCPA claims against Bankof America and Green Tree

Count 5allegesthatBank of AmericaandGreenTreeviolatedthe FCCPAIn threeways
first, by threateningto and actually disclosing the debtto credit reporting bureaus without
disclosing the disputed nature of the debg Bla. Stat. 8§ 559.72(3)and (6); DE 80 at § 102;
secondpy willfully engagingn conductthatcould be reasonabbBxpectedo harassor abuse the

Zaskeys,namely: undertakingcollecting efforts via mail and the phone;disregardingMr.
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Zaskey’s attemptsto explain about the shorsale; threateninglegal proceedings;reporting
negativeinformation to credit bureaus;and serving theZaskeyswith processwhile they were
hosting gparty at their home,seeFla. Stat.§ 559.72(7)DE 80at { 103; and thirdattemptingto
collectadebt“with knowledge or constructive knowledgé#at the debtwasnot legitimate.See
Fla. Stat.§ 559.72(9)DE 80at 1104, 105.
a. FCCPA Claim againstGreenTree
GreenTreeargueghat Count 5fails to statea claim becauselike FDUTPA, the FCCPA
does not protect consumdigng outside of FloridaSeeDE 85 at 12-13. Apart from Coastal
whichis discusseduprain relationto the Zaskeys’FDUTPA claim, none of thecaselaw Green
Tree cites explicitly holds that FCCPA claims can only be broughtoy Florida residents. Id.
GiventheCourt’s holdingthatthe Zaskeyamaybring a FDUTPA claim, GreenTree’smotionto
dismissthe FCCPAonthis groundis alsodenied.
b. FCCPA Claim against Bankof America
Bankof Americaargueghat Count 5 under thECCPAfails to statea daim againstt for
four reasonsEachis briefly addressetielow.

i. Whether the FCCPA claim fails to statea claim becausehe short sale
contract was void

First, Bank of America arguesthat, becausethe shortsale contractwas voided when
Harbor Title’s failure to wire the fundswithin 48 hoursBank of America’s attemptsto collect
the debt werelegitimateunderFla. Stat.§ 559.72(9andit wasnot requiredo reportthe dispute
to credit reporting agenciesunder Fla. Stat. 8 559.72(3)and (6). SeeDE 81 at 14-15. As
discussedsuprain sectionlll.A.1, thisissueof contractinterpretationis notripe at this stageof
the proceedingsAccordingly, Bank of America’s motion to dismissthe FCCPA claim on this

groundis denied.
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ii. Whether the filing of aforeclosureaction is debt collection actionable
under the FCCPA

SecondBank of Americaarguesthat, to the extentthe claim is basedon thefiling of a
foreclosure actionthis is not actionableunder theFCCPA. SeeDE 81 at 12-13. Generally,
“filing a foreclosue lawsuit is not a debtcollection practiceunder § 559.72 of thECCPA”
Trentv. MortgageElec. RegistrationSys.,Inc., 618F. Supp. 2d 1356, 136(M.D. Fla. 2007),
aff'd, 288F. App'x 571 (11thCir. 2008).However,the Zaskeysarguethis is actionablebecause
the foreclosurdawsuit sought adeficiencyjudgment.SeeDE 92 at 19 (responseDE 80 at 82-
85 (foreclosure complaint, Ex. C of Third Amended Counterclain). They point to cases
interpretingthefederalFDCPA, which haveheldthat“[a] mortgageforeclosureactionthatalso
seekspayment on the underlyingromissorynote is debt collection for the purposes of the
FDCPA.” Robanv. Marinosci Law Group 34 F. Sup. 3d 1252, 1254S.D. Fla. 2014)
(emphasisadded);see also Freire v. Aldridge ConnorsLLP, 994F. Supp. 2d 1284, 1288&.D.
Fla. 2014) (same);Rotenbergv. MLG, P.A, No. 13-CV-22624UU, 2013WL 5664886,at *2
(S.D. Fla. Oct. 17, 2013)(same).Although none ofthis caselaw specifically addresseghe
FCCPA, the FCCPA explicitly providesthat, “[ijn applying and construingthis section, due
consideratiorand greatweight should begiven to the interpretationsof . . . thefederal courts
relating to the federal Fair Debt Collection PracticesAct.” Fla. Stat. 8 559.77(5). Moreover,
Bank of America makesno attemptto distinguishthis caselaw in its reply. SeeDE 102.

Accordingly,Bank of America’smotionto dismissthe FCCPAclaim onthis groundis denied.
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iii. Whether the filing of a foreclosure action is protected by Florida’s
common law litigation privilege and therefore cannot be actionable
under the FCCPA

Third, Bank of Americaarguesthat,to the extentthe FCCPAclaim is premisedon the
filing of the foreclosurection,this is barredby Florida’s commonlaw litigation privilege. See
DE 81 at 13. The Zaskeysarguethat their claim is basedon “eventsand conductthat occurred
beforeanylitigation wasinitiated[.]” DE 92at 20*

The FCCPAclaim doesappeato bebasedatleastin part,on theinitiation of foreclosure
proceedingsSeeDE 80at f 93(Third AmendedCounterclaimallegingthat“betweenJune 2012
through July 2015BANK OF AMERICA . . . pursue@ndthreatenedo pursuean unwarranted
foreclosureaction”). This is barredby Florida’s litigation privilege. SeeEchevarria. McCalla,
Raymer Barrett & Frappier v. Cole 950 So. 2d 380, 38&la. 2007)(“T he litigation privilege
appliesacrossthe boardto actionsin Florida, bothto commonlkaw causesof action, those
initiated pursuanto a statute,or of some other origin); Trent 618 F. Supp. 2dat 1360(“The
Echevarria holding precludes communicatiorsttachedto or made part of a foreclosure
complaintfrom forming the basisof aFCCPAor FDUTPA claim.”). However,to the extentthe
FCCPAclaim is basedon communicationghat did notoccur during the coursef the judical
proceedingjt is not barredby the litigation privilege. Trent 618 F. Supp. 2dat 1360 (“ After
detailedreview of the Echevarriadecisionand the unsettledstateof Florida law on this issue,
this Courtis unpreparedo extendthelitigation privilegeto pre-suitcommunications . ..”).

Accordingly, Count 5is dismissedwith prejudiceto theextentit is basedon thefiling of
the foreclosure action. Th#&askeysshouldfile a FourthAmendedCounterclaim consistemtith

this ruling.

* To the extentthe Zaskeysarguethat Bank of America’spostforeclosuredebtcollectionproceedingsreactionable
asaviolation of Florida Statute§ 559.72(18) this theoryis not pled in the Zaskeys'Third AmendedCounterclaim
andthereforewill notbe consideredy the Court.
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iv. Whether the Zaskeysfail to pleadthe required scienterfor an FCCPA
claim under Florida Statute 8 559.72(9)

Fourth, Bank of America arguesthat with regardto the claim under FloridaStatute§
559.72(9), thezaskeysarerequiredto pleadthat Bank of Americahadactualknowledgethatthe
right to enforcethe debis notlegitimate,andthe Zaskeys havepled only that Bank of America
“knew or shouldhave known.” DE 81 at 14. Section559.72(9) provideghat, in collecting
consumer debts, no persshall “[c]laim, attempt, or threatento enforcea debtwhen such
personknowsthat the debtis not legitimate, or assertthe existenceof some othetegal right
when suchpersonknowsthat the right does notexist” (Emphasis addedBank of Americais
correctthat, to proveliability, the Zaskeyswill haveto showthat Bank of Americahad actual
knowledgethat the debtwas invalid, notmerely that Bank of America“should have known.”
LeBlancv. Unifund CCR Partners 601 F.3d 1185, 1192 n.12 (11@hr. 2010) (“In contrastto
the FDCPA, Section559.72(9) of theFCCPA requiresa plaintiff to demonstratehat the debt
collectordefendanpossessedctual knowledgé¢hat the threatenedneansof enforcingthe debt
was unavailable.”);seealso Kaplanv. Assetcarejnc., 88 F. Supp. 2d 1355, 136@&.D. Fla.
2000) (“It is clearthat the FCCPA requiresan allegationof knowledge or intenby the debt
collectorin orderto statea causeof action.”).

The Court findsthat the Zaskeyshave pled sufficient facts that, taken as true, could
denonstratethat Bank of Americahadactualknowledge of thelebt’sinvalidity. SeeDE 80at
94 (alleging that Mr. ZaskeyadvisedBank of Americarepresentativethat the shortsale had
closed).Thus, thecorrectremedyfor this incorrectpleadingin the alternativeis not to dismiss
the claim but ratherto strike the “should have knownfanguagefrom the Third Amended
Counterclaim See,e.g.,Williamsv. StreepsMusic, Co., Inc., 333 So. 2d 65, 6{Fla. 4th DCA
1976) (" Sincethetrial judge did nostatehis reasondor dismissingthecomplaint,it maybethat

the dismissalresultedfrom the allegationthat appelleeknew ‘or should have knownthat the
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claim was not legitimate.Section559.72(9)F.S.requiresthat the persoragainstwhomrecovery
is sought ‘know’ theclaim is not legitimate.On remandthe allegation‘or should have known’
should bestricken.”). Accordingly, themotion to dismissCount 5 under theCCPAIs denied,
but theZaskeysshouldfile a FourthAmendedCounterclaimstriking the “should ave known”
languagdrom this count.

6. Count 8: NegligenceversusBank of America and Green Tree

The Zaskeys’negligenceclaim againstBank of Americaand GreenTreeis pled“in the
alternative,in the eventthe Court findsthereis no enforceablecontractbetweenthe parties
governing the shorsale agreemenbetweenthe Zaskeysand Bank of America and/orGreen
Tree.” DE 80 at 1 144.The Zaskeysallegethat Bank of Americaand GreenTree,as servicers
andholders of the note and mortgagada dutyto exercisereasonableareandskill

[1] to maintainproper andaccurateoan records;[2] to discharg the debt upon
receiptof paymentfrom the shortsale;as well as [3] take such other actions
concerningthe accountingand servicing of the underlying loanTheseactions
include, but notimited to, [4] ensuring th@ccuratereceiptand crediting of the
shortsaleproceedswvired to BANK OF AMERICA by HARBOR TITLE, andif
such funds were not received pursuant to the short sale agreement,
communicatingwith its assignedRe/Max realtor, Tony Pino, and HARBOR
TITLE, its closingagent,and conductingan invegigation asto whetherthe short
saleactuallyclosedandthelocationof the shorsaleproceeds.

Id. at  145.The Zaskeysallegethat Bank of Americaand GreenTreeviolatedthesedutiesby
“refusing to take any correctaction after learning” that the shortsale hadtakenplace,id. at
147,andby:

(a) failing to properly andaccuratelycredit paymentsmade;(b) preparingand
filing falsedocumentsllegingafalsedebt;(c) engagingn harassing@andabusive
collectionefforts and continuingto pursue alebtfor which the ZASKEYS were
no longerfinancially responsible{d) communicatingfalse credit information to

various credit reporting bureaus(e) failing to properly investigatethe issues
raisedby the ZASKEY S concerninghefinalized shortsale;(f) refusingto accept
the wire transferand attemptedwire transferof the shortsale proceedsfrom

HARBOR TITLE; (g) filing this foreclosureaction without havingthe legal

authorityto do so,asBANK OF AMERICA andGREENTREE knewor should
have known theZASKEYS were no longer financially responsiblefor the
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underlying debt which forms the basis of this earlier filed and subsequently
dismissedforeclosure actionand (h) executingservice of processagainstthe
ZASKEYS while they were hosting asocial eventat their homein front of all
their guests, causing theZASKEYS to suffer the expense,stress, anxiety,
embarrassmentemotional distress, and inconvenience ofaddressingthese
matters.

Id. at ] 148.

Bank of Americaand GreenTree disputewhetherthey owed any commonlaw duty of
care to the Zaskeys,apart from any duties arising under the note, mortgage, or shedle
agreementDE 81 at 18. Notably, theZaskeyshave cited no casefrom Florida or any other
jurisdiction establishinghat alenderor srvicerowesaborrowera commorlaw duty of carein
theservicingof amortgagdoan.In Burdickv. Bankof America,N.A, 99F. Supp. 3d 1372S.D.
Fla. 2015), theplaintiff allegedthat Bank of Americaand GreenTree wrongfully chargedthe
plaintiff for force-placedinsuranceand improperlyfiled a foreclosureaction.ld. at 1375.The
court dismissedthe plaintiff’'s negligenceclaims, holding that the claims “should havebeen
broughtin contractratherthanin Negligence.”ld. at 1378.The court notedhat, for purposes of
a negligenceclaim “the allegedduty cannotstemfrom a contractualrelationshipbetweenthe
parties,” and it is “only when the breachof contractaction is attendedby some additional
conductwhich amountdo anindependentort that sich a breachcan constitutenegligence.1d.
(citing Tiara Condo.Ass’n,Inc. v. Marsh & McLennan Cos.Inc., 110So. 3d 399, 408-09Fla.

2013))°

° Otherjurisdictionshavealso rejectedthe claim that a lenderor servicerowesa commonlaw duty of careto a
borrower.SeeSmithTyler v. Bankof Am.,N.A, 992 F. Supp.2d 1277,1284 (N.D. Ga. 2014) (grantingsummary
judgmentfor DefendantunderGeorgialaw becauséPlaintiff hasnot establishedx legal duty thatwasbreachedy
the act of collectingon a satisfieddebt. Thereis no confidentialrelationshipgiving rise to a duty betweenalender
and a borrower”); Lawrencev. Aurora Loan Servs.LLC, No. CV F 09-1598LJO DLB, 2010 WL 364276,at *9
(E.D. Cal.Jan.25,2010)(finding that, underCalifornialaw, “[a] s agenerakule, afinancialinstitution owesno duty
of careto a borrowerwhen the institution'sinvolvementin the loan transactiondoesnot exceedthe scopeof its
conventionalole asamerelenderof money” andfinding thatthe complaint‘lacks factsof specialcircumstanceto
imposedutieson” the servicer).

27



The Zaskeyscontend that thallegedduty arose*basedon the uniqudactsof this case,”
thatis, thatthe Zaskeysareallegedto haverepeatedlyold Bank of AmericaandGreenTreethat
a shortsale had been approvedand concluded.SeeDE 92 at 26. Theseallegationsare not
sufficient to establishadditional conducthat amountsto an independentort. Burdick 99 F.
Supp. 3dat 1372.The Zaskeysalsocontendhat“it is prematurdo dismissthe negligence count
until the partiesbrief, andthis Courtdecidesthe respectivecontractualobligationsbetweenthe
ZaskeysBank of America,andGreenTree.” DE 93 at 23-24.The CourtdisagreesRegardlessf
which party bore the dutyo follow-up with HarborTitle afterit failed to timely wire the short
saleproceedgo Bank of America— which is the gravamenof the parties’ contractualdispute —
this duty arisesfrom andis governedby the parties’ contractualrelationshipand does nogive
rise to an independentauseof action for negligence Accordingly, this claim fails to statea
claim asamatterof law andis thereforedismissedvith prejudice.

IV.  CONCLUSION

Basedontheforegoing,it is herebyORDERED AND ADJUDGED:

1. Bank of America’s Motion to Dismiss CounterPlaintiffs’ Third Amended
Counterclaim{DE 81]is GRANTED IN PART andDENIED IN PART.

2. GreenTree Servicing,LLC’s Motion to Dismiss Third AmendedCounterclaim
[DE 85]is GRANTED IN PART andDENIED IN PART.

3. Count 2 for breach of the implied duty of good faith and fair dealing is
DISMISSED WITH PREJUDICE asto bothBank of AmericaandGreenTree.

4. Count 6for violations of theFDCPAIis DISMISSED WITH PREJUDICE asto
Bankof America,but Count @Gemainspending againséreenTree.

5. Count 8for negligencas DISMISSED WITH PREJUDICE asto bothBank of

AmericaandGreenTree.
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6. The following claimsremainpending againsgBank of Americaand GreenTree:
Count 1for breachof the shortsaleagreemenagainstBank of America; Count 3for malicious
prosecutionagainstBank of America; Count 4for violations of FDUTPA againstGreenTree;
Count 5for violations of the FCCPA againstBank of Americaand GreenTree, provided the
Zaskeyscanamendthe claim consistenwith this Order; Count 6for violations of theFDCPA
againsiGreenTree;andCount 7for violations ofRESPAagainsiGreenTree?®

7. On or beforeFriday, May 20, 2016 the Zaskeysshouldfile a FourthAmended

Counterclaimthat is consistentwith this Order. That is, the counterclaimshould: delete the
countsthat havebeendismissedwith prejudice;amendCount 5to avoidrelying on the fling of
the foreclosureaction;andamendCount 5to deletethe “should have knowranguageelatedto
theclaim under FlorideStatute§ 559.72(9).

8. Bank of Americaand GreenTree shouldfile an Answerto the FourthAmended

Counterclaimmo laterthanTuesday,May 31, 2016

DONE AND ORDERED in ChamberskFort Pierce Florida,this 18th day oMay, 2016.

( ‘)’%@D&u A k}%@#’\w

Copies furnished to: ROBIN L. ROSENBERG
Counsel ofecord UNITED STATESDISTRICT JUDGE

® Count9 againstHarborTitle andCounts10 and11 againstOld Republicalsoremainpending.HarborTitle hasnot
movedto dismissany of the claimsagainstit. The Courtwill addres®Ild Republic’smotionto dismissin aseparate

order.
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