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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.9:15-CV-81636ROSENBERG/BRANNON
EDWARD D. GEHRES, JR.
Plaintiff,
V.

CRUISE OPERATOR, INC. d/b/a
BAHAMAS CRUISE LINE, INC,

Defendant.

/

ORDER DENYING DEFENDANT'S MOTION FOR RECONSIDERATION

THIS CAUSE is before the Court oDefendant Cruise Operator, Inc. d/b/a Bahamas
Paradise Cruise Line’s Motion for Reconsideration of Paperless OrderngeDgfendant’s
Motion to Strike Testimony of Plaintiff's Expert Jirlirschman, M.D. [DE 7Q]The Court has
carefully reviewedDefendaris Motion, Plaintiff's Response thereto [DE], andDefendaris
Reply [DE8Q], and is otherwise fully advised in the premises. For the reasons set forth below,
Defendant Motion isDENIED.

l. INTRODUCTION

This is anegligenceaction arising out of Plaintif fall while on board Defendant’s
cruise ship.SeeDE 16. At trial, Plaintiff intends to offer expert testimony from Dr. Jim C.
Hirschman who has opied thathere should have been an X-ray machine on the ship. The Court
has previously ruled that Dr. Hirschman may testify as to that opinion at trialugthrthe
Motion presently before the Court, Defendant seeks to exelidence conaeaing the specific

industry guidelines on which this opinion is based.
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. BACKGROUND

On October 21, 2016, Defendant filed a Motion to Exclude Testimony of Plaintiff's
Expert Dr. Jim C. Hirschman [DE 40]. In that Motion, Defendant sought to exdude
Hirschman’s opinion that there should have been aayXmachine on board the ship, arguing
that Dr. Hirschman had provided no basis for that opin®eeDE 40 at 150n November 4,
2016, Plaintiff filed his Response [DE 57] to Defendant’s Motion. In his Response, fPlainti
argued that Dr. Hirschman’s opiniovas based omdustry standards as set forth in the Health
Care Guidelines for Cruise Ship Medical Facilitipsblished by the American College of
Emergency Physiciar(the“ACEP Guidelines”).SeeDE 57 at 8.

The Court held a hearing ddovember 7, 2016, during which Defendanguedthat Dr.
Hirschman should not be permittedtéstify as to th@pinion that there should have been an X
ray machine on board the shyecauséethat is a new opinion. They first bring that up in the
response to the motion. The standard they-s#iey cite that for the first time in the response.”
DE 751, Hrg. Tr. at 54:17-22. ldwever, & Plaintiff noted during the hearing, Dr. Hirschman
had testified as to thafpinion during hisdepo#ion on October3, 2016,onemonth prior tothe
date of Plaintiffs Response in opposition to Defendanvotion SeeDE 575, Hirschman
Depo. at13:23-14:23. Accordingly, the Courfound that Defendant had been on notice of Dr.
Hirschmans opinion since his deposition on October 3, 2016, and ruled that Plaintiff could offer
Dr. Hirschmarns opinion at trialSeeDE 751, Hrg. Tr.at58:3-5.

Following the hearing, the Couentered an Order [DE 66] dgng Defendant’'s Motion

for the reasons stated on the record. That Order provides as follows:

! While this opinion had not been offered either in Dr. Hirschimanitial expert report dated August 31, 2016, or
his supplementakeport dated September 21, 2016, it appearsthimis becaus®r. Hirschman first learned that
Defendarits ship did not havan X-ray maclne duringhis deposition o®ctober 3, 20165ee idat13:20-22.
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The parties shall refer to the hearing transcript for the details of the Gourt’
rulings and shall abide by those rulings during trial. Briefly, the Court ruled that
Dr. Hirschman may testify that: Defendant’'s ship should have had -aay X
machine to comport with industry standardke standard of care would have
beenfor the ship’s doctor to Xay Plaintiff's wrist, wrap the wrist in a bandage,
and warn Plaintiff of the risk of falling again; the failure to warn mayhzaused

or contributed to Plaintifé subsequent fall; and both the fall on the ship and the
subsequent fall aggravated PI&inis spinal stenosis, resulting in weakness of the
right lower extremity due to peripheral nerve root compression. As représsnte
Plaintiff s counsel during the hearing, Dr. Hirschmaill wot testify as to
Plaintiff's need for a handicappadcessibleabin or the cause of Plaintgffall

on the ship.

DE 66 (emphasis added).

Defendant now seeks reconsideration @it thrder In the Motion presently before the
Court, Defendant does not seek to exclude Dr. Hirschmapinionthat the ship should have
had an Xray machine Rather,Defendantseeks to exclude any evidenoencerningthe ACEP
Guidelineson which that opinion is basgargung primarily that Plaintiff did not timely disclose
the Guidelines during the course of discovery as requiredddgralRule of Civil Procedure 26.

II. DISCUSSION

Defendant argues that reconsideration is appropriate “to correct clear erroresedt p
manifest injustice.’SeeDE 80 at 1. The Court disags.

[R]econsideration of a previous order is an extraordinary remedy to beyewehplo

sparingly. The purpose of a motion for reconsideration is to correct manifest

errors of law or fact or to present newly discovered evidence. Only three major
grounds generally justify reconsideration: “(1) an intervening change in the
controlling law; (2) the availability of new evidence; and (3) the need to correct
clear error or prevent manifest injustice.

Blanco GmbH+Co. KG v. Vlanco Indus., L1 @92 F. Supp. 2d 1225, 1257 (S.D. Fla. 2014)

(internal quotation marks and citations omitted). “A motfon reconsideration should not be

used as a vehicl® present authorities available at the time of the first decision or to teitera



arguments previously madeZK. Marine Inc. v. M/V Archigeti808 F. Supp. 1561, 1563 (S.D.
Fla. 1992).

As an initial matterthe Court is not convinced that reconsideration of its prior Order is
theappropriate ranner in which to seek exclusionefidenceconcerning the ACEP Guidelines,
as the Court made no ruling as to whetBlaintiff could offer suchevidence Defendant itself
recognizes thahis Court’s ruling “did not address . . . whether it is proper for Dr. Hirschman to
testify about ACEP guideles that were not disclosed in the course of discovery, in a Rule 26
report, a supplemental report or depositiddeeDE 80 at 2.

Neverthelessassuming that such evidentals within the scope of this Colstprior
Order,reconsideration is not warrantddefendant is correct th&tr. Hirschman did not disclose
during his depositionon October 3, 2016, that his opinion was based on the ACEP Guidelines
SeeDE 575, Hirschman DepodRather,Dr. Hirschmans reliance on the ACEP Guidelines was
disclosel for the first timeon November 4, 2016n Plaintiff s Response to DefendamtMotion
to exclude Dr. Hirschmars testimonySeeDE 57 at 8However,Defendant did not inquire as to
the basis ofDr. Hirschmars opinion during the depositianSeeDE 575, Hirschman Depo.
More importantly, Dr. Hirschmag’reliance on the ACEP Guidelines was timely disclosed.

Pursuant to Rule 26(a)(2), an expert witness must prepare a written report ngntaini
among other things, “a complete statetaall opinions the witness will express and the basis
and reasons for them.” Fed. R. Civ. P. 26(a)(2)(B)(i). With respect to the duty to supplement
Rule 26(e) provides as follows:

For an expert whose report must be disclosed URdkr 26(a)(2)(B) the partys

duty to supplement extends both to information included in the report and to

information given during the expert’'s deposition. Any additions or changes to this

information must bedisclosed by the time the party’s pretrial disclosures
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underRule26(a)(3)are due
Fed. R. Civ. P. 26(e)(2). Plaintiff therefore had a dutgtisclose additiona¢xpertopinions and
the bases therefopior to the deadline for pretrial disclosures under Rule 26(a)(3).

Pursuant to this Court's Order [DE 31] granting Plaintiff's Unopposed Motion to
Continue Trial and All Related Deadlines, the deadline to exchange Rule 26¢a)&3s and
exhibit lists was November 14, 2016. Accordingly, Plaintiff was also required to didgtose
Hirschman'’s reliance on theuidelines by November 14, 2048en days after Plaintiff did so.
Defendant has been on notice Bf. Hirschmanhs reliance on the ACEP Guidelinesce
Plaintiff filed his Response to DefendantMotion to exclude Dr. Hirschmas testimony on
November 4, 2016. As the Court previously concluded, Defendant has also been on notice of Dr.
Hirschman’s opinionthat the shipshould have had an Xay machine-which has not been
altered in any way by th@CEP Quidelines—since October 3, 2016.

Accordingly, the Court is not persuaded that reconsideration of its Qideying
Defendant’s Motiorto Strike Testimony of Dr. Jim C. Hirschmanappropriatdased upon the
timing of the disclosureof Dr. Hirschmans reliance on the ACEP Guidelinégo the extent
Defendant also argues thatidence concerninthe ACEP Guidelines is not probative because
the Guidelines d not necessarily apply to Defendanship and that Dr. Hirschman is not
gualified to opine as to the Guidelinegpplicability, Defendarg arguments do not warrant the
extraordinaryemedy of reconsideratidor the reasons set forth in Plaintd§fResponseseeDE
70 at 6-7; DE 75 at 5-7.

Finally, Defendant requestsf evidence concerning the ACEP Guidelines is admitted at

trial—that Defendarits expert Dr. Carlos Gonzd be permitted to testify that the Guidelines do



not apply to Defendatd ship.SeeDE 70 at7-8. Plaintiff does not object to this request,
provided that Dr. Gonzalez be required to file a supplemental report stating his opimitthe
bases thereforenmediately.SeeDE 75 at 7.Defendant assertend the Court agreethat Dr.
Gonzalez should not be required to file a supplemental repgst.as Defendant has been on
notice of Dr. Hirschmds reliance on the ACEP Guidelines since November 4, 201tiPlai
has been on noticd ®r. Gonzalezs opinion that these Guidelines do not apply to Defenslant
ship since November 11, 2016, the date on which Defersd®tdtion for Reconsiderationag
filed. And, just adDr. Hirschmanwas not required to file a supplemental report setting forth his
opinion that thershouldhave been an-Xay machine on the shgnd his reliance on the ACEP
Guidelines, this Gurt will not requireDr. Gonzalez to file a supplemental report setting forth his
opinion that the Guidelines do not apply to the ship and thesb#werefore.lf evidence
concerning the ACEP Guidelines is admitted at ,tlixé¢fendants expert Dr.Gonzaéz may
testify that the Guidelines do not apply to Defendaskiip
IV.  CONCLUSION

For the foregoing reasong,is ORDERED AND ADJUDGED that Defendant Cruise
Operator, Inc. d/b/a Bahamas Paradise Cruise Line’s Motion for Recatsideof Paperless
Order Denying Dfendant’'s Motion to Strike Testimony of Plaintiffs Expert Jim Hirschman,
M.D. [DE 70]is DENIED.

DONE and ORDERED in ChambersFort Pierce, Florida, thi80th day of Novembey

2016.
j}@ﬁg«, A.( @A\QPJ%
ROBIN L. ROSENBERG
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