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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-80074-BLOOM/Valle

AMERICAN CASUALTY COMPANY OF
READING, PENNSYLVANIA,

Plaintiff,
V.
SAMUEL BELCHER, et al.,

Defendants.
/

ORDERS ON CROSS MOTIONS FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon Defend&ounterclaimants Samuel and Ruth
Belcher’s (the “Belchers”) Renewed Motion fBartial Summary Judgment, ECF No. [79] (the
“Belcher Motion”), Defendants Catherine Hoeché&xuise Constantine, Mary Katherine Worth,
Helen Pluskot, Delphine Metcalf, and Patri€arry’s (collectively, the “Hoecherl Claimants”)
Motion for Final Summary Judgment, ECF No. [§8}e “Hoecherl Claimants’ Motion”), and
Plaintifff Counter-Defendant American Cadty Company of Reading, Pennsylvania’s
(“Plaintiff” or “American Casualty”) Motion fo Summary Judgment, EQ¥o. [98] (“American
Casualty’s Motion”). The Court has carefutlgviewed the Motions, threcord, all supporting
and opposing filings, the exhibits attached thereatd,ia otherwise fully advised in the premises.
For the reasons that follow, the Belcher Motion and the Hoecherl Claimants’ Motion are denied,
and American Casualty&lotion is granted.

l. BACKGROUND
American Casualty filed a Complaint foreBlaratory Judgment seeking construction of

two insurance contractsh@ “Policies”)—one with Eastern Pharmacy, Inc. (“Eastern Pharmacy”)
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and one with the pharmacist in charge ofsteen Pharmacy, James Kilbride (“Kilbride”)
(collectively, the “Insureds”), ECF No. [1]. Aenican Casualty named as Defendants to this
action twelve individuals (the “Claimants”), whad either brought state-court actions against
the Insureds or made claims against the Polfcidd. at | 4-14, 16. The claims and the
resulting state-court actions arose out of injucagsed by the repackaginfcertain drugs that
was performed at Eastern Pharmacy. At all relevant times, the Insureds were covered by
professional liability policies issued by American Casualty. The issue relates to the
determination of claim coveragender the facts of the case as applied to the language of the
Policies. In its Complaint, American Casudibgeks a judgment declaring that the [Claimants’
claims] arise from ‘related acts, errors or onussi’ as defined in the Policies, and therefore
constitute ‘related claims,” as defined in the Policiesld. at § 1. In their separate
Counterclaims, Defendants Samuel and Ruth lBglseek a partial judgment finding that the
Belcher claim is not “related” to any other claim. Catherine Hoecherl and Helen Pluskot seek a
judgment declaring that ¢lir claims presented against the Iregls constitute tee (3) or more
claims as “separate and tifiet professionieact[s].” SeeECF Nos. [16][43], [44].

A. The Underlying Medical Incidents

Between October 2013 and January 2014, elgtdn of the twelve (12) Claimants
(collectively, the “Injured”§ received intraocular injections of either the drug Lucentis or the

drug Avastiri at Vitreo-Retinal Consultants of thelaBeaches, P.A. (“VRC”), from which the

! The Insureds were not named as Defendants hesettlement agreement between the parties and the
Insureds provides a complete release and discharge of the InsBestSCF No. [58-1] (“Agreement”)

at § 2. The agreement expressed that Americanafasuwould not name the Insureds as Defendants in
this suit because “they expressly agree tidend by the outcome of the [litigation]fd. at 1 5. The
settlement agreementinsore fully addresseidfra.

2 Excluding Ruth Belcher.

% Both drugs are manufactured and distributed bye@tech, Inc. (“Genentech”). (American Casualty’s
Statement of Facts, “American Casualty’s SOF”) BGF: [81] at T 15. Avastin, which is approved for
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Injured alleged that they coatted bacterial infectionsSeeAmerican Casualty’s SOF at 1 35-
38. Those bacterial infections led to swelliofythe injected eyes and also temporary, and
sometimes permanent, blindnesSeeECF No. [63] at 2. All othe injections received by the
Injured were performed by Salomon Melgén.D. (“Dr. Melgen”) of VRC. SeeAmerican
Casualty’s SOF at ] 35-38.

Prior to administering the injections, Dr. iden had ordered Avastin and Lucentis for
delivery to Eastern PharmatyAt Dr. Melgen’s rguest, the two drugs we repackaged into
smaller dose single-use syringddoecherl Claimants’ SOF at {1 1, 11-12; American Casualty’s
SOF at 1 26. In total, Eastern Pharmacy received five separate deliveries of Avastin from July
2013 to December 2013, and six separate dedisensf Lucentis from June 2013 to December
2013. ECF No. [79] (Belchers’ Statement ddcEs, “Belchers’ SOF”) at | 2-3. Eastern
Pharmacy repackaged Avastin and Lucentis solely for VRC. American Casualty’s SOF at { 30.
Daoud Zayed (“Zayed”), the owner of Easterrafiiacy, performed all of Eastern Pharmacy’s
repackaging of Avastin and Lucentis while under slipervision of Kilbride, the pharmacist in
charge at Eastern Pharmacy. Belcher SOF KBbride was not physically involved in the
repackaging himself. Hoecherl Claimants’ SOF at | 4; American Casualty’s SOF at  31.

Single vials of Avastin, containg 4 ml of the drug, were repackaged into 60 to 70

syringes, with each syringe intended for injeciimio a single eye of a single patient. Hoecherl

use as an intravenous cancer treatment drug anagedhkn vials measuring 100mg or 400mg, is widely
used “off label” to treat eye disorders, such as wet age-related macular degeneration (“AllRlzE) g1

16-17. Such use requires repackaging of Avastméommonly used 1.25mg/0.5mL single-use syringes.

Id. at 1 17. Lucentis is explicitly approved to tré&MD and is packaged in a single-use vial designed to
provide an individual dose to a single eyd. at 11 18, 19see alscECF No. [82] (Hoercherl Claimants’

SOF” at 1 7). Neither Avastin nor Lucentis is manufactured with preservatives and both must be
repackaged in a sterile environmeatprevent bacterial contamination. American Casualty’'s SOF at
23.

“Dr. Melgen ordered Avastin from a wholesaler, Besse Medical, and Lucentis from Genentech. Hoecherl
Claimants’ SOF at 11 11-12.
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Claimants’ SOF at 1 13n repackaging Avastin, Zayed walubpen the manufacturer’s vial and
fill twenty (20) syringes. Id. at § 15. Upon completion, Zayed would cap the vial, which
remained open and exposed to the air whilesgrerges were being filled, and then place the
twenty (20) syringes in a refrigeoatlocated in a separate rooma. Zayed would then re-gown,
re-glove and re-mask and return to the repackaging relbmZayed would repeat this process
until sixty (60) to seventy70) syringes of Avastin we filled from the vial.ld. Thereafter, the
syringes were removed from the refrigeratod gaced in Ziploc bags, with each Ziploc bag
containing four syringes and bearing a lot number and expiration date created by |dayEude
Ziploc bags would then be placed into largéploc bags, which would be prepared for
refrigerated shipment to VRQd.

Single vials of Lucentis, coaining 0.2 ml of the drug, were repackaged into four
syringes, with each syringe intended f single eye of a single patienid. at  14. In
repackaging Lucentis, Zayed would remove twenty (20) vials of Lucentis from the refrigerator
and take them to the repackaging roolt. at  16. From there, Zayed would remove the caps
from all twenty (20) vials antlll eighty (80) syringes.ld. As the syringes were being filled, the
vials would remain open and exposed to the ldirat 1 16-17. Upon completion, Zayed would
place the syringes in the refrigeratdd. at  16. Zayed would repethis process, twenty (20)
vials at a time, until one hundredd() vials had been repackagdd.

All of Zayed'’s repackaging activities weperformed using non-sterile protective gear
and equipment—namely, gloves, gown, hairsgtinges, gauze, towse and alcohol—and the
repackaging itself was performed on top d&minar flow hood that Zayed never turned dd.

at 1 18; American Caalty’s SOF at { 33.
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Eastern Pharmacy delivered the repackagedstin and Lucentis to VRC from June
2013 to December 2013. Hoecherl Claimants’FS& § 8. Dr. Melgen injected Samuel
Belcher’s eyes with Avastin on October 1, 2013, and the remaining Injured with either Avastin
or Lucentis on January 2, 2014. American Casls&aBOF at 1 36-38. With respect to the
Injured who received injections on January 2, 2ahde (3) were injected with Avastin and
seven (7) were injected with Lucentitd. at § 38. The Avastin inptions received by Samuel
Belcher on October 1, 2013 were contaminatetth Wwacteria, causing acute endophthalmitis
(inflammation) in both eyes. Hoecherl Claimar8©OF at  19. The injections of Avastin and
Lucentis received by the remaining Injured onuly 2, 2014 were contaminated with bacteria,
resulting in the Injured develagy inflammation and/or infections either one or both eyes
shortly after they received the injectiohsd. at 11 19, 31see alscAmerican Casualty’s SOF at
19 36-37. Testing of fluids draamrom the eyes of Samuel Bher and Albex Araj shortly
after their respective injections identified \dians Streptococcus as the specific bacterial
contaminant with which they were infected. The testing on the remaining Injured failed to
identify the specific bacterial contamant that caused the infectiohsAmerican Casualty’s SOF
at 1 43; Hoecherl Claimants’ SOF at § 8&e alsdECF No. [81-21] (Deposition Testimony of

Dr. Daniel E. Buffington) at 3%stating that, with respect to five of the Hoecherl Claimants,

®> Some of the Injured received injections in one eye, whereas others received injections in bofieeyes.

id. at T 38.

® The parties dispute the result of the testing peréal on Patricia Curry—specifically, whether she was
infected with Viridans Streptococcus, like Samiaicher and Alberto Araj, or Bacillus Species, a
different bacterial contaminant.See American Casualty’s SOF at § 43; ECF No. [109] (Hoecherl
Claimants’ Response to American Casualty’'s SOF, “Hoerchel Claimants’ Response SOF”) at | 43;
Hoecherl Claimants’ SOF at { 37; ECF No. [105] (American Casualty’s Response to Hoerchel Claimants’
SOF, “American Casualty’s Response SOF”) at 1 3fe Court notes the conflicting evidence on this
issue. CompareECF No. [81-21] (Deposition Testimony Bir. Daniel E. Buffington) at 34 (Q. “And

you testified with respect to Patricia Curry thlé bacterial contaminant done from a post-injection
vitreous tap was known, correct?” A hat’s correct. Bacillus species.)jith ECF No. [81-15] (Patricia
Curry’'s Answers to Interrogatories) at 7 (“Theragt of bacteria which caused me to contract
endophthalmitis is unknown.”).



Case No. 16-cv-80074-BLOOM/Valle

“[w]e’re precluded from understand or identifying or discerning a specific bacteria, but they
were patients who got similar batches of adated product from Eastern Pharmacy. . . . but at
this juncture we can’t discern which sgecbacteria for thos other patients”).

A number of other VRC patients also expaced complications following injections
received on January 2, 201&eeHoecherl Claimants’ SOF at { 34. In response to the adverse
patient reactions of January 2, 2014, VRC evdlytdead all of its unusedyringes of Avastin
and Lucentis, which totalefrty-eight (48), tested.ld. at {{ 38-39. The testing revealed that
eighteen (18) of the unused syringes were contaednaith one or more of eight (8) separately
identified bacteria or other contaminantd. at { 39.

In January and February 2014, after reports of the coligations experienced by VRC
patients, the Florida Department of Businassl Professional Regulation (“FDBPR”) and the
Food and Drug Administration (“FDA”) conductedspections of Eastern Pharmacy. American
Casualty’s SOF at § 44. The FDBPR subsetipiassued a Notice of Violation to Eastern
Pharmacy that identified vidians of several provisions dflorida law related to Eastern
Pharmacy’s repackaging actiess, including, among other vations, Eastern Pharmacy’s
repackaging without the required permit and failirdiave or implement proper procedures for
the repackaging of sterile productkl. at  45. The FDA, as asdt of its insgction, issued
Eastern Pharmacy a warning letter that idie deficiencies in Eastern Pharmacy’s
repackaging of Avastin and Lucentis, includiBgstern Pharmacy’s fai@ to use a functional
laminar flow hood and failure to separate #ierile drug processingrea from the common
pharmacy areald. at | 46.

While there is a general consensus amongp#rées that “each syrge of Avastin and

Lucentis repackaged by Eastern [Pharmacy] suffereed the same deficiencies in preparation,
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documentation, and labeling that creatad adulteratednon-sterile product,’see American
Casualty’s SOF at 1 41; ECFoN81-21] (Deposition Testimony @r. Daniel E. Buffington) at
60-62 (Q. “In your review of the materials, your opinion the same: That each vial, that
meaning every single vial of Agtin or Lucentis by Eastern Piraacy for Dr. Melgen, does each

vial that was prepared fall within or haveetlsame issues with respect to preparation and
dispensing that you just identified?” AE&ch vial, but more importantly, each syrindgpecause

them being — each syringe representing the individual finished dose. And the answer is, ‘Yes.™)
(emphasis added), none of the paraee able to identify the specifact or omission, or series of

acts or omissions, committed by Zayed that leth&ocontamination of the syringes used on the
Injured at VRC|d. at | 42; Hoecherl Claimants’ SOF at Y 54, 57.

Three of the Injured filed state court claims against a variety of defendants, including the
Insureds, Dr. Melgen, and GenentéchECF No. [1] at Y 42-44.The remaining eight (8)
Injured did not file suit, but made demaratginst Eastern Pharmacy and Kilbrigee idat
42-44.

B. The Policies

American Casualty issued Healthcare Rtexs Professional Liability Insurance Policy
No. HPG-059274223 to Eastern Pharmacy for the policy period from June 26, 2013 to June 26,
2014, ECF No. [1-14] (the “Easte Pharmacy Policy”), and edlthcare Providers Professional
Liability Policy No. HPG-018449503-8 to Kilbridier the policy period from October 1, 2012 to
October 1, 2013, ECF No. [1-15], (the “Kilbride lieg”). Pertinent here are the Policies’
inclusion of a $1 million liability limit for “eactclaim” and a $3 million liability limit for “all
claims in the aggregate.” ECF No-]4] at 18; ECF No. [1-15] at 16.

Both Policies provide that American Casualty

" There is not a complete overlap of defendants in all three cases.
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will pay all amounts, up to the Professiohalbility limit of liability stated on the
certificate of insurance!® thatyou®® become legally obligated to pay as a result
of a professional liability claim arising out of anedical incident by you or by
someone for whosgrofessional servicegyou are legally responsible.

ECF No. [1-14] at 11; ECF No. [1-15] at 9. The Policies defmedical incident” in relevant
part, as “any act, error or omission in your providprgfessional serviceswhich results in
injury or damage” ECF No. [1-14] at 14; ECF No. {15] at 12. With respect to multiple
claims made against the Insureds, the Policies provide:

The limits of liability shown on theertificate of insurance is the maximum

amount we will pay regardless of the numbeyai insured under this Coverage

Part,claims made or persons or entities makaigims.

if. 'rélated claims are made againsgou, all suchrelated claims shall be

considered a singldaim, and the limits of liability applicable to such claim shall

be the limits of liability applicable to ¢hpolicy period in force when the act, error

or omission, or earliest oélated acts, errors or omissionsoccurred.
ECF No. [1-14] at 18; ECF No. [15] at 16. The Policies defineglated claims’ as “all claims
arising out of a single act, error omission or arising out @élated acts, errors or omissions
in the rendering oprofessional servicesor placement services.ECF No. [1-14] at 14; ECF
No. [1-15] at 12. In turn, the termélated acts, errors or omissionsis defined as “all acts,
errors or omissions in the rendering mifessional servicesor placement services that are
logically or causally connectday any common fact, circumstanagtuation, tragaction, event,
advice or decision.” ECF No. [1-14] at 14; ECF No. [1-15] at 12.

The Policies’ liability limits are the subjeof the settlement agement entered into by
the parties and the Insuredsge supranote 1, which “provide[s] a complete release to the
Insureds and all other insureds under the éfasfPharmacy] and Kilbride Policies and to

American Casualty in exchange for payments and agreements . . . by American Casualty.

8 All bolded words refer to terms that are defined by the Policies.
° Referring to either Eastern Pharmacy or Kilbride, depending on the policy.
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Agreement at 2. Under the agreement, AmeriCasualty agrees to pay to the Claimants the
sum of $1,740,000.00 (the “Guaranteed Payment”) and to maintain and have available
$130,000.00 from both Policies to “resolve potentialife claims against any person or entity
insured under [those policies] for injuries allegedly resulting from ocular injections of
purportedly contaminated Avastin or Lucentiegedly compounded by or on behalf of [Eastern
Pharmacy or Kilbride].” Id. at 2, 4-5. The agreement furth@ovides that Samuel and Ruth
Belcher, Catherine Hoecherl, and Louise Gantne would dismiss with prejudice their
respective state-court lawsuits against East@narmacy within five days of payment by
American Casualty.ld. at 5-6. The agreement contemefathe instant action, providing that
within thirty days of the agreement’s effectigate, American Casualty would file a declaratory
judgment action (the “Coverage Liéion”) in this district, limitel to the issue of whether the
claims and lawsuits shall be deemed @nemore claims under the Policiesd. at 6. More
specifically, the agreement provgl¢hat if the Court finds ahe conclusion of the Coverage
Litigation that the Claimants’ claims constitute “related claims” as defined in the Policies—
therefore rendering them subject to the p&im limit of $1 million under each policy—
American Casualty will not havaeny obligation under the agreement to make any payment to the
Claimants beyond the Guaranteed Payment, hdwever, the Court determines that the
Claimants’ claims constitute two claims undecie of the Policies, American Casualty will pay
an additional sum of $1 million per policy beyotiee Guaranteed PaymenAnd if the Court
determines that the Claimants’ claims constitute three or more claims under each of the Policies,
American Casualty will pay an additionalnswf $1.5 million per policy beyond the Guaranteed
Payment.Seeid. at 6-8.

C. The Parties’ Respective Interpretations
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American Casualty essentially argueatthunder the “clear and unambiguous” language
of the Policies, all of the Claimants’ clainee related because each arise from Eastern
Pharmacy and Kilbride’s “alleged continued, sysic failure to implement or adhere to an
aseptic process necessary to prevent contammati repackaging Avastin or Lucentis for the
same doctor to be used to treat the sanezlical condition over dahree-month period.”
American Casualty’s Motion at 9, 12. The Belcharscontrast, argue that “there is a minimum
of two separate, unrelated clainiis contending that Samuel Bzher’s injuries stem from an
“isolated event” thereby precluding a logiaad casual connection tany of the remaining
Claimants’ claims. Beher Motion at 7-8, 14see alsdECF No. [103] (Aruj, Austin, Randolph
and Carter's Response in Opposition to mi#is Motion for Summary Judgment, “Aruj
Claimants’ Response”) at 1 (adopting by refece the Belcher Response in Opposition to
Plaintiff's Motion for Summary Jddgment). The Hoecherl Claimanargue that “there are no
fewer than three sub-groups of claims thatraserelated”: (1) the Belchers’ claim, stemming
from injections of Avastin administered to SaghBelcher on October 2013; (2) the claims of
three (3) of the Claimants who were injectathvwAvastin on January 2, 2014; and (3) the claims
of seven (7) of the Claimants who were atgael with Lucentis on January 2, 2014. Hoecherl
Claimants’ Motion at 2 n.2.

[I.  LEGAL STANDARD

A district court’s dispositin of cross-motions for sumnyajudgment employs the same
legal standards applied when only one party files a motiB@eUnited States v. Oakley44
F.2d 1553, 1555 (11th Cir. 1984) (“Cross-moos for summary judgment will not, in
themselves, warrant the court in granting sumnaslgment unless one ofdtparties is entitled

to judgment as a matter of law on factatthre not genuinelgisputed.”) (quotingBricklayers

10
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Int’l Union, Local 15 v. Stuart Plastering Gdb12 F.2d 1017, 1023 (5th Cir. 1975))A court
must consider each motion on @®n merits, “resolving all reasonable inferences against the
party whose motion is under considerationS. Pilot Ins. Co. v. CECS, In&d2 F. Supp. 3d
1240, 1243 (N.D. Ga. 2014) (citirtgm. Bankers Ins. Group v. United Staté68 F.3d 1328,
1331 (11th Cir. 2005)). “Cross-motions may, howeber probative of the absence of a factual
dispute where they reflect general agreement by the parties as to the controlling legal theories
and material facts.”ld. (citing Oakley 744 F.2d at 1555-56%¢ee also Bricklayers12 F.2d at
1023.

A court may grant a motion for summary judgmé&hthe movant shows that there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The parties may support their positions by citation to the record,
including, inter alia, depositions, documents, affivits, or declarations.SeeFed. R. Civ. P.
56(c). An issue is genuine if “a reasonable trier of fact couldrrrejudgment for the
non-moving party.” Miccosukee Tribe of Indians of Fla. v. United Statds$ F. 3d 1235, 1243
(11th Cir. 2008) (quoting\nderson v. Liberty Lobby, Inat77 U.S. 242, 247-48 986)). A fact
is material if it “might affect the outtne of the suit under the governing lawld. (quoting
Anderson 477 U.S. at 247-48). TheoGQrt views the facts in thegiht most favorable to the
non-moving party and draws all reasomalferences in the party’s favorSee Davis v.
Williams, 451 F.3d 759, 763 (11th Cir. 2006). “The mexéstence of a scirh of evidence in
support of the [non-moving party’s] position whle insufficient; there must be evidence on
which a jury could reasonably find for the [non-moving partyyriderson477 U.S. at 252. The

Court does not weigh conflicting evidenc&ee Skop v. City of Atlanta, G485 F.3d 1130,

19In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 198#h(bang, the court adopted as
binding precedent all decisions of the Fihicuit issued prior to October 1, 1981.

11
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1140 (11th Cir. 2007) (quotinGarlin Comm’n, Inc. v. S. Bell Tel. & Tel. C&02 F.2d 1352,
1356 (11th Cir. 1986)).

The moving party shoulders the initial burdindemonstrate the absence of a genuine
issue of material factSee Shiver v. Chertp$49 F.3d 1342, 1343 (11th Cir. 2008). If a movant
satisfies this burden, “the nonmoving party ‘mustngdore than simply show that there is some
metaphysical doubt as to the material fact®Rdy v. Equifax Info. Servs., L.L,827 Fed. Appx.
819, 825 (11th Cir. 2009) (quotindatsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 586 (1986)). Instead, “then-moving party ‘must make sufficient showing on each
essential element of the case foriehhhe has the burden of proof.1d. (quotingCelotex Corp.

v. Catrett 477 U.S. 317, 322 (1986)). The non-moving party must produce evidence, going
beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
and admissions on file, designatingesific facts to suggest thatreasonable jury could find in

the non-moving party’s favor.Shiver 549 F.3d at 1343. But even where an opposing party
neglects to submit any alleged material §aot controversy, a couicannot grant summary
judgment unless it is satisfied that all of thedewmce on the record supp®the uncontroverted
material facts that th movant has proposedsee Reese v. HerbeB27 F.3d 1253, 1268-69,
1272 (11th Cir. 2008)Jnited States v. One Piece of RPabp. Located at 5800 S.W. 74th Ave.,
Miami, Fla, 363 F.3d 1099, 1103 n.6 (11th Cir. 2004). iCaity, there remain no disputed
issues of material fact thatowld preclude the Court’s entry pfdgment as a matter of law.

[ll. DISCUSSION

The parties agree that Floaidaw governs the interpretati of the Policies. “Under
Florida law an insurance policy is treated likecontract, and therefore ordinary contract

principles govern the interpretati and construction of such a pglicAs with all contracts, the

12
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interpretation of an insurana®ntract is a question of law to be determined by the court.”
Vozzcom, Inc. v. Great Am. Ins. Co. of N666 F. Supp. 2d 1332, 1336 (S.D. Fla. 2009)
(quoting Fabricant v. Kemper Independence Ins. ,Cb/4 F. Supp. 2d 1328, 1330 (S.D. Fla.
2007)),aff'd, 374 F. App’x 906 (11th Cir. 2010%ee also Camico Mut. Ins. Co. v. Rogozinski
2012 WL 4052090, at *6 (M.D. Fla. Sept. 13, 201Zummary judgment is appropriate in
declaratory judgment actions seeking a declamatiocoverage when the insurer's duty, if any,
rests solely on the applicability of the insurance policy, the construction and effect of which is a
matter of law.”) (quotingNorthland Cas. Co. v. HBE Corpl60 F. Supp. 2d 1348, 1358 (M.D.
Fla. 2001));Direct Gen. Ins. Co. v. Indian Harbor Ins. C2016 WL 5437062, at *3 n.4 (11th
Cir. 2016) (“[T]he question of whether certaglaims are related is a matter of contract
interpretation and thus a legal issue.”). Harlaw requires that “in construing insurance
policies, courts should read each policy ashale, endeavoring to give every provision its full
meaning and operative effectUnited States Fire Ins. Co. v. J.S.U.B., Jri879 So. 2d 871, 877
(Fla. 2007). Additionally, “Florida courts hawaid again and again that insurance contracts
must be construed in accordance with plain language of the policyVozzcom666 F. Supp.
2d at 1336 (quotin@iegle v. Progressive Consumers Ins.,8&9 So. 2d 732, 735 (Fla. 2002)).
Indeed, “[i]n construing terms appearing irsumance policies, Floradcourts commonly adopt
the plain meaning of words containedlé@gal and non-legal dictionaries.Cont'l Cas. Co. v.
Wendt 205 F.3d 1258, 1263 (11th Cir.2000) (per curiarfere, the relevant portions of the
Policies provide:

“Related Claim” means alklaims arising out of a single act, error or omission or

arising out ofrelated acts, errors or omissionsn the rendering oprofessional

servicesor placement services.

“Related acts, errors or omissiorismean all acts, errors or omissions in the
rendering of professional services oag#ment services that are logically or

13
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causally connected by any common fagtcumstance, situation, transaction,
event, advice or decision.

ECF No. [1-14] at 14; ECF No. [1-15] at 12.

American Casualty contends that, as a maifelaw, the Policies’ definitions for the
terms “related claim” and “related actsirags or omissions” are clear and unambiguous.
American Casualty’s Motion at 9-12. The Hdeerl Claimants argue that because the above
mentioned provisions are used as an exclusidnmitation to coverage, their interpretation and
application “must be conducted ditally in favor the insuredand strictly against [American
Casualty].” Hoecherl Claimants’ Motion at 6lhe Court agrees with American Casualty and
finds no occasion to construe the Polici¢bezifor or against a particular party.

“Under Florida law,when a term in an insurance policy is ambigyadie court must
construe it in favor of the sured and against the insureMVendt 205 F.3d at 1261-62 (citing
Gas Kwick, Inc. v. United Pacific Insurance C88 F.3d 1536, 1539 (11th Cir.1995)) (emphasis
added). Here, none of the Claimants argue dhgt provision in the Policies is ambiguous or
unclear,cf. id. at 1262 (addressing defendants’ argumémds the term “relad wrongful acts”
was susceptible to two or more meanings &ad therefore ambiguous), and the Court sees no
basis to find any ambiguity or susceptibility to lijple meanings in either of the terms “related
claim” or “related acts, erroror omissions” under the Policiesge generally Gas Kwicls8
F.3d at 1539 (“An insurance conttas deemed ambiguous if it sisceptible to two or more
reasonable interpretations that can fairly be made.”) (c@agl-Eimers v. Mutual of Omaha
Life Ins. Co, 986 F.2d 1379 (11th Cir.1993)). Significanthe Court’'s analysis the fact that

the terms are expressly defined by the Politieszurthermore, with respect to the Policies’

" Those express definitions distinguish this casefreany of the cases cited by the Hoecherl Claimants
in their motion for summary judgmengee, e.gLexington Ins. Co. v. Lexington Healthcare Group,,Inc.
84 A.3d 1167, 1177 (Ct. 2012) (“[I]t is far fromear from the policy's use of the term ‘relateglith no
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definition for “related acts, errors or omisss’—which the Policies’ definition for “related
claim” necessarily depends on—the express rement of a “logical[] ocausal[] connect[ion]”
renders the definition clear and unambiguuSee, e.gRogozinski2012 WL 4052090, at *6,
*11 (finding that an accountast’ professional liability insance policy defining the term
“Multiple Acts, Errors or Omissions” as “all agtsrrors or omissions in rendering Professional
Services that ardogically or causally connectedby any common fact(s), circumstances,
situation, transaction(s), ew€s), advice or decisions” wasléar and unambiguous”) (emphasis
added);Vozzcom666 F. Supp. 2d at 1334, 1339 (finding thateamployment practices liability
policy defining the term “Related Wrondficts” as “Wrongful Acts which ardogically or
causally connectelly reason of any commoadt, circumstance, situation, transaction, casualty,
event or decision” lacked ambiguity) (emphasis addssh;alsdoNendt 205 F.3d at 1262 (“The
words ‘relate’ or ‘related’ areommonly understood terms in everydasage. They are defined

in the dictionary as meaning ‘a logical oasual connection’ between two events.”) (citing

more specific definition of that term providetthat the parties intended multiple losses suffered by
multiple people . . . to be aggregated into alsirigss . . . simply becae they shared a common,
precipitating factor.”) (emphasis addedyizona Prop. & Cas. Ins. Guar. Fund v. Heln¥&5 P.2d 451,
456-57 (Ariz. 1987) (holding that the term “related” as used in the definition of “occurrence” in a
malpractice policy was limited to causal connectiftherefore excluding logical connections) where
“[n]either the [] policy, the parties, nor thewrt of appeals have defined the word ‘relatedDpe v.
lllinois State Med. Inter-Ins. Exgh599 N.E.2d 983, 988 (lll. App. Ct. 1992) (finding “related acts”
provision ambiguous because, in part, “the terglated’ is not defined in the policies and has no
generally accepted legal meaningW)edical Malpractice Joint Underwriting Ass’n of R.1. v. LypB804

WL 3190049, *6-7 (R.l. Super. Deceetbl7, 2004) (“The undefined phra&a| related acts’ renders the
limiting term ‘medical incident’ ambiguous at best.”).

2 The Claimants dedicate much of their fooms the purported lack of relatedness amongst the
Claimants’claimson a general level.See, e.g.Hoecherl Claimants’ Motion at 20 (“It is the moving
Claimants’ collective position that each of thdaims and each of thelaimsof the other five claimants,
represent a separate and disticleim for a total of eleverlaims against Eastern Pharmacy and eleven
claims against Kilbride under the [] [P]olicies.”) (guhasis added). As the express language of the
Policies make clear, however, a determination ashéorelatedness of the Claimants’ claims turns
exclusively on the relatedness of s, errors or omissionat issue.SeeECF No. [1-14] at 14; ECF
No. [1-15] at 12. Here, there is no dispute thatghecific acts, errors or omissions at issue are those
related to Zayed's repackaging of therisgges administered to the ClaimantsSee, e.g.Hoecherl
Claimants’ Motion at 19 (“Thereation of each syrings a separate and discrete professional act . . .."”)
(emphasis added).
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Webster's Third New International Dictionar¥981)). Given the lack of ambiguity, the plain
meaning of the terms control irrespective of tleiclusionary or limiting effect on the Policies’
coverage. SeeVozzcompB66 F. Supp. 2d at 1339 (“[W]hile it tsue that ambiguous insurance
policy provisions must be construed in favortloé insured, there is simply no ambiguity in this
case.”);Bond Safeguard Ins. Co. v. Nat'l Union Fire Ins. Co. of Pittsburgh, 628 F. App’x
648, 653 (11th Cir. 2015) (“Exclimary provisions that arelear and unambiguous must be
enforced according to their terms, and ‘courts matyrewrite contracts, add meaning that is not
present, or otherwise reachsudts contrary to the intentions of the parties.”™) (quofirapurus
Holdings, Inc. v. U.S. Fid. & Guar. C®13 So. 2d 528, 532 (Fla.2005)).

The applicable interpretive standards unédorida law having been identified, an
analysis of three relevant cases—cited extensivellge parties’ briefings—is instructive. First,
Continental Casualty CompanyW.endf 205 F. 3d 1258 (11th Cir. 2008)an Eleventh Circuit
per curiam decision appending and adapthe district court’s orderln that case, investors of a
corporation filed a class action lawsuit against atorney alleging that the attorney gave
inaccurate legal advice and made false andemihg statements regarding the legality of
certain investments as securitidd. at 1260. Another suit was soon brought against the broker
of the investments, who in turn filed a third yartbmplaint against the attorney alleging that the
attorney made misrepresentations to him mdigg the legality of such investment$d. The
lawsuits implicated the underlying professabriability insurane policy under which the
attorney was insuredld. The insurance policy stated in relevant part that “the limit of liability
stated for ‘each claim’ is the maximum we will pay for all claims and claim expenses arising out
of, or in connection with, theame or relatedvrongful acts.” Id. (emphasis added). The

insurance policy did not, however,fole “related” as used in thierm “related wrongful act.”
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See id.at 1260-61. Consequently, the Eleventh @iraffirmed the district court’'s broad
definition of “related” as a “logical otausal connection between two eventid! at 1262. In
applying this definition, the coufound that all of thattorney's various astwere related under
the insurance policy.ld. at 1263. Those acts included, among other things, the attorney’s:
appearances at seminars where he held hirosélas an attorney knoedgeable in securities
law; representations at the seminars as tddfality of the investmas; and taking loans of
money from his employees, drafjibrochures for use by promdaieand various other illegal
and unethical activities all performedtlwthe aim of supporting investmenkd. The court, in
rejecting the argument that the attorney commitieskeries of disconnectextts with separate
and distinct consequences téfetient individuals, emphasizedaththe language of the insurance
policy “clearly focuses on the wrongful act otscand not on the numbef duties breached or
injuries sustained.” Id. at 1264. More specifically, theoQrt reasoned that the attorney’s
“different types of acts” werei&d together because all were atha a single padular goal” in
encouraging investment: “[T]hat these acts resulied number of diffenet harms to different
persons, who may have different types of caa$estion against [the attorney] does not render
the ‘wrongful acts' themselves to be ‘unrelatémt the purposes of the insurance contract.
Rather they comprised a singleurse of conduct designed taprote investment . . . .Id.
SecondVozzcom, Inc. v. Great Am. Ins. Co. of N666 F. Supp. 2d 1332, 1339 (S.D.
Fla. 2009), is a decision from the Southern Mistof Florida that also addressed the term
“related wrongful act” under an insurance policyhe district court held that separate lawsuits
filed by three separate employesginst their employer for unpaovertime compensation were
related. Central to the court’s decision wasftat that all three employees were employed by

the employer in the same posits during the same period antlthfee were denied overtime
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coverage during the coursé their employment.ld. The court noted thaine plaintiff brought
suit over a year after the original plaintiffs lend that each plaintifomplained of numerous
violations that occurredver a period of time, but nonetheless found that the claims were related.
Id. at 1331, 1335, 1339. Recognizing the “extremmiyad” nature of tb language at issue
under the insurance pojicthe court explained that analyzing the “relatedness” of claims under
such language “does not requireaeixfactual overlap, or even idaral legal causes of action,
but rather focuses simply on whether the clamns logically linked by a ‘sufficient factual
nexus.” Id. at 1338 (quotingcapital Growth Financial LLC v. Quanta Specialty Lines Ins., Co.
2008 WL 2949492, at *4 (S.D. Fla. July 30, 2008)).

Third, in Camico Mutual Insurance Company v. Rogozingkil2 WL 4052090, at *6
(M.D. Fla. Sept. 13, 2012), a court in the Middestrict of Florida aldressed a professional
liability insurance policythat used language nearly identicathat at issue here—namely, “acts,
errors or omissions in renderigofessional Services that are logically or casually connected by
any common fact(s), circumstanceguation, transaction(s), evesit( advice or decisions.” In
that case, an insured accounting fiepeatedly made the same error for several years in a row in
its preparation of tax returns ofiree brothers who ran a joint business together, leading to
multiple claims against the accounting firm bght by the three brothers and their spoudds.
at 2-5. Relying orWWendtand Vozzcomthe court held that all three claims were related for
purposes of the insurancelipg, explaining as follows:

[A]ll. harm arising from [the accounting firm’s] multiple breaches can be

attributed to one fact: in 1989 [the accounting firm] did not employ the proper

care to discover whether the Rogozinskiyatty income should be classified as

capital gains. All injuries or acts thatcurred after [the accounting firm’s] initial

mistreatment of the royalty income constitute a series of errors alike in kind and

injury. Thus, [the accounting firm’s] actsealogically and causally connected, i.e.

the same accountant made the same erragefeeral years ia row concerning a
joint business of the three brothers, resgliim errors in eaclof their individual
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tax returns. Under the langym of the Policy, then, tHeogozinskis are subject to
the per claim limit.

Id. at 8. Furtherlike the court inVozzcomthe court inRogozinskirecognized tat the three
brothers, “to whom [the accounting firm] eachemiva duty of care, brought multiple causes of
action that accrued over a periofitime[,]” but nonetheless founithat the claims were related
under the “broad” language tife underlying policy.d. at 10-11.

As these cases illustratendaas has been explained,

[A] common thread running here viewselatedness” as a concept encompassing

both logical and causal connectio@ntinental Cas. Co. v. Wend205 F.3d

1258 (11th Cir.2000), an assessment whigtically involves consideration of

whether the acts in question are coneddby time, place, opportunity, pattern,

and perhaps most importantly, by method or modus oper@adie.g. Brown v.

National Union Ins. Co. of Pittsburgh, P2004 WL 292158 (D.Minn.2004).

Hence, courts analyzing the “relatednesstlafms in situations involving similar

policy language consider, among other fagtovhether the parties are the same,

whether the claims all arise from the same transactions, whether the “wrongful

acts” are contemporaneous, and whetthere is a common scheme or plan
underlying the acts.
Capital Growth 2008 WL 2949492, at *4.

In the instant dispute, the Claimants arguat thone of their individual claims against
American Casualty are relatainder the Policies given the nyadissimilarities among them.
The Hoecherl Claimants, for example, point tee*humber of injuries, the different medications,
the manner in which the medications were prepathe duties owed to the Claimants by Eastern
Pharmacy and Kilbride, the extended time feaduring which the injuries occurred, and the
different bacteria and contaminants involved...” Hoecherl Claimants’ Motion at 1. The
Hoecherl Claimants also emphasize that AmeriCasualty cannot provéhat the Claimants’
injuries arose from the same cause—i.e., ith&t unknown “how each individual syringe used

on each of the Claimants became contateid on a syringe by syringe basidd. at 5. These

arguments, however, “ignore[] [the] many simila#ibetween the claims” as well as the fact
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that the Policies also deem claims relatdten they share a logical—as opposed to causal—
relationship vis-a-vis any commdiact, circumstance, situatiotransaction, event, advice or
decision. Vozzcom666 F. Supp. 2d at 1339.

At the outset, the Court acknowledges thesuinilarities amongst the Claimants’ claims.
Samuel Belcher’s injections were admiaretd on October 1, 2013, whereas the remaining
Injured’s injections were administered on Jamyu2, 2014. Hoecherl Claimes’ SOF at 11 19,
21-30. Four (4) of the Jared received injgtions of Avastin, wheredke other seven (7) Injured
received injections of Lucentis. Americanddalty’s SOF at { 38. The precise method of
repackaging employed by Zayed differed witlspect to both drugs, and the contaminated
syringes used for the Injured’s injections were not all repackaged on the same Sdage.
Hoecherl Claimants’ SOF at {1 15-17; Belchers’ SOF at {1 2-3. These dissimilarities are not
insignificant by any measure, andfast blush they suggest thtte Claimants’ claims are not
related to one another.

Other dissimilarities identified by the Claimants, however, are of a more qualified nature.
First, with respect to the separate dutiescdwo the Claimants by Eastern Pharmacy and
Kilbride, the express language thfe Policies provide that mothan one claimant may make
multiple claims and still be subject to therpdaim limit. Thus, any “argument that [the
Claimants’] claims are separate because [the Claimants] are owed separate duties does not
accord with the unambiguous [] language” under the Politiésogozinski2012 WL 4052090,
at *7; see also WendR05 F.3d at 1263 (“The languagetbé insurance policy clearly focuses
on the wrongful act or acts, and not on the nunadfetuties breached orjuries sustained.”).

Second, with respect to the purfally different contaminantgvolved, the undisputed facts

131t is worth noting that because Kilbride, the phacist in charge of Eastern Pharmacy, was not
physically involved in any way with the repackag of Lucentis and Avastin, any breaches of duties
owed by him were necessarily the same as to all Claimants.
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establish that, of the eleven (11) Injuredstiteg on only two of them identified the specific
bacterial contaminant responsible for the rasglinfections, and thain both instances the
bacteria was the same—Viridans StreptococcuBee American Casualty’s SOF at | 43;
Hoecherl Claimants’ SOF at §7. Though several additiondlacterial contaminants were
discovered as a result of testing done on o#fRC patients, testing on the remaining Injured
was unable to identify the specific bacterial conteamt that caused their infections. American
Casualty’s SOF at 1 43; Hoecherl Claimants’ SO 37. The Court rejés the view that, for
purposes of the instant litigation, the presencadtfitional bacterial contaminants in syringes
used on VRC patients other than the Claimastsase dispositive. Finally, as for the
approximately six-month period during which tlepackaging at Eastern Pharmacy took place,
such a time period is simply not dispositive drastvise suggestive that the claims are unrelated,
as argued by the ClaimantSee, e.g.Wendf 205 F.3d 1258 (promotional activities spanning
over a year held to be related).

The fact that there exist dissimilarities amdhg Claimants’ claims does not yield only
one answer to the precise inquiry before tlhei€ which instead must focus on the similarities
and ask whether the claims are related urtler Policies by way of a logical or causal
connection “by any common fact, circumstance, situatj transaction, event, advice or
decision.” ECF No. [1-14] at4; ECF No. [1-15] at 12 (empfia added). Turning to the
similarities among the Claimants’ claims, and viegvthem in light of the very broad nature of
the language at issusgeRogozinski2012 WL 4052090, at *10-1Y,0zzcom666 F. Supp. 2d at
1338, the Court finds that the claims certaishare at least one common fact, circumstance,
situation, transaction, event, pee of advice or decision. The masvious is that all of the

syringes used for the Claimants’ injections wegpackaged by the same individual, Zayed, at
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the same pharmacy, Eastern Pharmacy. And while there were some differences in Zayed's
specific repackaging processes witispect to Avastin and Lucenttbe parties are in agreement

that the processes employed by Zayed for eachrémgined consistent and that both processes
took place in what amounted #onon-sterile environmentSee, e.g.American Casualty’s SOF

at § 41;see alscECF No. [81-21] (Deposition Testimony Dir. Daniel E. Buffington) at 40-41

(“Some of these are absolutes. Like the lamffeav hood. . . . [T]hey din’t use appropriate air
filtration. . . . If you want to go on to say thatthused inappropriate nonsterile supplies in the
process. They never stated that they use #rdessupplies. . . . [T]here’s a multitude of steps

that we employ to assure patient safety ansdterile finished prodit. Based on their own
testimonies, and supported by the [] reports fronm bla¢ Board of Pharmacy and the FDA, they
failed to employ those.”). With respect to hepackaging of both Avéis and Lucentis, Zayed

wore non-sterile protective gear, failed tontwon the laminar flow hood on top of which he
performed the repackaging, and failed to safgathe repackaging area from the common, non-
sterile area of the pharmacyeeHoecherl Claimants’ SOF at 1 14, 18; American Casualty’s
SOF at 11 33, 46. At the very least, then, itidividual responsibldor the contaminated
syringes, the general processesdut repackage those syringasd the precise location where

the contaminations originated are commonatb of the Claimants’ claims. The Hoecherl
Claimants appear to admit as mucBeeHoecherl Claimants’ Motiomat 19 (“The fact that the
procedure to compound a syringe of AvastinOctober of 2013 might be similar to the
procedure to repackage a syringe of Lucentis in December of 2013, is insufficient to establish
relatedness. . . . The only connection involves the location where the contaminated syringes
originated and who prepared them.”). Nithstanding the Hoecherl Claimants’ minimizing

view to the contrary, heever, the combination of these fast@ssentially served as the genesis
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to each of the Claimants’ injuries and that al@enders their uniform connection to all of the
claims significant. Furthermore, beyond repackaging, the injections themselves constituted
treatment for the same medical condition—AMDnrdahe Claimants all oeived that treatment

from the same doctor, Dr. Melgen. Dr. Melganturn, was the only medical provider for which
Eastern Pharmacy repackaged Avastin and Lueenti simply cannot be said that these
circumstances, construed undee throad language of the Padis, present a case where “a
logical connection [is] too tenuous reasbly to be called a relationshipWendi 205 F.3d at

1263 (quotingsregory v. Home Ins. Compar76 F.2d 602, 605-06 (7th Cir.1989)).

The Hoecherl Claimants also assert thetmosihat because Amean Casualty cannot
“point to a specific cause that led to thent@nination of all the syringes that injured the
claimants, [it] cannot prove th#tte Claimants’ claims are related . .” Hoecherl Claimants’
Motion at 5. However, nowhe in the Policies is tequiredthat related claimgrow out of the
same cause, and the Court declines to readtidolicies such a requirement. Instead, the
Policies also define “related acts, errors ors®ions” as those acts, asor omissions in the
rendering of professional services that alegitally . . . connected byny common fact,
circumstance, situation, transaction, event, adorcgecision.” ECF No[1-14] at 14; ECF No.
[1-15] at 12 (emphasis added). To require ttlaims must also shara causal connection in
order to be considered relatedder the Policies wodlrender this language ineffectual.

The Court’'s view is not swayed byethHoecherl Claimants’ reliance olmerican
Casualty Co. of Reading, Pa. v. All&015 WL 5693598 (N.D. AléSept. 29, 2015), a decision
that involved both American Caalty and claimants who sufferdiood stream infections as a
result of exposure to bacterfmom compounded medication radhistered at six different

Alabama hospitalsld. at *2. Though there is substal factual overlap betweehlen and this
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case, the procedural postuses markedly different. 1Allen, the underlying litigation between

the claimants and American Casualty’s insured remain unresolved, and the court declined to
make a determination as to whether the underlgtate-court claims assue were related under

the operative insurance policy deal “on the pleadings alone.ld. at *2-3, *6. The court
reasoned that the underlying policy ‘iljnot require that all claimallege the same type of
wrongdoing to be considered related[Ifl. at *6 (emphasis in the original). Rather, as the court
instructed: “To decide this issue, the court ndetermine whether some all of the state-court
claims arise from the same proximate cause, which feciadeterminatiori Id. (emphasis
added). Here, the Court is afforded the benefit of a fully developed factual record and is not
tasked with resolving the issues liability, causation, and damagy@s a result of the parties’
settlement agreement.

In any event, regardless of the settlement agreement, the collleinfashioned its
proximate cause standard—wherebyaficis may be related if the alleged injuries arise from the
same cause”—upon a review of Alabama casedaaling with “occurrence” based insurance
policies. See idat *5 (quotingSt. Paul Fire & Marine Ins. €. v. Christiansen Marine, Inc893
So. 2d 1124, 1137 (Ala. 2004pee also St. Paul Fire893 So. 2d at 1137 (“Ibinited States
Fire Insurance Co. v. Safeco Insurance ,GBl4 So. 2d 844 (Ala. 1983), the Alabama Supreme
Court addressed the meaning of the term ‘occurrence’ for purposes of determining the deductible
due from the insured. In that case, the Court concludea thiagle occurrence encompassed all
the damage proximately rdfng from each incident (emphasis in the original). Here, the
Court is not considering whegr “more than one accident @ccurrence has taken place?llen,

2015 WL 5693598, at *5 (quotirignited States Fired44 So. 2d at 847). Rather, the Court must

determine under Florida law whether claims basedseparate acts can be considered related
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under the Policies, and under Florida law, “theguage of the policy is the most important
factor in interpreting insurance contractsBond Safeguard628 Fed. Appx. at 654 (quoting
Taurus Holdings913 So. 2d at 537). As such, becatlselanguage of the Policies recognize
related claims that share a logical relationshigvels as a causal relationship, the Court declines
to adopt theAllen court’s rigid proximate causgandard. The departure frofllen is further
justified by the Policies’ definition dfrelated claim” as “all claimsrising out ofa single act,
error or omission orarising out of related acts, errors or @sions in the rendering of
professional services or placement serviceECF No. [1-14] at 14ECF No. [1-15] at 12
(emphasis added). In addressing the meanitigegbhrase “arising out of,” the Eleventh Circuit
has explained:

[T]he Florida Supreme Court has prded some guidance on the meaning of

“arising out of” in thecontext of insurancpolicy exclusions. Imaurus Holdings

the Florida Supreme Courtldehat the term “arisingut of” is unambiguous and

“broader in meaning than the term ‘caused byd."at 539. Accordingly, the term

should be interpreted broadly to encasp all of the following: “originating

from, having its origin in, growing out of, flowing from, incident @¥,having a

connection witl’ 1d. (emphasis added) (intetnguotation marks omitted). The

Florida Supreme Court explained thahile “arising out of’ requires “some

causal connection, or relationship” that is “more than a mere coincidence,”

proximate cause is not required. at 539-40 (internal quotation marks omitted).
Bond Safeguards28 Fed. Appx. at 654.

The Court next addresses the argument reiyetthe Claimants thaheir claims cannot
be related because “there was no ‘common scleemkan’ to prepare alistribute contaminated
drugs.” Belcher Motion at 13ee alsoECF No. [102] (Belcher Response in Opposition to
Plaintiffs Motion for Summary Judgment, “Bd#ler Response”) at 10Aruj Claimants’
Response at 1 (adopting by referetice Belcher Response); Hoed@aimants’ Motion at 19.

The Court disagrees. Although the Insuredsagdst did not endeavor to provide VRC with

contaminated syringes, they did, presumablyeardr to do just the opposite—that is, provide
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VRC with sterile, non-contaminated syringesaetky as ordered, as demonstrated by the
consistent manner in which Zayed repackaged #vasd Lucentis from vialo syringe. Under
these circumstances, that endeavor resembfeggle particular goal,” and the Insureds’ (as
well as Zayed’s) consistent and uniform efforts in pursuit of it, deficient as they proved to be,
comprised a “single course of conductWendt 205 F.3d at 1264. Put simply, the acts in
guestion here are connected by “pattern, antigps most importantly, by method or modus
operandi[.]” Capital Growth 2008 WL 2949492, at *4. That th@scts constituted parts of a
single pattern or single cae of conduct is evinced byehFDBPR and FDA'’s respective
inspections of Eastern Pharmacy, following teports of complications experienced by VRC
patients. The scope of both inspectionsceoned Eastern Pharmacy’s repackaging activities—
primarily with respect to Avastin dnLucentis—from June 2013 to December 2052eECF
Nos. [52-1], [52-3["* And although Eastern Pharmacy dfitbride lacked ill will or malice—
which is essentially what the Claimants’ argmhis based on—that does not render the pattern
of conduct exhibited by them waress significant in terms of relatedness to the Claimants’
claims. Similarly, the accounting firm Rogozinskidid not formulate a scheme or plan to make
the same mistake on the Rogozinski bevs’ tax returns year after yedr. See2012 WL

4052090, at *8.

4 The Court notes that the Hoecherl Claimantsllehge the findings and observations of both
inspections on the grounds that American Casualtgmdeposed any inspector or representative of either
agency. SeeHoecherl Claimants’ Response SOF at {f4@4- For purposes here, the Court merely
considers that the agencies did indeed conduct inepsatif Eastern Pharmacy and that those inspections
covered what they purported to cover—points the HegdBlaimants do not appear to take issue with.
Seeid. It is further worth noting that the Hoeche&tlaimants nevertheless rely on the findings and
observations of FDBPR'’s inspection for its own factual assertion that Eastern Pharmacy repackaged other
drugs besides Avastin and Lucenti3ee idat | 45.

> The Belchers, as well as Defendants Alberto Afijomas Austin, George Randolph, and Raymond
Carter, invoke the “rule of resttive reading of broad languagesge generally Wend205 F.3d at 1263,

but do so only to “compel[] the ‘reasonable interpiietd there was never a common scheme or plan by
Eastern Pharmacy to prepare or distribute contaminated drugs[,]” Belcher Motion at 14; Aruj Claimants’
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The Claimants’ claims share much in coonmrendering them “relatl” for purposes of
the Policies. The Claimants, to their greasfianitune, sought out similar medical treatment for
the same medical condition, and the two druged for that treatment were negligently
repackaged by the same individual at the sphmamacy for the same doctor over a relatively
short period of time. Though true that the undiual acts of repackaging constituted separate
acts, these acts were nevertheless tied togbther sufficient nexus.That nexus was Eastern
Pharmacy—in particular, Zayed's woefully deéiot repackaging processd Kilbride’s utter
lack of supervision over & same—and the single course of conduct Eastern Pharmacy
employed in repackaging Avastin and Lucentis for VRQe fact that those errors and course of
conduct may have exposed the Claimants to diftebacterial contaminants and brought about
different resulting injuries doesot render the underlying “actsrrors or omissions” unrelated
for purposes of the PolicesSee Wendt205 F.3d at 1264 (“The fact that these acts resulted in
number of different types of caes of action against [the attey) does not render the ‘wrongful
acts’ themselves to be ‘unrelated’ for the pmges of the insuranceortract. Rather, they
comprised a single course of conduct geed to promote investment . . . .Rpgozinski2012
WL 4052090, at *8 (“[A]ll harm arising from [thaccounting firm’s] multiple breaches can be
attributed to one fact . . . .fjd] [a]ll injuries or acts that @arred after [the accounting firm’s]
initial mistreatment of the royalty income constitateeries of errors alike in kind and injury.”).
The Hoecherl Claimants overstate the issue in aggthiat this interpretation of “related claims”
under the Policies as appli¢o the facts of thisase renders the Poks' aggregate coverage
illusory. SeeECF No. [107] (Hoecherl @mants’ Response in Opposition to Plaintiff's Motion

for Summary Judgment, “HoecheClaimants’ Response”) at 9While the “related claims”

Response at 5-6 (“Aruj, Austin, Randolph and Carter join Belcher and invoke this ‘rule of restrictive
reading.™).
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language of the Policies is “extremely broad, [kitlso equally clear and without ambiguity.”
Vozzcom666 F. Supp. 2d at 1340. The Policies’ languagi@pplied to the facts of this case
necessarily requires a finding that the Claimantaims are related. To find otherwise would
require the Court to rewrite the expseprovisions of the Policies.
Accordingly, the Court’s application of thedisputed facts of thisase to the language
of the Policies dictates a finding that Eastern Pharmacy’s negligent repackaging as to each of the
single-use syringes of Avastin and Lucentignadstered to the Claimants by VRC was
“logically” connected by a “common fact, circuraste, situation, transaction, event, advice or
decision.” The Claimants’ claimare, therefore, subject to the per claim limit under each of the
Policies.
V. CONCLUSION
For the foregoing reasons, it@GRDERED AND ADJUDGED as follows:
1. American Casualty’s Motion for Summary Judgmé&r@F No. [98], is GRANTED.
The claims asserted against Eastern iahay and Kilbride by Defendants Samuel
and Ruth Belcher, Catherine Hoecherl, Louise Constantine, Mary Katherine Worth,
Helen Pluskot, Delphine Metcalf, PatacCurry, Alberto Aruj, Thomas Austin,
George Randolph, and Raymond Caxenstitute “relatectlaims” under both the
Eastern Pharmacy Policy and the Kilbride Policy, and are therefore subject to the per
claim limit of $1 million under each.
2. Samuel and Ruth Belcher's Renewddtion for Partial Summary JudgmeiiCF

No. [79], is DENIED.
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3. Defendants Catherine Hoecherl, Louisen€tantine, Mary Katherine Worth, Helen
Pluskot, Delphine Metcalf,and Patricia Curry’s Motion for Final Summary
JudgmentECF No. [83] isDENIED.

4. The Clerk shaladministratively CLOSE this case All remaining pending motions

areDENIED as mootand all deadlines and hearings aERMINATED .

DONE and ORDERED in Miami, Florida, this 26th day of January, 2017.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Copies to:
Counsel of Record
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