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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:16-CV-80347ROSENBERG/HOPKINS
THOMAS BUYEA,
Plaintiff,
V.
SELECT PORTFOLIO SERVICING, INC.,
Defendant.

/

ORDER DENYING DEFENDANT'S MOTION TO DISMISS

THIS CAUSE s before the Court on Defendant’s Motion to Dismiss Plaintiff's Amended
Complaint and Incorporated Memorandum of Law [DE 22]. The Court has reviewed
Defendant’s Motion, Plaintiff's Response thereto [DE 25], and Defendant'y [Regl 27], and
is otherwise fully advised in the premises. For the reasons set forth below, &afendiotion is
DENIED.

. BACKGROUND*

This is an action for violation of the Real Estate Settlement Procedures ActSX2. U
88 2601et seq.("RESPA”), and its implementing regulation$2 C.F.R. 8024 (“Regulation
X"). On December 21, 2015, Plaintiff Thomas Buyea (“Plaintiff’) delivered aavritequest for
information (“RFI”) to Defendant Select Portfolio Servicing, Inc. (“Bedant”), theservicer of
Plaintiffs mortgage loanSeeDE 19 11, 14-15. In his RFI, Plaintiff requesteiter alia

“[t]he identity, address and telephone number of the current owner or assigneairaifffs]

! The background facts set forth herein are drawn from PlainkiffiendedComplaint[DE 19]. For the purposes of
this Order, the Court views thtmendedComplaint in the light most favorable to Plaintiff and accepts all of
Plaintiff's well-pleaded facts as tru8ee Am. United Life Ins. Co. v. Martind80 F.3d 1043, 1066 (11th Cir. 2007)
(citing St. Joseph’s Hosp. v. Hospital Corp. of Americ@5 F.2d at 954 (11th Cir. 1986)).
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Loan.” Seeid. at 9.According to Plaintiff, Defendais response to the RFI was both insufficient
and untimely under 12 C.F.R.1024.36(d)Seeid. 1118-25. Plaintiff seeks damages incurred
as a result, including photocopying costs, postage costs, and reasonable attoeselis fe
connection with reviewing Defendant’s insufficient response and drafting a NotiEgraf
(“NOE”). Seeid. 1116, 26-30. In the Motion presently before the Court, Defendant seeks
dismissal of Plaintiff's Amended Complaint with prejudice for failure to state a claim.
Il. LEGAL STANDARD

To adequately plead a claim for relief, Rule 8(a)(2) requires “a short and piEament
of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. K2B(&nder Rule
12(b)6), a motion to dismiss should be granted only if the plaintiff is unable to articulate
“enough facts to state a claim to relief that is plausible on its f&&d.’Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007). “A claim has facial plausibility when gleaded factual content
allows the court to draw the reasonable inference that the defendanteddrathe misconduct
alleged.” Ashcroft v. Igbal 556 U.S. 662, 663 (2009) (citingvombly 550 U.S. at 556). When
determining whether a claim has faguusibility, “a court must view a complaint in the light
most favorable to the plaintiff and accept all of the plaintiff's woddaded facts as true.”
Martinez 480 F.3d at 1066.

. ANALYSIS AND DISCUSSION

Defendant argues that Plaintiffs Amended Complashould be dismissed on two
grounds: (1) Defendant was not a “servicer” as defined under RESPA and Regulation X i
December of 2015 and therefore was not required to respond to Plaintiff’'s RFI in aocepli
with RESPA and Regulation X; and (2) alternaljy Defendant’'s response to Plaintiff's RFI

was both sufficient and timely as a matter of law. Defendant furtherrositheat the Court may



consider Defendant’s resporsa copy of which is attached to Defendant’s Motion but not to
Plaintiffs Complaint—in ruling on Defendant’s Motion.

1. The Court may consider Defendant's response to Plaintiffs RFI without
converting Defendant’s Motion to a motion for summary judgment.

“A court is generally limited to reviewing what is within the four corners of the
complaint on a motion to dismiss&ustin v. Modern Woodman of Ar@75 F. App’x 925, 926
(11th Cir. 2008) (quotindBickley v. Caremark RX Inc461 F.3d 1325, 1329 n.7 (11@ir.
2006)). “[A] document attached to a motion to dismiss may be considered by the chacttwit
converting the motion into one for summary judgment only if the attached document is: (1)
central to the plaintiff's claim and (2) undisputeMiranda v. Ocwen Loan Servicing, L|.C48
F. Supp. 3d 1349, 1353 (S.D. Fla. 2015) (quotittgsley v. Feldt304 F.3d 1125, 1134 (11th
Cir. 2002)). “In this context, ‘undisputed’ means that the authenticity of the documeat is
challenged.nd. (quotingDay v. Taylor400 F.3d 1272, 1276 (11th Cir.20D5)In determining
whether a document is central to the plaintiff's case, the court asks ‘whetheaitiigf piould
have to offer the document to prove his cadel.”(quoting Lockwood v. Beasley1l F. App’x
873, 877 (11th Cir. 2006)).

Here, the Court may consider the documents attached to Defendant’s Motion without
converting the Motion to a motion for summary judgment. Plaintiff assertdis Amended
Complaintthat Defendant’s response to his RFI was insufficient and untimely. To proee thes
claims, Plaintiff would have to offer thedocuments comprising Defendant’'s allegedly
insufficient and untimely response. Defendant’s resptm&¥aintiff’'s RFlis therefore central to
Plaintiff's claims. Additionally, Plaitiff does not appear to challenge the authenticity of the
documents attached to Defendant’s Motion, with the sole exception of refeoritigese

documents once in passing as “the many letters that [Deferafaintsit sent.” SeeDE 25 at 9



(emphasis added)rherefore, the Court may consider the documeatsaprising Defendant’s
response to Plaintiff’ RFI in evaluating Defendant’s Motion.

2. Defendantis a “servicer” under RESPA and Regulation X.

As defined under RESPA, “[tlhe term ‘servicer means the person responsible for
servicing of a loan.” 12 U.S.CZ05(i)(2). “Servicing,” in turn, “means receiving any scheduled
periodic payments from a borrower pursuant to the terms of any. loand making the
payments of principal and interest and such other payments with respecamactnets received
from the borrower as may be required pursuant to the terms of the loan.” 12 (2&06(8(3);
see alsdl2 C.F.R. § 1024.2(b).

At the time Plaintiff delivered his RFI to Defendant in December of 2015, Plaiatiff h
been in default on his mortgage loan for over a ylaintiff's RFI, a copy of which is attached
to his Amended Complaifitrequests “[a] current reinstatement stateme8e&DE 19 at 9.
Thus, Plaintiffs Amended Complaint itself establishes that Plaintiff was in default on his
mortgaye loan at the time of his RAh addition, Defendant’s response to PlairgifRFI shows
that Plaintiffwas 409 days delinquent on his mortgage loan as of December 15, 2015, and that
Plaintiff owed $3,130.54 ipastdue payments as of December 23, 28E&eDE 221 at 3 23
Finally, Plaintiff does not disputanywhere in his Response to Defendant’s Motlat he was
in default.SeeDE 25.In other wordsat the time Plaintiff delivered his RADefendant was rio
receiving any scheduled periodic payments from Plaintiff. Thus, Defendatgnas, it was not
a “servicer” and had no obligation to respond to Plaintiffs RFI under RESPA and RagXa

Defendant finds support for this contention among the decisional law of other

jurisdictions.See, e.g.Daw v. Peoples Bank & Trust C& F. App’x 504, 505 (7th Cir. 2001);

2«A copy of a written instrument that is an exhibit to a pleading is a part ofehdipg for all purposesFed. R.
Civ. P. 10(c).



Toscione v. Wells Fargo Home Mortgad¢o. 8:13CV-02065T, 2013 WL 10721711, at *1
(M.D. Fla. Sept. 18, 2013Yhe parties do not cite, and the Court has not found, any opinions
emanating from the Eleventh Circuit Court of Appeals or the Southern DistriEloofla
addressing this argumertiaving considered the decisionsaw andToscione as well as the
language of the statutory definitioof “servicing” and“servicer” the Courtis persuaded that
Defendant was no longer servicing Plaintiff's loan, but remained a servicer, anthevafore
obligatedto respond to Plaintiff's RFI.

In Daw, the Seventh Circuit Court of Appeals concluded that the defetetaddr
Peoples Bank & Trust Company (“Peoples Bank”) was no longer “serviaingdrtgage loan as
that term is defined under RESPA once the platbtifrower Nancy Daw (“Daw”)had
defaultedon that loanSeeDaw, 5 F. App’x at 505Daw defalted in October of 1997d. Four
months later, Peoples Bank assigned its interest in the loan to Daw’s plakebtav then sued
Peoples Bank, alleging that it had violated 12 U.S.€6@b(b) by failing to provide advance
notice of the assignment. As the Seventh Circuit explained2805(b)requires a “servicer of
any federally regulated mortgage loan [to] notify the borrower inwgritif any assignment, sale,
or transfer of theservicingof the loan to any other persond. The Court concludediowever,
that Peoples Bank did not assign, sell, or transfer the servicing of anydaaaning:

“Servicing” is defined as “receiving arsgheduled periodic paymeritem a

borrower pursuant to the terms of any loanand making the payments of

princpal and interest and such other payments with respect to the amounts
received from the borrower as may be required pursuant to the terms ofrthe loa

Once Daw defaulted, there were no longer any scheduled periodic payments to

make or to collect, and thus there were no servicing rights to assign, sell, or

transfer’

Id. (internal citations omitted)Peoples Bank therefore had no obligation to provide advance

notice of the assignment under § 2605(b).



Relying in parton Daw, the Middle District of Florida concluded ifoscionethat the
defendant Wells Fargo Home Mortgage (“Wells Fargo”) was not “servicirigam within the
meaning of 12 U.S.C. 8605(e)(1).SeeTosciong 2013 WL 10721711, at *1. While the factual
backgroundof that case is not discussed in detall, it appears that the plaintiff DorednriBosc
(“Toscione”) had writtena letter requesting information about her mortgage I8ae.idUnder
82605(e)(1), a servicer has certain obligations when it receives a qualifttehwequest for
information relating to the servicing of a loan, with which Wells Faatjegedly had not
complied See id At the timeToscionewrote her letter, however,the loan had been foreclosed
and sold at a judicial sal&ee id.Citing the statutory definition of “servicingdnd relying on
Daw, the court therefore concluded that Wells Fargo was not servicing theSeand.(citing
12 U.S.C. 8605(i)(3)). Accordingly, the court dismissed Toscione’s complaint with pegudi
for failure to state a claim on which relief may be granBssk id.

Toscionedoes not stand for the proposition that servicing ends only after foreclosure and
judicial sale, rather than upon default. While the court noted that Toscione’s loan had been
foreclosed and sold at a judicial sale, it cii2aw—in which the borrower had only defaulted on
her loar—as authority for its conclusiatat Wells Fargo was no longer servicing the Idaee
id. Describing the holding iaw, the Toscionecourt wrote that the Seventh Circuit Court of
Appeals had “conclude[ed] that once the plaintiff defaulted on the loan, the bank was no longer
accepting scheduled period payments and was therefore not a ‘servicer’ ofrtlieSkea id.
(citing Daw, 5 F. App’x at 505). Thatoscionés loan had gone beyond default to foreclosure
and judicial sale was therefore not critical to the court’s holding in that case.

While this Court agrees that servicing may end prior to foreclosure and judiciattsale

Court sees an important distinction between the definitions of servicing and sénaténe



Toscionecourt appears to have overlook&dthe instant case, Plaintiff was in default at the time
he delivered his RFI to Defendant, and had been for over a year. Defendant therefore was not
“servicing” his loanHowever, the fact that Defendant was not servicing the loan does not mean
that Defendant was no longer a servides.defined under RESPA, “[tlhe term ‘servicer means
the personresponsible forservicing of a loan.” 12 U.S.C Z05(i)(2) (emphasis added)
Whether or not Defendant wastively servicing the loan, Defendant remained responsible for
servicing the loan at the time it received Plaintiff’'s RBéfendant was therefore a servicer and
was obligated to respond to Plaintiff's RFI.

3. Defendant’s response to Plaintiff's RFI wasnsufficient.

Plaintiff's RFI requestednter alia “[tlhe identity, address and telephone number of the
current owner or assignee of [Plaintiff's] LoarseeDE 19 at 9. Defendant in turn responded
with only the identity of~and no address, telephone number, or other contact informatien for
the owner of the loarSeeDE 221 at 2. At issue in the instant case is whether Defendant’s
response complied with 12 C.F.R1824.36(d), which requires a serviogho “receives an
information request fothe identity of, and address or other relevant contact information for, the
owner or assignee of a mortgage l6da:

(i) Provid[e] the borrower with the requested informaticend contact
information, including a telephone number, for further assistance in writing; or

(i) Conduct[] a reasonable search for the requested information and[ptdiie
borrower with a written notification that states that the servicer has deéefmin
that the requested information is not available to the servicer, provides the basis
for the servicer’'s determination, and provides contact information, including a
telephone number, for further assistance.

12 C.F.R 8§ 1024.36(d)(I&mphasis added)
While Defendant provided Plaintiff with the identity of the owner of the loan, it did not

provide Plaintiff with either “the address or other relevant contact infawniaor the owner of



the loan, as requested by Plaintité response to Plaintiff’'s RFI wdkereforeinsufficient under
RESPA and Regulation XBecauseDefendant’s response was insufficient, the Court need not
address whether Defendant’s responsetinaaly.
IV.  CONCLUSION
For the foregoing reasons, it@RDERED AND ADJUDGED as follows:
1. Defendant’s Motion to Dismiss Plaintiff's Amended Complaint [DE 2R)ENIED.

2. Defendant shall answer Plaintiff's Amended Complaint no later Metober 14

2016
DONE AND ORDERED in ChambersFort Pierce,Florida, this 11th day of October,
2016.
%J KR@@AW
Copies furnished to: ROBIN L. ROSENBERG
Counsel ofecord UNITED STATESDISTRICT JUDGE



