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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-80446-BLOOM/Valle

JANE DOE NO. 60,

Plaintiff,
V.

G-STAR SCHOOL OF THE ARTS, INC.,

Defendant.
/

ORDER ON DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

THIS CAUSE is before the Court upon DefendantS&r School of the Arts, Inc.’s
(“Defendant” or “G-Star School”) Motion for Summadydgment, ECF No. [5Zthe “Motion”).
The Court has reviewed the Motion, all opposamgl supporting submissions, the record and the
applicable law, and is otherwise fully adviseBor the reasons set forth below, the Motion is
denied.

.  BACKGROUND

This action is brought by minor Plaintiff Jab®e No. 60 ("Plaintiff") and arises out of
the alleged sexual harassment asdault of Plaintiff by one dfer high school teachers at G-
Star School, a not-for-profit charter schoolaiRliff attended G-Star School from August 2011,
when she began the tenth grade, through June 2014, when she graduated. Defendant’s Statement
of Undisputed Facts, ECF Ni&2] (“Def. SOF”) at 1 2, 36. According to Plaintiff, throughout
her tenth grade year, her histéeacher, Ismael Martinez ("MartingZgroomed” her to gain her

trust and develop an inappropgdaelationship with herSeeECF No. [75] at 1 9. This process

! Where a fact is uncontroverted by the opposing party, the Court cites only to the originating Statement
of Facts.
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began at the beginning of thehsol year when Martinez statedher that she was beautiful and
assigned her to sit in the front of his class. Plaintiff's Additional MatEaats, ECF No. [58] at
3-10 (“PI. Additional Facts”), 1 1.0n another other occasion, Martinez allegedly sang the lyrics
of a sexually explicit song to Plaintifhd asked her what she likes to do sexudly.at § 3.

Plaintiff further alleges that some &nafterwards, on April 17, 2012, Martinez had her
attend a tutoring session s classroom after schoold. at 6. Allegedly, while Martinez and
Plaintiff were alone in his classroom, Magm again asked Plaintiff what she likes to do
sexually, stated to Plaintiff that he "like[s] éat pussy[,]" and then, at the end of the tutoring
session when Plaintiff was tjiag ready to leave, sexuglassaulted Plaintiff.ld. Specifically,
Plaintiff alleges that Martinez came up tor iwm behind as she was packing her book bag,
caressed her thighs and buttocks, and began kissing herldedklartinez then placed Plaintiff
on her desk, felt her breasts, pulled down heud® and bra, kissed her on the breasts while
whispering "l want you so bad[,Bnd placed her hand on his penid. Martinez also tried to
remove Plaintiff's pants, but Plaintiff stopped hind. According to Plaintiff, she began to
believe that she was in love with Martinedter the alleged sexual encounter, and the
inappropriate relationship betweémem continued throughout her eleventh and twelfth grade
years.|Id. at § 7; ECF No. [75] at Y 12-14.

Throughout the course of this litigation and since first being confronted with reports of
the alleged relationship between him and PIlfijnMartinez has deniedvhat Plaintiff now
alleges, maintaining that he has never been involved in an inappropriate relationship with
Plaintiff. The first of those ports stemmed from Plaintiff hexi§, though indirectly. Shortly

after the alleged sexual encounter on April 2012, Plaintiff disclosed to a fellow classmate,

2 Plaintiff's Statement of Material Facts, ECF NaB]%‘Pl. SOF”), also provides 31 “Additional Material
Facts,”see id.at 3-10. Defendant does not address these facts individually, but does generally address
their subject matter in its Repl\5eeECF No. [63].
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Nina Nordarse (“Nordarse”), that she was in latrenship with Martinez. Def. SOF at § 5; PI.
SOF at 1 5. Thereafter, Nordarse spoke wéthG-Star School employee, Travis Hagler
(“Hagler”), informing him that a girl in one dier classes had hinted to her that she was in a
relationship with Martinez. DefSOF at § 7. Hagler themmediately advised the founder and
CEO of G-Star School, Gregoklyauptner (“Hauptner”), of the farmation he received during
his conversation with Nordarséd. at 11 9-10.

On Friday, April 20, 2012, Hauptner and tpencipal of G-Star School, Kimberly
Collins (“Principal Collins”), spoke with Plaintiff in their officeld. at  11. At that meeting,
Plaintiff denied that she was inappropriatetyolved with any teacher of G-Star School and
stated that some girls in the school were spngadntrue rumors about hancluding that one.
Id. at § 12. Plaintiff's statements at the mmgtivere memorialized ia typed statement, which
Plaintiff then reviewed and signetd. at § 13see als&ECF No. [52-1] at Exh. E.

The next day, Martinez contacted Hauptner Bndcipal Collins to inform them that a
student named Nicole Elkins (“Elkins”) haold him of a rumor going around that “he hooked
with a student,” which he denied to Hauptmerd Principal Collins. Def. SOF at §{ 14-15.
Hauptner made a written note of this conveosgtand indicated on the mohis intention to find
out how Plaintiff commuted home from school, wiertshe ever stays at school after hours, and
what day the rumored incident could have taken plédteat 7 15-16.

The following Monday, on April 23, 2012, Pl4ifi was again called into Hauptner and
Principal Collins’ office, this time due to amer that Plaintiff was going to shoot someoné.
at 1 17. At that meeting, Plaintiff explainduat she had only jokedith her friends about
shooting someoneld. at  18. Hauptner and Principal llts documented this meeting in a

typed note. id. at § 19. The note indicatéisat the two of them spokeith Plaintiff's parents
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over the phone later that samay regarding both the shooting-related rumor and the meeting
with Plaintiff, seeECF No. [52-1] at Exh. H. Accomly to the note, Hauptner and Principal
Collins also informed Plaintiff's parents duringeth conversation that they “had been hearing
rumors concerning their daughter and had adiexdabout any inapprojpte activity between
her, any teacher, any staff memberstudents[,]” and also requestiat Plaintiff's parents “call

[] immediately” if they learne@ny more information about themoars from Plaintiff. ECF No.
[52-1] at Exh. H. During theanversation, Plaintiff's father infmed Hauptner that Plaintiff had
been arriving home from school thie usual time every day except for the previous Tuesday or
Wednesday (April 17th or April 18th) becauses dtad to make up a test. Def. SOF at | 22
(citing ECF No. [52-1] at Exh. H).

Thereafter, Martinez, at thiastruction of Hauptner and iRcipal Collins, prepared a
document outlining his schedule during the weélApril 16, 2012—identifying in particular
any students who were in his classroom eithemg the lunch hour after school that week—
which reflected that Plaintiff stayed aftetsol to complete make-up homework on April 17,
2012. Id. at 1Y 24-25. Hauptner and Principal Collinertthad the rest of the teachers with
classrooms in the same building as Martinezdatdi whether they also had students stay after
school on April 17, 2012 and provide what tiesch of them left the school that dagl. at 1
26-27. Upon collecting the above information,udner and Principal Collins concluded in a
final report that there was a “complete lack of anidence that the rumor is true that [Plaintiff]
and the teacher had any inapgpriate contact[,]” noting thaboth Plaintiff and Martinez
“completely denied” the rumord. at I 28 (citing ECF bl [52-1] at Exh. K). Thus, as reflected
in the final report, Hauptner and Principal Qudliconcluded that “[t]hre was no inappropriate

contact between the teacher and [Plaintiff]” alegdmed “[tjhe matterancerning the teacher []
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dropped.” ECF No. [52-1] atda. K. Apparently, no further action was taken by G-Star School
with respect to Plaintiff and Martinez.

After graduating from G-StaBchool in 2014, Plaintiff fild the instant action against G-
Star School on March 21, 2016. In an Amendeth@laint filed on April 25, 2016, ECF No. [6],
Plaintiff asserted a claim for negligence (Col)nand a claim for violations of Title 1X, 20
U.S.C. § 1681let seq.(Count )3 On September 6, 2016, the Court granted a Motion for
Judgment on the Pleadings filed by G-Star Schd@missing Plaintf’'s negligence claim
without prejudice for Plaintiff's failure to allegdat G-Star School veaprovided with pre-suit
notice as required under Fla. St@t768.28(6). ECF No. [35]. Theourt advised tat Plaintiff
would be allowed to refile the negligenctaim after complying with the pre-suit notice
requirements of Fla. Stat. § 768.28(6¢l. at 15. On April 14, 2017, éhCourt, satisfied that
Plaintiff had thereafter complied with the pratswtice requirements of Fla. Stat. 8§ 768.28(6),
granted Plaintiff leave to filea Second Amended Complain@asserting the negligence claim
against Defendant, which Piff filed on April 19, 2017.SeeECF Nos. [72],T4]. Prior to the
filing of Plaintiffs Second Amended Complajnon March 3, 2017, G-Star School filed its
Motion for Summary Judgment with respect Rtaintiff’'s Title 1X claim—the only claim
asserted at the time. ECF No. [52]. PldiistiResponse, ECF No. 7%, and G-Star School’'s
Reply, ECF No. [63], timely followed.

. LEGAL STANDARD
A court may grant a motion for summary judgm&hthe movant shows that there is no

genuine dispute as to any material fact andntioeant is entitled to judgment as a matter of

® Plaintiff also filed a complaint with the PalBprings Police Department against Martinez after she
graduated. Def. SOF at { 30.

* G-Star School has since filed a Motion to Disn@sint | of Plaintiff's Second Amended Complaint,
ECF No. [78], seeking disnsal of Plaintiff's negligence claim with prejudice. The Court will address
G-Star School’s Motion to Dismiss by separate order.
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law.” Fed. R. Civ. P. 56(a). The parties may support their positions by citation to the record,
including, inter alia, depositions, documents, affivits, or declarations.SeeFed. R. Civ. P.
56(c). An issue is genuine if “a reasonable trier of fact couldrrrejudgment for the
non-moving party.” Miccosukee Tribe of Indians of Fla. v. United Stafds$ F. 3d 1235, 1243
(11th Cir. 2008) (quotind\nderson v. Liberty Lobby, In&t77 U.S. 242, 247-48 986)). A fact

is material if it “might affect the outene of the suit under the governing lawld. (quoting
Anderson 477 U.S. at 247-48). TheoGrt views the facts in thegiht most favorable to the
non-moving party and draws all reasomalmhferences in the party’s favorSee Davis v.
Williams 451 F.3d 759, 763 (11th Cir. 2006). “The mexestence of a scirka of evidence in
support of the [non-moving party’s] position whke insufficient; there must be evidence on
which a jury could reasonably find for the [non-moving partyjriderson477 U.S. at 252. The
Court does not weigh conflicting evidenc&ee Skop v. City of Atlanta, G485 F.3d 1130,
1140 (11th Cir. 2007) (quotinGarlin Comm’n, Inc. v. S. Bell Tel. & Tel. C&02 F.2d 1352,
1356 (11th Cir. 1986)).

The moving party shoulders the initial burdiendemonstrate the absence of a genuine
issue of material factSee Shiver v. Chertp$49 F.3d 1342, 1343 (11th Cir. 2008). If a movant
satisfies this burden, “the nonmoving party ‘mustndare than simply show that there is some
metaphysical doubt as to the material factd®ay v. Equifax Info. Servs., L.L,B27 F. App’X
819, 825 (11th Cir. 2009) (quotingatsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 586 (1986)). Instead, “then-moving party ‘must maka sufficient showing on each
essential element of the case foriehhhe has the burden of proof.1d. (quotingCelotex Corp.

v. Catrett 477 U.S. 317, 322 (1986)). The non-moving party must produce evidence, going

beyond the pleadings, and by its own affidavits, or by depositions, answers to interrogatories,
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and admissions on file, designatingesific facts to suggest thatreasonable jury could find in
the non-moving party’s favor.Shiver 549 F.3d at 1343. But even where an opposing party
neglects to submit any alleged material $ast controversy, a couicannot grant summary
judgment unless it is satisfied that all of thedewce on the record supp®the uncontroverted
material facts that #h movant has proposedSee Reese v. HerbeB27 F.3d 1253, 1268-69,
1272 (11th Cir. 2008)Jnited States v. One Piece of RPabp. Located at 5800 S.W. 74th Ave.,
Miami, Fla, 363 F.3d 1099, 1103 n.6 (11th Cir. 2004).

In resolving the issues presented unded. & Civ. P. 56, “the court may not weigh
conflicting evidence to resolvdisputed factual issues; ifgenuine dispute is found, summary
judgment must be denied.Carlin Commc’n, Inc. v. Southern Bell Tel. & Tel. C802 F.2d
1352, 1356 (11th Cir. 1986%ee also Aurich v. Sanchex011 WL 5838233, at *1 (S.D. Fla.
Nov. 21, 2011) (“If a reasonable fact finder couldwirore than one inference from the facts,
and that inference creates an issue of matéai then the court must not grant summary
judgment.” (citingHairston v. Gainesville Sun Publishing C&. F.3d 913 (11th Cir. 1993)).
Even “where the parties agree on the basic factisdisagree about the factual inferences that
should be drawn from those facts,” summyngudgment may be inappropriate Warrior
Tombigbee Transp. Co., Inc. v. M/V Nan Fud@b F.2d 1294, 1296 (11th Cir. 1983).

In particular, summary judgment is inappriape where the Court would be required to
weigh conflicting renditions of materidhct or determine witness credibilitySee Hairston9
F.3d at 919see also Mize v. Jefferson City Bd. of EAA8.F.3d 739, 742 (11th Cir. 1996) (“It is
not the court’s role to weighoaflicting evidence or to makeautibility determinations; the non-
movant's evidence is to be accepkdpurposes of summary judgment.8ge also Strickland v.

Norfolk S. Ry. C9.692 F.3d 1151, 1154 (11th Cir. 201@¥redibility determinations, the
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weighing of the evidence, and the drawing djitienate inferences from the facts are jury
functions, not those of a judge, whether heslog] is ruling on a motion for summary judgment
or for a directedverdict.” (quotingAnderson 477 U.S. at 255))Gary v. Modena2006 WL
3741364, at *16 (11th Cir. Dec. 21, 2006) (F&d.Civ. P. 56 precludes summary judgment
where court would be required teconcile conflicting testimony assess witnesgedibility);
Ramirez v. Nicholgs2013 WL 5596114, at *4 (S.D. Fl@ct.11, 2013) (“The Court may not
make the credibility determinations needed tmhee this conflict; only the jury may do so.”).

II. DISCUSSION

The essence of Plaintiff's claim under Titlg is that the allged sexual assault of
Plaintiff and the alleged inapproate relationship that formed between her and Martinez subject
G-Star School to civil liability for sexual harassrheiitle 1X provides that “[n]Jo person in the
United States shall, on the basis of sex, be exclérded participation inpe denied the benefits
of, or be subjected to disorination under any education programactivity eceiving Federal
financial assistance . ...” 20 U.S.C. 8§ 1681(a). The Sup@oud has recognized an implied
right of action for money damag@inder Title IX in cases of tentional sexual discrimination,
including a teacher's sexual harassment of a studaanklin v. Gwinnett Cnty. Pub. Schopls
503 U.S. 60, 75-76 (1992%ee also Davis v. Monroe Cnty. Bd. of Ed®26 U.S. 629, 650
(1999) (“[S]exual harassment' is ‘discrimirati in the school contéxunder Title 1X.”).

A school district's Title 1X liability for teacher-on-student harassment is governed by the
Supreme Court's decision Bebser v. Lago Vista Independent School Disté@4 U.S. 274
(1998). However, damages are only recdvieraunder Title IX fo teacher-on-student
harassment if a school official with authority address the allegediscrimination and to

institute corrective measures has actual knowleoigand is deliberatgl indifferent to the



Case No. 16-cv-80446-BLOOM/Valle

discrimination. Id. at 290;see also Davis526 U.S. at 641 (affirming #t a recipient of federal
education funds may be liable undetlie 1X where it is deliberatelyndifferent to known acts of
sexual harassment). “Therefore, applying Gebserframework to the summary judgment
context requires threeelated inquiries.”Doe v. Sch. Bd. of Broward Cty., FI#04 F.3d 1248,
1254 (11th Cir. 2010).

First, the plaintiff must be able toadtify an “appropriat@erson” under Title IX,

i.e., a school district offial with the authority tadake corrective measures in

response to actual notice of sexual haradgm Second, the substance of that

actual notice must be sufficient to aleré thchool official of the possibility of the

Title 1X plaintiff's harassment. And fitlg, the official with such notice must

exhibit deliberate indifference to the harassment.

Id. (internal citations omitted). Deliberate indiéace “is an official decision by the recipient
not to remedy the violation[,]Gebser 524 U.S. at 290, which requires a showing that a school
district's actions are “clearly unreasblain light of the circumstances[,Pavis, 526 U.S. at
648.

Here, the parties do not dispute that G-Sahool qualifies as a recipient of federal
education funding for Title IX pposes, nor is there any argurh¢hat Hauptner and Principal
Collins are not school officials with the authority address the alleged discrimination and to
institute corrective measures on fhide IX recipient’s behalf. R#&er, G-Star School argues in
its Motion that Plaintiff's Title IX claim fails as matter of law for two reasons: (1) the record
does not demonstrate that G-S&nhool received actuabtice that Plaintiff and Martinez were
involved in an inappropriate relanship; and (2) the record faite demonstrate that G-Star

School’s response to the rumor brought taaitention by Hagler on April 20, 2012 constituted

deliberate indifference. ECFAN[52] at 12. The Court wikddress each argument in turn.
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A. Actual Notice

G-Star School’s argument thiadid not receive actual notice that Plaintiff was subjected

to sexual harassment by Martinez is straightforward: Plaintiff, during her initial meeting with
Hauptner and Principal Collins on April 20, 2012, “adamantly denied the rumor” that she and
Martinez were involved in an inppopriate relationshipand in doing so, “decided to not give
the school actual notice of any sexual harassment by Martiridz.at 13-14. G-Star School
emphasizes that “there were tiord-party witnesses to anydppropriate conduct” and that
“Plaintiff would be the only person, other than itiaez, with firsthand knowledge of Martinez’s
alleged misconduct towards herld. at 13. Plaintiff, on the ber hand, avers that there is
evidence in the record showitigat, before the alleged sexwaicounter on April 17, 2012, she
advised the Assistant Principal for Didange of G-Star School, Anthony Andrepont
(“Andrepont”), that Martinez hth made inappropriate sexual communications to her, and
Andrepont immediately reported thatormation to Principal Collins.ECF No. [57] at 3-4, 11-
12. Plaintiff argues that Andrepont’s repoit, addition to the “multiple reports” of an
inappropriate relationship tveeen Plaintiff and Martinezfollowing the alleged sexual
encounter—namely, the rumors brought touptmer and Principal Collins’ attention—
sufficiently notified G-Star Schodhat Martinez posed a substahtigk of sexual harassment.
See idat 10-14.

As reflected above, the partiase at odds with respect tioe operative theory of actual
notice underpinning Plaintiff’'s Title IX claim. Me specifically, Plaintiff's argument in favor of
actual notice places significant focus on an o@mnce that G-Star School’'s argument against
actual notice does not even acknowledge—tlst Plaintiff's report to Andrepont of

inappropriate comments made to her by Martipear to the alleged sexuancounter on April

10
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17, 2012 and Andrepont’s subsequent relay of tiyabrt to Hauptner and Principal Collins. G-
Star School suggests in its Refityat Plaintiff’s reliance on this alleged occurrence constitutes an
improper attempt to amend the Second Amen@dechplaint by way of argument in order to
create an issue of materfalct concerning G-Star School’s actual notice of any misconduct by
Martinez prior to the alleged sexual encounter on April 17, 20$2eECF No. [63] at 2-3, 5.
G-Star School asserts as follows: “Plaintiff mever alleged in any pleading that she informed
Andrepont or any administrator about communaradi that she had witklartinez, and she has
never alleged that Andrepont subsequently reported that information to Hauptner and Collins.
More importantly, Plaintiff has never moved toemd her Complaint to reflect these allegations

.7 Id. at 5. As such, G-Star School contend# thased on the four corners of the Second
Amended Complaint, the only issue to be addressed with respect to actual notice in this case is
whether G-Star School received actual noticéhefalleged sexual enaater on April 17, 2012;
according to G-Star School, no other theorynofice may be relied upon by Plaintiff at this
point. Seed. at 3. The Court disagrees.

To begin with, it is important to recognize the scope of what can constitute sufficient
actual notice for purposes of Titl¥ in the context of teacher-on-student harassment. As the
Eleventh Circuit has explained, “lesser harasgnmeay still provide acial notice of sexually
violent conduct, for it is thesk of such conduct that the Title I>écipient has the duty to deter.”
Sch. Bd. of Broward Cty604 F.3d at 1258 (citation omitted) (emphasis added). “Even if prior
complaints by other students are not clearly cteddt some point ‘aupervisory school official
knows . . . that a school employee is a substangiato sexually abuse children.’Td. at 1259
(quotingEscue v. N. Okla. CoJI450 F.3d 1146, 1154 (10th Cir. 2006)) (emphasis added);

also Johnson v. Galen Health Institutes, J@67 F. Supp. 2d. 679, 688 (W.D. Ky. 2003) (“[T]he

11
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Court thus finds that #éhactual notice standard is met when an appropriate official has actual
knowledge of a substantial risk of abuse simdents based on prior complaints by other
students.”).  Accordingly, setting aside far moment what Plaintiffs Second Amended
Complaint does or does not allege, the Court reeegrthat at a generavid, Plaintiff would by

no means be limited to proving G-Star School'siachotice of the allegkesexual encounter on
April 17, 2012—and only such actual notice—in ordepitevail on her Title IX claim. Rather, a
Title IX claim such as Plaintiff's may prove suafent where it can be shown that the appropriate
school official has actual knowledgfgat a particular school empleg presents a substantial risk

to abuse students.

It is within this purview that the Court addresses @ School’'s argument that the
Second Amended Complaint does not allow for whelharacterizes as a newly raised theory of
actual notice. G-Star School is correct in piog out that Plaintiff dog allege that G-Star
School had actual notice of the alldggexual encountem April 17, 2012.SeeECF No. [75] at
1 24. However, a careful review of the Secémiended Complaint reveathat that allegation
of actual notice is not necessatitythe exclusion of any other ael notice on the part of G-Star
School, such as actual notice thatriiez posed a substantial risk abuse to students prior to
the alleged sexual encounten April 17, 2012. Indeed, the Second Amended Complaint
specifically alleges that Martinez took advamtagf G-Star School'ssexually charged and
permissive environment” by “grooming” one otlfemale student, and, m@importantly, that
“it was foreseeable that male teachers,udirlg . . . Martinez, would sexually groom and
sexually harass or molest female studentsl” at §{ 18-20. Perhagwven more relevant, the
Second Amended Complaint also ghe that “at all relevant timekere were ‘red flags’ known

at the School by administration redeag Martinez's sexugbroclivities with female students|,] .

12



Case No. 16-cv-80446-BLOOM/Valle

. includ[ing] Martinez’'s acts and conduct @tcessive and inappropriate flirting and sexual
harassment of female studentdd. at § 23. As an example, the Second Amended Complaint
alleges that Martinez “made sexually inappragriecomments to female students . . .Id. In
light of these allegations, the Court cannot ¢ote that the four corners of the Second
Amended Complaint preclude the particular theoiractual notice asserted by Plaintiff, which
stems in part from an allegation that, priorthe alleged sexual encounter on April 17, 2012,
Martinez made inappropriate sexual communicatim®laintiff and RAintiff reported those
communications to a G-Star School officialhavin turn reported those communications to
Hauptner and Principal Collins.

Ultimately, Plaintiff's theory of actual notice places at the forefront a genuine dispute
between the parties, as G-Star School not onlyeptesvidence directly challenging that theory,
but also challenges the evidence PlainhHs presented in support of it—which includes
deposition testimony from Plaintiff and Andrepoas, well as a declarati signed by Andrepont.
SeeECF Nos. [58-1], [58-2], [58-13kee alsd&ECF Nos. [52-1] at Exhs. F, M-O. According to
Andrepont’'s November 15, 2016 mlesition testimony, Plaintiff approached him one day during
the school lunch hour and informed him thartinez had asked her questions and made
comments to her that made her feel uncorafde, which Andrepont promptly reported to
Principal Collins. ECF No. [58-2] at 12-13That account was consistent with Plaintiff's
testimony at her second deposition on Nuobker 18, 2016, which added that Plaintiff
specifically told Andrepont thd¥lartinez had sung a song to hith sexually charged lyrics.
SeeECF No. [58-1] at 79-82. As G-St&chool points out, however, both Hauptner and
Principal Collins deny that Andrepont ever aggwhed them about Plaintiff and Martine3ee

Def. SOF at 1 42; ECF No. [52-1] at Exh. A187-08; ECF No. [52-1] &Exh. B at 63. G-Star

13
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School seemingly attempts to attack the plalisibtof Andrepont’s and Plaintiff’'s accounts by
claiming that they rely on Andrepont's “sham declaratioahd emphasizing that Plaintiff
initially testified at her first deposition on Sepiber 8, 2016 that she never told anyone that
Martinez made inappropriate commetdsher. ECF No. [63] at See alsdDef. SOF at § 31.
Problematically, however, these attempts cleadyl for credibility determinations and the
weighing of competing evidence, both of whiate improper for the Court to engage in when
adjudicating a motion for summary judgmerbeeStrickland 692 F.3d at 1154Hairston 9
F.3d at 919Mize, 93 F.3d at 742.

Instead, “[w]here the non-movant presentech evidence that, if believed by the jury,
would be sufficient to win at trial, summary judgment is not appropriate even where the movant
presents conflicting evidence. . . . [T]he non-mogevidence is to be accepted for purposes of
summary judgment.” Mize 93 F.3d at 742. Here, if Plaifh is able to prove her and
Andrepont’s assertions that Hauptner and Princmdlins were aware of a report that Martinez
had engaged in sexually harassing behavior toward Plaintifftpribie alleged sexual encounter
on April 17, 2012 and the related rumors that edsa reasonable jury could find that Hauptner
and Principal Collins knew that Martinez posed a substantial risk of sexual abuse to the students
of G-Star School. Viewed in totality, Hauptrend Principal Collins would have been alerted
to—on three separate octass and from at least three segta sources—the possibility of
inappropriate behavior of a sexusture by Martinez directed specifically at Plaintiff. First
would have been Andrepont’s report that Ri#fi herself disclosé inappropriate sexual

comments made to her by Martinez. Second Wdwve been Hagler'seport, made shortly

> In his declaration, Andrepont initially indicatedatthe had Plaintiff prepare a written report detailing
her allegations that he then forwarded to Principal Colkes ECF No. [58-13] at | 4, but at his
deposition, Andrepont testified that he digk have Plaintiff provide a written reposgeECF No. [52-1]

at Exh. N at 30-32.

14
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after the alleged sexual encounter on April 17, 2@ rumor told to him by a student that
Plaintiff and Martinez were involved in a relatghip. Third would havbeen Martinez’s report,
also made shortly after the alleged sexual entsy on April 17, 2012, of a rumor told to him by
a student (a different student than the orag #poke with Haglenhat Martinez had “hooked
with a student.”

Of course, those three reports must abe viewed in light of both Plaintiff and
Martinez’s denial to Hauptner and Principallli®s of any inappropriate relationship between
them. However, given that the three reportshe contrary amount to “a series of related
allegations” and arguably suggest the posgybdi “a pattern ofsexual harassment[,Bch. Bd.
of Broward Cty, 604 F.3d at 1259, the Court does not tdileeview offered by G-Star School
that such denials—particularly Plaintiff s—afiatively establish thatlauptner and Principal
Collins could not possibly have had the requisite actual notice. Such a determination, in the
Court’s view, ought to be left for a jury to decid8ee, e.g.Doe A v. Green298 F. Supp. 2d
1025, 1034 (D. Nev. 2004) (finding thatreasonable jury could cdande that actual notice of
sexual harassment was established despite #ietifils denials about relationship with the
teacher involved and reasoning that “[w]hile the complaints may be unsubstantiated by
corroborating evidence and denied by the allggetfending teacher, whether such complaints
put the school district on notice of a substarrisgit to students posed by a teacher is usually a
guestion for the jury”) (citation omitted). As the courtGneenand other courts have noted, “a
complaint of harassment need not be undisputed . . . before it can be considered to fairly alert the
school district of the potential for sexual harassmemd.”at 1034 (citingGordon v. Ottumwa
Cmty. Sch. Dist.115 F. Supp. 2d 1077, 1082 (S.D. lowa 2086§ also Gordanll15 F. Supp.

2d at 1082 (explaining that the adtnatice standard “does not gbe bar so high that a school
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district is not put on notice until it receives @ally credible report of sexual abuse from the
plaintiff-student. At some point . . a supervisory school affal knows . . . that a school
employee is a substantial risk to sexually alelslren”). Accordingly, the Court is satisfied
that Plaintiff has met her burden of raising a matesssue of fact on thissue of actual notice.

B. Deliberate Indifference

In addition to requiring that an approprigterson have actual notice of the teacher's
misconduct, a Title IX plaintiff mst show that the school officialas deliberately indifferent to
that misconduct. Gebser 524 U.S. at 277. “Deliberate irffiidfirence is an exacting standard,;
school administrators will only be deemed detdiely indifferent if their ‘response to the
harassment or lack thereofakearly unreasonable in light ¢fie known circumstances.”Sch.
Bd. of Broward Cty.604 F.3d at 1259 (quotirigavis 526 U.S. at 648). “In essence, Title IX's
premise ‘is an official decision by the recipient not to remedy the violatioid”” (quoting
Gebser524 U.S. at 290).

“Deliberate indifference” is more than a éme reasonableness standard that transforms
every school disciplinary desion into a jury questionGant ex rel. Gant v. Wallingford Bd. of
Educ, 195 F.3d 134, 141 (2d Cir. 1999), and “describasate of mind more blameworthy than
negligence[,]”Farmer v. Brennan511 U.S. 825, 835 (1994). “Deliberate indifference will
often be a fact-laden question,” fehich bright lines are ill-suited."Tesoriero v. Syosset Cent.
Sch. Dist, 382 F. Supp. 2d 387, 398 (E.D.N.Y. 2005) (quofdug v. Taylor Indep. Sch. Dist.
15 F.3d 443, 457 n. 12 (5th Cir.1994&e also Greer298 F. Supp. 2d at 1035-36 n. 4 (stating
that no bright line rule in Niht Circuit cases defines “delibegaindifference,” and from review
of cases outside the Ninth Circuit, “it is cleaattimost courts have similarly not discovered such

a bright-line”). That said, where an educa#l institution “takes timely and reasonable
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measures to end the harassment,” it is not deliberately indiffeseat Wills v. Brown Uniy184
F.3d 20, 26 (1st Cir. 1999). Moreay the measures do not haveutbmately prove effective in
preventing subsequent misconduct, so laaghey were takein good faith. See Sauls v. Pierce
County Sch. Dist399 F.3d 1279, 1285 (11th Cir. 2005) (citifgylor Indep. Sch. Distl5 F.3d

at 456 n. 12). As an example, a principal reiogiveports of possible teacher-to-student sexual
harassment does not act with deliberate indifference where he or she promptly investigates the
matter and, following that investigation, institutesrective measures and continues to monitor
the situation. See id. However, a Title IX entity's response must be more than “minimalist,”
Vance v. Spencer County Public Sch. Dig81 F.3d 253, 260 (6th Cir.2000), and where an
educational institution “either ila to act, or acts in a way witicould not have reasonably been
expected to remedy the violatiotihen the institution is liablér what amounts to an official
decision not to end discriminationGreen 298 F. Supp. 2d at 1035.

Here, the investigation Hauptner and Eigal Collins initiated upon becoming informed
of the rumors that Plaintiff and Martinez werneolved in a relationship and that Martinez had
“hooked with a student” was undeniably promptiacertainly conclusive. That investigation
involved meeting with Plaintiff immediately, dag which time Plaintiff denied any involvement
with Martinez and signed memorialized statement to thatexff. As G-Star Swol describes,
Plaintiff chose “not to volunteeany information” and also “chose to vehemently discredit the

”

rumor. . . .” ECF No. [52] at 15. Followintpat meeting, the investigation continued, as
Hauptner and Principal Collinspoke with Martinez, who alsdenied any inappropriate
involvement with Plaintiff. Befae coming to the ultimate conclosi that there was “a complete

lack of any evidence that the rumor is truetlateeming “[tjhe matter concerning the teacher

[as] dropped” accordingly, ECF No. [52-1] &Exh. K, Hauptner and Principal Collins had
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Martinez and other teachers with classroomgh@ same building as Martinez detail their
schedules during the week of thiéeged sexual encounter. Thastorts confirmed that Plaintiff
did stay late in Martinez’s assroom on April 17, 2012 in order to make up a test. As reflected
in Hauptner and Principal Collin’s final report, those efforts also confirmed that two other
students were in the classroom when thatwest administered—a detail that appears to have
been influential in Hauptner and Principal Collin’'s final conclusio8ee id.(“There is a
complete lack of any evidence that the rumor is true that [Plaintiff] and the teacher had any
inappropriate contact. . . . The test was austeéred and made up that day while two other
students were in the room. There was noppmapriate contact between the teacher and
[Plaintiff].”). ®

Notwithstanding the above, the Court is fimm convinced that there exists no genuine
issue whatsoever as to whether Hauptner Rmacipal Collin’s response was unreasonable in
light of the known circumstances. First and foretmas is the case with the issue of actual
notice, the circumstances that were knowrHtuptner and Principal Collin and the response
relative to that knowlege are notthout dispute. As discussedeth is conflicting evidence as
to whether Hauptner and Principal Collins eveceived a report from Andrepont concerning
Plaintiff and Martinez prior to the allegedxs@l encounter on April 17, 2012 and the ensuing
investigation. G-Star School's position, consistent with Hauptner and Principal Collin’s
testimony, is that no such report was ever maabel, so naturally the record is without any
evidence or representations that G-Star Schmalertook any remedial efforts prior to the
alleged sexual encounter. If such a report wademnas Plaintiff and Anépont have testified to,

than that report would undoubtedly inform the inquiry as to the reasonableness of Hauptner and

® The Court notes, however, that according to Martis report, the two other students were only in the
classroom for “10 mins” beginning at “3: pm appr@xfyhereas Plaintiff’'s presence in the classroom is
documented as follows: “make up Homeworkn3ids 3:30 pm approx.” ECF No. [58-18].
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Principal Collin’s investigationSeeSch. Bd. of Broward Cty604 F.3d at 1260-61 (“If we were
examining the School Board's response to thE. Kncident alone, it isunlikely that this
investigation, though imperfect, caube viewed as ‘clearly unreasonable in light of the known
circumstances.” . . . However, the ‘knownrccimstances’ from which we evaluate the
reasonableness of a School Board's respatmsged significantly once S.W. filed her
complaint. . . . Once Scavella had actual notica sécond complaint, his failure to institute any
corrective measures aimed atréing out the possibility of Hever's sexual harassment of his
students could constitute deliberatdifference.”). This in and atself presents a genuine issue
of fact precluding summary judgment or issue of deliberate indifference.

In a similar vein, anotheroaflict in the evidence bearsting. Hauptner and Principal
Collin’'s April 23, 2012 note indicates that they had spoken with Plaintiff's parents regarding
“rumors concerning their daughtand [] ask[ing] [Plaintiff] about any inappropriate activity
between her, any teacher, any staff memberuatesits.” ECF No. [52-1] at Exh. H. But that
note is at odds with what Plaintiff's parents testified to at their respective deposiieeECF
No. [58-7] at 3-4 (“Q. Okay. Is it your testimotiyat Mr. Hauptner and Mrs. Collins never asked
you whether [Plaintiff] had ever said anythingytmu about an inappropriate relationship with a
teacher? A. No. . . . They were never — | wagenenade aware of anything to that extent.”);
ECF No. [58-8] at 3 (“Q. Did they tell you thtiey had been hearing any rumors concerning
your daughter of any inappropriate activity betwéen, any teacher, arstaff member or any
student? A. Absolutely not.”). This dispute ¢®rtainly material to the inquiry into the
reasonableness of Hauptner and Principal Collin’s investigation. As reflected on the April 23,
2012 note, part of that invisgation purportedly involved Hauptner and Principal Collins

enlisting the assistance of Plaintiff's parentSeeECF No. [52-1] at Exh. H (“We asked her
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parents to talk to [Plaintiff] at home to determifthere is anything sheay not be telling us. . .
. We asked them to call us immediately if [Rtdf] gave them any more information about the
rumors.”).

Furthermore, the Court finds that there aspects of Hauptner and Principal Collins’
investigation—primarily in the fon of certain inactions—thaupport the conclusion that there
is a triable issue as to whether Hauptner Bnidicipal Collins were deliberately indifferent
toward Plaintiff, especially when consideredight of the above mentioned disputes. Looking
only at the alleged sexual encounter for a moming is not a case where the victim him or
herself directly reports a sexual agds#o school officials. Rathethis is a case where, allegedly,
the victim was involved in an ongoing inappropeiaelationship with the assaulting teacher
when the sexual assault occurred and, importantigre school officials were notified as to the
possibility of such not by the victim, but by reodttributable to other students in the school.
G-Star School recognizes as mucbeeECF No. [63] at 6 (“The subsequent steps that G-Star
took in investigating the rumor weglided by Plaintiff's statement thdte rumor was created
by other girlsat G-Star—this was the known circumstances.”) (emphasis added). Those students
were Nordarse, who spoke with Hagler, anHirid, who spoke with Martinez—information of
which Hauptner and Principal Collins were awaleshould not be overlooked that had neither
Nordarse nor Elkins ever come forward witkeithreports—whatever threintentions may have
been—it is quite possible that nchsol official at G-Sar School would havbeen alerted to the
possibility of a sexual asdathaving occurred in Martineg’ classroom on April 17, 2012.
Recognizing such, a reasonableyjmight believe it necessafgr an investigation under these
circumstances to include interviews with thadgnts who actually reported the rumors in the

first place. Here, however, Hauptner and PpgatiCollins interviewed neither Nordarse nor
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Elkins. Cf. Davis v. Dekalb County Sch. Dis233 F.3d 1367, 1373-75 (11th Cir. 2000) (finding
no deliberate indifference in high school principahvestigation of a complaint that a teacher
inappropriately touched a studeand tried to touch her agashortly afterwards where that
investigation involved “interviewing thelabed victim and other students”).

The decision not to interview Nordarse is particularly compelling, as her report to Hagler
was based on communications she had with Piapdrsonally. It is not out of the realm of
possibility that a minor student might tell aasémate one thing but ahsol official just the
opposite upon confrontation, espelgialvhere the thing being toldés potentially of a sexual
nature. SeeDavis 451 F.3d at 763 (explaining that a coutbisiraw all reasonable inferences in
the non-moving party’s favor). Nordarse cobli/e shed light on the circumstances surrounding
Plaintiff's hinting to her that she was inralationship with Martiez. Relatedly, although
Plaintiff’'s denial of the sulect matter of the rumors are Wweocumented throughout Hauptner
and Principal Collins’ notes, theeris no indication thalPlaintiff was ever asked if she in fact
hinted or stated to Nordarsigat she was involved in a relaiship with Martinez—as Nordarse
reported to Hagler. A reasonable jury mighhkhihis a critical omission, because had Hauptner
and Principal Collins confirmed that Plaintiff helfshad at one point s&d to a fellow student
that which she was denying to them, they mayeHaoked at her “vehement[]” denials, ECF No.
[52] at 15, through a more skeptical lens, which in turn may have influenced their investigative
methods.

Other relevant inactions include Hauptner and Principal Collin’s “failure to institute
any corrective measuresrad at ferreting out thpossibilityof [Martinez’s] sexual harassment
of [Plaintiff or] hisstudents . . . ."Sch. Bd. of Broward Cty604 F.3d at 1261 (emphasis added).

For example, there is no evidence that Haeptand Principal Collins made arrangements to
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minimize in-school contact betweétaintiff and Martinez or eveadvised Martinez regarding
future interactions with Plaintiff, asther female students for that matt€f. Davis, 233 F.3d at
1373-74 (finding determinative the high school pial's corrective measures, which included
removing an alleged student victim who had poasly complained of ingpropriate contact with

a teacher from the teacher’'ssdaand directing the teacher twmal out-of-class contact with the
alleged victim and being alone widimy female students). To thentrary, Plaintiff was enrolled
in Martinez’'s psychology class her junior yeaPl. Additional Facts at § 26. Additionally,
though Hauptner and Principal Collins found weado continue to monitor the situation
involving the potential bullying of Platiff by four of he fellow studentsseeECF No. [52-1] at
Exh. K, they apparently found no reason to aureito monitor the siation involving Plaintiff
and Martinez, such as by following up with Plk#f or taking efforts to monitor Martinez’s
behavior,cf. Davis 233 F.3d at 1374 (observing that thenpipal followed up with the alleged
victim several times and monitored the teacher at isSaejis 399 F.3d at 1285-87 (analogizing
the defendant school district’s irst@yation to the investigation iDavis and noting that
“[s]chool officials also consistdgly monitored [the teacher'spaduct[,] [] warned her about her
interactions with students[,jand also questioned the student involved—who had denied any
relationship between him and the teacher—aldgipurpose and destination whenever he was
seen near the teacher’s classroom). Finally, ken@nd Principal Collins did not contact either
the police or the Florida Department of ildlken and Families at any point during their
investigation. Pl. Additional Facts at § 2&; Sauls 399 F.3d at 1286-87 (noting that the
superintendent, upon receiving amonymous phone callleging that the stuadé’s and teacher’s

cars had been seen parked in the woodsacted the Professional Standards Commission and
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requested that it investigate the teacher, atidietbboth the county Board of Education and the
local police department).

Overall, in light of all of tlese facts and the disputed issigestified, the Court finds that
there is certainly a triable issue as to weetHauptner and Principal Collins acted with
deliberate indifference to Martinezzaleged misconduct toward Plaintiff.

IV. CONCLUSION

For all of the reasons stated herein, it GRDERED AND ADJUDGED that

Defendant’s Motion foSummary JudgmenECF No. [52], isDENIED.

DONE AND ORDERED in Miami, Florida this 16th day of May, 2017.

BETH BLOOM
UNITED STATES DISTRICT JUDGE
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