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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16v-80502-BLOOM/Valle

JUSTIN BOUTON,
Plaintiff,
VS.
OCEAN PROPERTIES, LTDet al,

Defendants.
/

OMNIBUS ORDER ON MOTIONS FOR SUMMARY JUDGMENT
AND DAUBERT MOTION STO EXCLUDE EXPERT TESTIMONY

THIS CAUSE is before the Court upon Plaintiffustin Bouton’sDaubert Motion to
Exclude Defendant’'s Proposed Expert Testimony, ECF No. [298] (“Plaintibgsibert
Motion”), Defendants’ Motion to Strike Plaintiff's Expert Witness Don CokerFBE®. [300]
(“Defendants’ Daubert Motion”), Oprock Jupiter Fee, LLC and Oprock Jupiter TRS, LLC'’s
(collectively “Oprock Defendants”Motion for Summary Judgment, ECF No. [334Dprock
Defendants’ Motion”) Defendant GHM Jupiter, LLC’s Motion for Summary JudgmétCF
No. [325] (“GHM’s Motion”), and Defendant Ocean Properties, Ltd.’s Motion for Summary
JudgmentECF No. [326](“OPL’s Motion”). The Court has carefully reviewelet Motions, the
record, all supporting and opposing filings, the exhibits attached thereto, and is @Hatyis
advised. For the reasons that folldweth Plaintiff's DaubertMotion and DefendantsDaubert
Motion aregranted in part and denied in pads to the issues on summary judgment, GHM’s
Motion is granted in part and denied in pa@tPL’'s Motion is granted and the Oprock

Defendants’ Motion is granted in part and denied in part.
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.  BACKGROUND*!

A. Plaintiff's Claims

Plaintiff Justin Bouton (“Plaintiff”) brings gawsuitagainst Defendants for their alleged
violation of the Fair and Accurate Credit Transactions Act (“FACTA”) amemdno the Fair
Credit Reporting Act, 15 U.S.C.B81et seq. as amended (“FCRA”)SeeECF No. [47] at 1
(“Second Amended Complaint”). In the Second Amended Complaint, Plaintiff cléiats t
Defendant Ocean Properties, Ltd (“OPL”) represents that it develops, owns aate®tels
in several states, including Floridad. at § 5. Deéndant Oprock Jupiter Fee, LLC (“Oprock
Fee”) owns the property Jupiter Beach Resort & Spa (“Jupiter Beach Regmthptel at which
Plaintiff allegedly received a FACTAon-compliantreceipt. Id. at § 6. Defendant Oprock
Jupiter TRS, LLC (“Oprock TRY leases the Jupiter Beach Resort property from Oprock Fee.
Id. at 7. Defendant GHM Jupiter, LLC (“GHM”) manages the Jupiter Beach Rédoat. T 8.
Plaintiff claims that all Defendants argrivatelyowned companies, which are directly and
indirectly owned and operated by Tom Walsh and his children,” and that “[t]hrough a ibgzant
ownership and management structure, Defendants operate their hotel businessgstas
enterprise.” Id. at 1 910. Specifically,Plaintiff alleges that'Defendarts share common
owners, managers, addresses, and resources, and use the OPL legal hamecwbiey dss
business operations in a singular fashiold’at § 10. According to Plaintiff,‘Defendants were

acting jointly as a unitary enterprise utilizitige resources and legal name of [OPL], and by and

! In their Reply memorand®efendants ask the Court to deem all facts within tiesipectiveStatemerg of
Undisputed Facts admitted because Plainigfrobt follow LocalRule 56.1 in that he faileih respond to
each individually numbered paragraph. The Court agrees that Plaidtifodfollow the requirements of
the Local Rules. Instead, Plaintiff filed a competing Statement of Unddpatts. While this format is
not helpful wheranalyzingwhether any material issues of fact exist, Plaintiff's actions are not tantam
to a complete failure to respond. Plaintiff has still challenged nmalfi@tts by preparing his own
competing statementFor this reason, the Gad will not deem Defendants’ facts admitted. Plaintiff,
however, is reminded that he must follow all Local Rulesamdailure to do san the future willresult

in sanctions.
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though their agents, servants and/or employees, each of which were acting witwardeeand
scope of their agency or employment, and under the direct supervision and control of the
Defendants.”ld. at 1 43.

B. OPL

The Walsh family and Walsh family interests own more than 100 -boteing
companies, including OPISeeECF No. [193] at T 14. For the past 25 yedrs,Walsh family
has formed numerous corporations #indted liability companiedo own and hold property for
the purpose of banking lending requirements, including formation of gpugpeose and special
purpose entitie§*SPE”) for bankruptcy remoteness and limiting liabilitg. at 1 56, 58.As
the multitiered SPE structure became a commeqguirement in acquisition financing or-re
financing, OPL divested itself of multiple hotels, and the Walsh family fornmet aavns
Portsmouth Corporate Financial Servides. (“PCFSI”)in 1995. Id. at 156-57.

OPL is a privatelheld company owned by Walsh siblings Michael, Mark, William,
Suzanne and PatrickSeeECF No. [1253]. OPL’s directors are Michael, Mark, and William
Walsh. Id. Its officers are Michael Walsh (President), Mark and William Walsh (Vice
Presidents), Patrick Walsh (Secretary) and Richard Ade (“Ade”) (ExecutoeeRresident)ld.
OPL maintains two corporate offices with one located at 1001 East Atlantic Avereray
Beach, Florida and the other at 1000 Market Street in Portsmoeth,H&émpshire. SeeECF
No. [47-5]; ECF No. [290-6] at 14-16.

Forthe last several years, OPL, through its President Miksh and its employees, has
assistedin local marketing of theMarriott Delray Beach and has provideterical support
services fothis hotel SeeECF No. [193] at 1 27, 29The only two hotels owned and operated

by OPL during the relevant timeframe were the Marriott Delray Beach and tiaayidnn
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Lakeside, and neither of them had any FACTA violations during this peBedECF No. [290
13] at 133, 140, and 142. OPL does not have and has not had contracts to operate or manage any
hotels other than the Marriott Delray Beach between March 1, 2015 and the pi®seBCF
No. [13305] at §13. In OPL’'s Motion, it contendbkat its employees have no duties or
employment obligation to, and do not perform any work or services at, any otherohote
property including the Jupiter Beach Resdd. at 130. However, a explained below, this is a
disputed issue of fact.

OPL does not directly or indirectly own Oprock F&prock TRS, or GHM. SeeECF
No. [1305] at T 4; ECF No. [193] at  16ndECF No. [243] (Recitak Aand B. There are no
contracts between Opek Fee GHM and OPL. andOPL has no contract to operate or manage
the Jupiter BeacliResort. SeeECF Nos. 130-1] [130-3]; [130-5]; and [193]. The $295,000,000
mortgage on Jupitdeach Resorand properties of other Oprock entities appearing in the public
records of Palm Beach County do not refer to OPL and are not signady Walshfamily
member SeeECF No.[66-4]. OPL does not carry thhotel or any loan related to ibn its
financial statementSeeECF No. [83-7], [4-30].

OPL states that it did not have any direct or indirect involvement iRAIGET A violation at
the Jupiter Beach Resort as its employees never worked thetdlaintiff submittedevidence
suggesting that OPL has begwolved with the resort in some capacity. Starting in 2005, OPL
acquired the Jupiter Beach Resort, renovataddtreopened the resort, obtaining building permits in

2005, 2006, and 200%3eeECF No. [474];2 ECF Nos. [862], [80-3], and [864]. Although Oprock

2 Michael Walsh disputes the accuracy of the content on the “Aboupé&tgon www.oplhotels.com
however OPL’s corporate representative, Ade, testified that OWhedthe website and, even though it

had the right to contt the website, it delegated thatsponsibility to nofparty FCFSI. SeeECF No.

[290-6] at 108113 OPL’s statements on its websites are admissions by a party opponent regardless of
whether OPL had its own employees post that content onto the intehathewit authorized PCFSI to
create the content for its website, or it had an agezlagionship with PCFSI through whichdelegated

4



http://www.oplhotels.com/

Case No. 1@&v-80502-BLOOM/Valle

Fee has beerthe owner ofthe resortsince 2007, during the relevant timefram®PL publicly

represergd on its websitewww.oplhotels.comthat the Jupiter Beach Resort was one of its

properties SeeECF No. [4713]. More specifically,the website states thaOtean Properties’

resort and hotel®n Florida’s popular East Coast attract both business travelers and leisure seekers
from the United States, Europe and Latin America. Sophisticated and multicultayarange from

the elegant Jupiter Beach Resort and Spanediately north of Palm Beach and easily accessible to
PalmBeach International Airport, artie Marriot Delray Beach . . .”Id. (emphasis added)Thus,

OPL’s website represents that the Jupiter Beach Resort is part of itsicollethotels® Other
marketingmaterials bearing the OPL logo and name also sugigestame SeeECF No. [4719]
(bearing theOPL and OPAL collection logs, stating “Ocean Properties has your travel story
covered,” identifying Jupiter Beach Resort as part of the hotel collection,séind Kerry Morrisey

from “Ocean Properties, Ltd.” at “Kerry.Morrisey@oplhotels.com” as the metitact)? OPL’s

website www.oplhotels.comalso contains a Terms of Use page, wisigltes OPL iScommitted to

protecting” customer privacy including customer “financial information (such as cexdincamber

all website management responsibilityPCFS] SeeFed. R. Evid. 801(d)(2}'A statement that meets
the following conditions is not hearsay: [tlhe statement is offegathat an opposing party and (A) was
made by the party in an individual or representative capacity . . . (C) a@es by a person whom the
party authorized to malke statement on the subject; (D) was made by the party’s agent or employee on a
matter within the scope of that relationship and while it existed . WBhile Michael Walsh may dispute
the accuracy of the admission, that goes to the weight of the esidemcissue to be determined by a
jury, not the Court on summary judgment.

® OPL’s website does not say the Jupiter Beach Resort is owned by an affiliitd €he website is
written in the possessive“Ocean Properties’esorts and hotelsrepreseting to the public that Jupiter
Beach Resort belongs to OPL. While it may be coincidental, the only otherdfereinced here is the
Marriott Delray Beachk-a hotel that OPL admite owning and managing.

* OPL argues thait assigned its rights to@hOPAL trademark to PCF&hd that onfPCFSI has the right

to use it.However, & his deposition, Ade did not dispute the authenticity of this brechbeeECF No.
[290-06] at 152154. And, although Michael Walsh disputes that OPL ever marketed the. OPA
collection of hotels, the terms and conditions for the OPdllection website do not allow its content to
be modified, reproduced, transmitted, distributed, disseminated, sold, pubbsbadcast or circulated
“without the written consent of Ocean Properties, Lt&&eECF No. [4720]. A genuineissue of fact
existsas to OPL’s involvement in the OPAL collection of hotels, includingltipter Beach Resort.

5


http://www.oplhotels.com/
http://www.oplhotels.com/

Case No. 1@&v-80502-BLOOM/Valle

and expiration date, etc.” and that OPL “is committed to the security ohthecdllected.”SeeECF
No. [47-12].

C. PCFSI

PCFSI is a consulting and services providerthe areas ofaccounting, financial,
information technology, human resources, administrative, advertising and etviees to hotel
and property management companies and sometimes directly to hotel and property &eaers
ECF No. [193] at 160. GHM is one of PCFSI's clientsl. PCFSI provides its services to
entities both associated with the Walsh family and to persons and entitiesowéates with the
Walsh family.ld. at 60. Itdoes not own or opet@hotels or real estated. at §60. OPL does
not direct the operations of PCF&id itis not a subsidiary of OPLId. at §62; ECF No.125-
3]; ECF No. [193] at 25.

D. Oprock Fee and Oprock TRS

Oprock Fee owns the Jupiter Beach Resort and, in turn, leases the hotel to Oprock TRS.
SeeECF No. [324] at 3; ECF No. [335] at®2.The Oprock Defendants, formed on May, 13
2007, ae singlepurpose entities with a sole purposeredl estate investmentSeeECF No.
[324-1] at T 5 ECF Nos. [471], [47-2]. The corporate structure of the Oprock Defendants is as
follows: Rockwood Ocean, LLC owns 100% of Oceanrock Master Mezz, LLC; Oceanrock
Master Mezz LLC owns 100% of Oprock Jupiter Master Mek€; Oprock Jupiter Master
Mezz LLC owns100% ofOprock Fee; ath Oprock Fee owns 100% of Oprock TRSeeECF

No. [335] at 3; ECF No.324-1]. The Walsh family interests own 8% of Rockwood Ocean

®>In his Response, Plaintiff refers the Court to language within the dégmeement between Oprock Fee
and Oprock TRS and purports to attach a copy of the lease agreement as3EX3dieECF No. [335] at
2-3. However, Exhibit 3 is not the lease agreement between Oprock Fee and OprockeERSF No.
[335-3]. Rather, 1 is the management agreement between Oprock TRS and GHM.The Court’s
review ofthe exhibit failed tdocate a8 7.1.1 within the document or the language quoted by Plaintiff. It
appears that Plaintiff did not provide the Court with any evidence ofetheel agreement to support his
statement.
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LLC. ECF No. B24. The remaining 92% is owned by unrelated Rockwood intetieatsare

not directly or indirectly owned, managed, or controlled by any member of the Walisi. fa

ECF No. [3241] at] 6. Mark Walsh is the Vice President of Oprock Fee while Oprock Jupiter
Master Mezz is its managing membeBeeECF No. [290620]. Similarly, Mark Walsh is the

Vice Presidenof Oprock TRS while Oprock Fee is its managing memiSaeECF No. [290

21]. Both Oprock Fee and Oprock TRS have the same principal place of business located at 50
California Street, Suite 3000, San Francisco, CaliforBieeECF Nos. 90-20], [29021]. Both
entities also have the same mailing address as GHM: 1000 Market Street, Portsmouth, New
Hampshire. Id. The Oprock Defendants have the same mailing address as GHM because
GHM runs the dayo-day operations of the Jupiter Beach Resort under taragement
agreementas explained below.SeeECF No. [3241] at | 8. Their Vice PresidentMark

Walsh works out of OPL’s office located at 1001 East Atlantic Avenue in DelrayclBea
Florida. Id. The Oprock Defendants have never used OPL’'s nametherwise made any
representations that OPL or GHM are their age®seECF No. [3241] at 9. Theyalso do

not have any contracts with OPLLd. at § 8. Following the incorporation of the Oprock
Defendantsjn September of 200 prock TRSobtaired ownership over the fictitious name
“Jupiter Beach Resaff SeeECF No. [3355]. Plaintiff's hotel folio, as further discussed
below, contained the “Jupiter Beach Resort” nai@eeECF No. [2512].

E. The GHM Management Agreement

® Plaintiff's Statement of Undisputed Facts states that both Oprock Defendtaitedtmwnership of the
fictitious name in September of 2ZD0Based on the Court’s review of the attached exlittappearshat
only Oprock TRS was identified as the own8eeECF No. [3355]. To the extent that both entities may
have acquired ownership over the fictitious name in 2017 while this lawasiiinderway, such evidence
is not probative of the facts as they existed during the alleged FA®T&kion.

7
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On July 2, 20170prock TRS granted GHM the exclusive right to manage and operate
the Jupiter Beach Resort pursuant to a management agreeSesECF No. [3241] at 6-80.
Specifically, the management agreement gives GHM the exclusive &y control over the
daily management of the hotel as followkessee [TRS] hereby engages Management Company
[GHM] as an independent contractor to supervise, direct and control the management and
operation of the Hotel and the Management Company shall have the exclusive aattebrity
responsibility for the dayo-day management of the Hotel for and during the Term.Id.’at 8§

2.01. It further provides:

The Management Company shall have complete discretion and control and

exclusive authority and responsibility for the dayday management of the

Hotel, free from interference, interruption or disturbance, in all matteasnmgito

management and operation of the Hotel, including without limitation, charges for

rooms and commercial space, credit policies, food and beverageeserv

employment policies, receipt, holding and disbursement of funds, maintenance of

bank accounts, procurement of Inventories, supplies and services, promotion and

publicity and, generally, all activities necessary for operation of telH. .

Id. at § 2.03(A).

Within the management agreement, TRS agreed that GHM would “have the right to
manage and operate the Hotel during the Term free from hindrance, ejection ortranlésta
Lessee or other party claiming under, through or right of” TRSa 8 11.01. The agreement
also identifies GHM as an independent contractor and disclaims the creatiomydbfan of
agency, a partnership, or joint venture or any other relationship between [TRS anddBHM]
their successors in interestid. at § 20.03.

As to the personnel employed at the Jupiter Beach Resort, TRS and GHM agreed as
follows:

All personnel employed at the Hotel shall at all times be the employees of the

Management Company and/or the employees or one or more third parties
designated by # Management Company and approved by Lessee

8
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Management Company shall have absolute discretion to hire, promote, supervise,

direct and train all employees at the Hotel, to fix their compensation, benefits

and, generally establish and maintain aliges relating to employment . . .

Id. at § 14.01.

Oprock TRSalsoretained the right to terminatee management agreemanthe event
of direct or indirect transfer or assignment of the agreement by GHMWloatd result in
fewer than four (4) of the following seven individuals: William WalshyiBlatWalsh, Michael
Walsh, Mark Walsh, Rich Ade, Tom Varley, Andy Berger continuing to haveifod senior
management positions with” GHM. ECF No. {9pat § 18.01(A). The lease agreement
between the Oprock Defendants is subordinated to the management agreSeetfCF No.
[324] at 83(“ The OperatingLeaseis andshall be subjectand subordinaten all respectsto the
operation and effect of the Management Agreementand to all renewals,modifications,
consolidationsreplacementandextensionghereof.”).

F. FACTA Knowledge

This lawsuit contains one count alleging=ACTA violation by all Defendants. GHM
admits ithad “industry knowledge of FACTA through its LLC manager Rich Ade.” ECF No.
[251-6] at 8. GHMfurther “admits the requirements of FACTA are well kndvamd it “does
not dispute that it had knowledge of FACTAId.; ECF No. [348] at 7. OPlikewise knew
about FACTA'’s requirements prior to December 22, 2088eECF No. [2982]. By 2006, OPL
converted and updated its credit and debit card platforms to FACTA compliingse See
ECF No. [1252] at § 15. OPlwasalsopreviously sued for a FACTA violation in 200&ee
ECF No. [2966] at 116118. Neither of the Oprock Defendants were aware of FACTA’s

requirements prior to this lawsuitSeeECF No. [324-1] at § 12.

G. The Software Upgrade
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On November 5, 2015, Oprock TRS contracted with-pamy Oracle to upgrade the
software for Jupiter Beach’s Property Management System (“PMSS8gECF No. [29019] at
23-25; ECF No. [2968] at 224225. CIiff Lazenby(“Lazenby”) signed the contract witBracle
as “IT Director” on behalf of Oprock TRS.SeeECF No. [29019] at 2325. Lazenby? at
Oracle’s urgingdecidedto allow the installation of the software upgrade to eliminate a potential
credit card security vulnerability that Oracle recently identified in thpar® software SeeECF
No. [193] at § 70.Oracle assured Lazenby that certain credit card anid ciiol information
would not be secured unless this update was immediately installed at the JugiteR@sort.
Id. Based on Oracle’snarketing materialsLazenby understood Orackeould safeguard the
security ofthe credit card data.SeeECF No. [2908] at 280. At Jupiter Beach Resorthey
relied upon Oracle’s sophisticated software, which was “adedréis the software that would
protect the identities of imdduals by complying with various regulations.” ECF No. [241]
at 126. On the other han@raclés limited warranty only warrantsthat “[s]ervices will be
provided in a professional manner consistent with industry standards.” ECF NA.9R&025.

Oracle’s contract does not provide any otBeecific warrantiessuch ascompliance with

"The Oprock Defendants claim in their Statement of Undisputed Facts thatlttieyot know about the
Oracle Upgrade” and “did not have any invohent in the decision to upgrade the software or in the
implementation of the Oracle UpgratleDespite this assertionhe contract for the Oraclsoftware
upgrade was entered into by Oprock TR&ReECF No. [29019] at 2325. The Oprock Defendargdso
state that Cliff Lazenby has never been an employee of theirs, but he digmedrttract on behalf of
Oprock TRS as its “IT Directdr. This createsan issue of fact as to Lazenby’s relationship to Oprock
TRS Id.

8 Although GHM and OPL characterize leay as an employee of nparty PCFSI, Plaintiff raises an
issue of fact involving Lazenby’s relationshigpmultiple Defendantas hesignedthe Oracle contract as
the “IT Director” of Oprock TR&nd herepeatety held himself out athe “IT Director” of OPL. Seen.

4; ECF No. [290-16]; [290-8] at 41-42, 46-48, 60.

® GHM directs the Court to the Declaration/Ade for the propositiotthat: “Cliff Lazenby believed [the
failure to allow the software upgrade] would have createditimecessary risk to the security of certain
guest’s credit card transactions . . . SeeECF No. [325] at 7. Similarly, GHM relies upon Ade’s
declaration as evidence of Labgrs lack of knowledge of potential software defectSeeECF No.
[325] at 8. However, it is questionable thAde can testify about what Lazenby did or did not believe or
know.

10



Case No. 1@&v-80502-BLOOM/Valle

FACTA.'® Id. There is no evidence that Oprock Fee knew about the Oracle upgrade or that it
was otherwise involved in the decisionuagrade the software. SeeECF No. [3241] at f 10-
11.

The upgrade eventually occurred on December 22, 2015 at which time the Jupiter Bea
Resort began printing folios with unmasked expiration diategolation of FACTA. SeeECF
Nos. [3352]; [251-2]; [251-8]; [290-6] at 44, 47. Oracle caused the defect by upgradamgl
installing the Opera systenotversion 5.04.02.SeeECF No. [13605] at § 10. The software
issue continued through April 6, 201Bl. However,it did not impact seven to ten other point of
salelocations within the Jupiter Beach, whiokmained FACTA comjint. SeeECF No. [290
13] at 149.

Following the upgrade, hotel staff reported problems. On December 22, 2015, an email
was sent to Oracle informing that “the [flront [d]eskuserscan now access the guest folios
within Billing, however, apparently they are now receiving the following agEsswhen
attempting to perform an express checkout/post charges.” ECF Nol$28b The error

message, which did not pop up prior to tipgrade, references the need to set up a “GST FOLIO

9 GHM disputes this fact within Plaintiff's Statement of Additional Undisputed Fabotg,GHM does not
direct the Court to raything within the contict demonstratinghat the Oracle warranty is broadban
Plaintiff representsSeeECF No. [348] at 10-11.

1 plaintiff cites to Ade’s depositiofor the propositiorthat the Oprock Defendants approved the upgrade
prior to its implementationSeeECF Na [335] at 6. However, the Court’s review of the cited testimony
is that the “Rockwood asset manager” approved the subject Oracle upgraeldgiter Beach Resort.
SeeECF No. [2964] at 24, 112. Plaintiff does not direct the Court to any testimony that would define
“Rockwood asset manager.”

12 plaintiff incorrectly cited the docket entry pertaining to this emaiigtr Although GHM argues that
this email string is not in the record and cannot be considezeBCF No. [348] at 8, the email is ined

in the record located at ECF No. [228]. Consistent with Plaintiff's description, this email dated
December 22, 2015istusses an issue abaquinting problems after the upgradedathe screenshot
reveals a creditard expiration dateld. In fact, Lazenby acknowledged at his deposittbat there is
enough information on the screiotto understand thahe expiration date isxposed Moreover,he
admitshe was copied on the ematbeeECF No. [290-8] at 152-153.

11
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printer task.” Id. Within this series okmailsis a screenshakvealinga truncated credit card
numberwith an exposed credit card expiration daik

During the December 22, 2015 to April 6, 2Qire period management estimatéuat
twenty percent of guests who stayed at the Jupiter Beach Resort vavelddguested a final
folio at the front desk.SeeECF No. [2985] at 23 According to Defendants’ expert Laykin,
“this amounts to approximately 1,083 folios that potentially could have been printed with an
unmasked expiration dateld. In addition, there were more than 200 pages of folios generated
at the Jupiter Beach Resort during this timefrdaha revealedcredit card expiration datesd
were placed into the audit packs that wiater reviewed by the hotel's general manag&ee
ECF No. [2518]; ECF No. [2966] at 127129. GHM’s general manageend hotel desk staét
the Jupiter Beach Resort were trainednike sure the folios ditlot show unmasked credit card
expiration dateand wee FACTA compliant SeeECF No. [2906] at 131133 ECF No. [290
10] at 133135. According to GHM’s corporate representative, the unmasked expiration date
would not have beefobvious” but it can be asily identified “if you are looking for itbecause
it is the same size as all other print on the foB@eECF No. [290-4] at 70-72, 131.

Once GHM learned about the defective software upgrade and the unmasking of
expiration datest immediatelycontacted PCFSb cure the defe@nd itwas resolveavithin 24
hours of GHM receiving a copy of the lawsuénd approximately 72 hours afterRQ was
served SeeECF No. [193] at § 672CF No. [13005] at § 11. The Oprock Defendants did not

have any inslvement in implementing a fix to the Oracle upgra8eeECF No. [324-1] at { 13.

3 Here, Plaintiff relied upon and quoted from Laykin’s report in his Statementndisputed Facts.
Laykin is Defendants’ expert witness; therefore, Plaintiff, las party proffering the evidence on
summary judgment, has waived any argument that thiopat Laykin’s report is inadmissible hearsay.
In any event, Laykin’s report can be considered on summary judgment.

12
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They learned about the issue involving the exposed credit epichigon dates after itvas
already correctedld.

OPL claims it did not have any involvement in theoleSon of thesoftware defect,
stating that PCFSI resolved the issue. However, this fauobtlg disputed. OPL claims that
Lazenby and Dan Rich (“Rich”), who were tasked with fixing the issue, were wegsloof
PCFSI assistingts client, GHM* SeeECF No. [326] at 1611. On the other handPlantiff
presented evidence suggesting that Lazenby duade sort ofrelationshipto OPL as s
signature line in multiple emails identifies him as the “IT Director” of OBeeECF No. [290
16]. Further, Lazenbyidentified himself professionally in other fora as the “IT Director” for
OPL, such asn his Linked In profile, the Harvard alumni directory, and an interview with the
Portsmouth Herald.SeeECF No. [2968] at 4142, 4648, 60. OPL’s cqiorate represeative
admittedthat Lazenby identified himself &s “IT Director” andstatedthat OPL was “probably
lax” about this because “people latch onto the name Ocean Properties” and BESFSIRL’s
name “to gain immediate name recognition to whomever [theydeabng with.” SeeECF No.
[290-6] at 8788, 96. Similarly, Rich who handled information technology matters at the Jupiter
Beach Resortalsoheld himself outs the “IT Director” of OPL.SeeECF No. [2909] at 1617,

20, 110111 (stating thahe idenified himself as the “IT Director” of OPL in his email signature
line and business cards). Otheavsrking in information technology for the hotel, suak
Gregory Dunham and Greg O’Keefikewise represented that they worked for OF2eeECF
No. [29018] (December 22, 2015 emails identifying Greg O’Keefe as the Regionahtiadkr

for OPL, with an OPLmailing address and email address); ECF No. {26D (April 6, 2016

14 PCFSI was not registered to do business in Florida during the time tbke Gofiware upgrade was
unmasking expiration datesSeeECF No. [29066] at 9899. PCFSI did not register to do business in
Florida until months later in October of 2016l

13
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emails identifying Gregory Dunham as the regional controller with an OPL signate and
email address).

H. Plaintiff's Stay at the Jupiter Beach Resort

Plaintiff stayed at the Jupiter BdaResort from March 8 to March 9, 201%eeECF No.
[335-1]. During his stay, he paid with his credit card and recka/éolio at the front deskf the
hotel that unmasked his credit card’s expiration dald. The folio also contained other
identifying information, such as his name and residential zip c8deECF No. [47-29].

Prior to the filing of this lawsuit, Plaintiff had never heard of the Opidefendants.See
ECF No. [1661] at 67#68. He did not visit the hotel in relianagon who managed it and did
not believe that the individuals who worked at the front desk wgeats of the Oprock
Defendants. Id. at 66, 75. As of the date of his deposition, Plaintiff did not know who the
Oprock Defendants werdd. at 6365, and 69.

In the pending Motions, Plaintiff seeks to exclude the expert witness testimony of
Defendardg’ expert witness, Eric Laykin (“Laykin”), while Defendants likewisels to exclude
the testimony of Plaintiff's expert, Don Coker (“Coker”). In addition, all foufeDdants seek
summary judgment raising both overlapping and individualized issues.caBse the parties’
summary judgment briefing, in part, relies upon expert witness testimony,otiré W@l first
address the tw®aubert Motions to determine which expert witness opinions are admissible.
Thereafter, the Court will undertake its review tbe three pending Motions for Summary
Judgment.

Il. LEGAL STANDARD

A. Expert Testimony

15 The Oprock Defendants filed a combined Motion for Summary Judgment.
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Federal Rule of Evidence 702 governs the admissibility of expert testimony. When a
party proffers the testimony of an expert under Rule 702, the pietyng the expert testimony
bears the burden of laying the proper foundation, and that party must demonstratéd@idmiss
by a preponderance of the eviden&eeRink v. Cheminova, Inc400 F.3d 1286, 12992 (11th
Cir. 2005);Allison v. McGhan MedCorp. 184 F.3d 1300, 1306 (11th Cir. 1999). To determine
whether expert testimony or any report prepared by an expert may be adritedourt
engages in a threggart inquiry, which includes whether: (1) the expert is qualified to testify
competentlyregarding the matters he intends to addressthé)methodology by which the
expert reaches his conclusions is sufficiently reliable; anthé3jestimony assists the trier of
fact, through the application of scientific, technical, or specialized egpgett understand the
evidence or to determine a fact in issugeeCity of Tuscaloosa v. Harcros Chems., Jrik58
F.3d 548, 562 (11th Cir. 1998) (citim@aubertv. Merrell Dow Pharm., In¢.509 U.S. 579, 590
(1993)). The Eleventh Circuit refers to each of these requirements as the “qualifi¢ation
“reliability,” and “helpfulness” prongsUnited States v. FrazieB87 F.3d 1244, 1260 (11th Cir.
2004). While some overlap exists among these requirements, the Courindiustually
analyze each concepgee id.

An expert in this Circuit may be qualified “by knowledge, skill, experienaéihg, or
education.” J.G. v. Carnival Corp.No. 12-21089<€IV, 2013 WL 752697, at *3 (S.D. Fla. Feb.
27, 2013) (citing~urmaniteAm., Inc. v. T.D. Williamsqrb06 F. Supp. 2d 1126, 1129 (M.D. Fla.
2007); Fed. R. Evid. 702. “An expert is not necessarily unqualified simply because [his]
experience does not precisely match the matter at halad.{citing Maiz v. Viranj 253 F.3d
641,665 (11th Cir. 2001)). “[S]o long as the expert is minimally qualified, objections to the

level of the expert’'s expertise go to credibility and weight, not admissibilit3ge Clena
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Investments, Inc. v. XL Specialty Ins.,@80 F.R.D. 653, 661 (S.D. Fla. 2012) (citkipatrick

v. Breg, Inc. No. 08-10052€IV, 2009 WL 2058384 (S.D. Fla. June 25, 2009)). “After the
district court undertakes a review of all of the relevant issues and of an expelifisajians,

the determination regarding qualification to testify rests within the district caligitsetion.”
J.G, 2013 WL 752697, at *3 (citinBerdeaux v. Gamble Alden Life Ins. Ca28 F.2d 987, 990
(5th Cir. 1976)).

When determining whether an expert’s testimony is reliable, “the trial judgeassess
whether the reasoning or methodology underlying the testimony is sciehtifiadid and
whether that reasoning or methodology properly can be applied to the facsari iBrazier,

387 F.3d at 12662 (internal formatting, quotation, and citet omitted). To make this
determination, the district court examines: “(1) whether the expert'sytbao be and has been
tested; (2) whether the theory has been subjected to peer review and publiBatioa;known

or potential rate of error of theagicular scientific technique; and (4) whether the technique is
generally accepted in the scientific community.td. (citing Quiet Tech. DE3, Inc. v.
Hurel-Dubois, UK Ltd, 326 F.3d 1333, 1341 (11th Cir. 2003)). “The same criteria that are used
to asses the reliability of a scientific opinion may be used to evaluate the reliability of
non-scientific, experienc®ased testimony.’ld. at 1262 (citingkumho Tire Co. v. Carmichael
526 U.S. 137, 152 (1999)). Thus, the aforementioned factors arexharstive, and the
Eleventh Circuit has emphasized that alternative questions may be morévprowbtte context

of determining reliability.See id Consequently, trial judges are afforded “considerable leeway”
in ascertaining whether a particular expet¢'stimony is reliableld. at 1258 (citingKkumhq 526

U.S. at 152)).
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The final element, helpfulness, turns on whether the proffered testimomgein[s]
matters that are beyond the understanding of the average lay peEswdrds v. Shanleyp80
F. App’x 816, 823 (11th Cir. 2014) (quotingrazier, 387 F.3d at 1262) (formatting omitted).
“[A] trial court may exclude expert testimony that is ‘imprecise and unspéaifiesshose factual
basis is not adequately explainedltl. (quoting Cook ex rel. Esite of Tessier v. Sheriff of
Monroe Cnty., Flg.402 F.3d 1092, 1111 (11th Cir. 2005)). To be appropriate, a “fit” must exist
between the offered opinion and the facts of the ciEowell v. Brown392 F.3d 1283, 1299
(11th Cir. 2004) (citingoaubert 509 U.S. at 591). “For example, there is no fit where a large
analytical leap must be made between the facts and the opinidn(titing General Electric
Co. v. Joiner522 U.S. 136 (1997)).

UnderDaubert a district court must take on the role of gatekeeper, but this role “is not
intended to supplant the adversary system or the role of the jQuyigt Tech.326 F.3d at 1341
(internal quotations and citations omitted). Through this function, the district courtensare
that speculative, unreliable expert testimony does not reach the jiigCorvey v. Baxter
Healthcare Corp.298 F.3d 1253, 1256 (11th Cir. 2002). “[l]t is not the role of the district court
to make ultimate conclusions as to the persuasiveness of the proffered evid@ne.Tech,

326 F.3d at 1341 (internal quotations and citations omitted). Thus, the district court cannot
exclude an expert based on a belief that the expert lacks personal credgitiky400 F.3d at

1293, n.7. To the contrary, “vigorous cr@ssaminaion, presentation of contrary evidence, and
careful instruction on the burden of proof are the traditional and appropriate medasiohg

shaky but admissible evidenceQuiet Tech.326 F.3d at 1341 (quotingaubert 509 U.S. at

596); see Vision | Hmeowners Ass’n, Inc. v. Aspen Specialty Ins, €54 F. Supp. 2d 1321,

1325 (S.D. Fla. 2009) (quotingpnes v. Otis Elevator Co861 F.2d 655, 662 (11th Cir. 1988)
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(“On crossexamination, the opposing counsel is given the opportunity to ferret outitheng
weaknesses to ensure the jury properly evaluates the testimony’s weign¢@ibdity.”)).

B. Summary Judgment

A court may grant a motion for summary judgment “if the movant shows that there is no
genuine dispute as to any material fact and the ntogaentitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The parties may support their positions by citation tectird,r
including, inter alia, depositions, documents, affidavits, or declaratio®&geFed. R. Civ. P.
56(c). An issue isgenuine if “a reasonable trier of fact could return judgment for the
non-moving party.” Miccosukee Tribe of Indians of Fla. v. United Stat6 F. 3d 1235, 1243
(11th Cir. 2008) (quoting\nderson v. Liberty Lobby, In&77 U.S. 242, 2448 (1986)). Afact
is material if it “might affect the outcome of the suit under the governing ldd.”(quoting
Anderson 477 U.S. at 2448). The Court views the facts in the light most favorable to the
nonmoving party and draws all reasonable inferences in Hrey’p favor. See Davis v.
Williams, 451 F.3d 759, 763 (11th Cir. 2006). “The mere existence of a scintilla of evidence in
support of the [nomoving party’s] position will be insufficient; there must be evidence on
which a jury could reasonably find for the [non-moving partyriderson477 U.S. at 252. The
Court does not weigh conflicting evidenc&ee Skop v. City of Atlanta, G485 F.3d 1130,
1140 (11th Cir. 2007) (quotinGarlin Comm’n, Inc. v. S. Bell Tel. & Tel. C&02 F.2d 1352,
1356 (11th Cir. 1986)).

The moving party shoulders the initial burden to demonstrate the absence of a genuine
issue of material factSee Shiver v. Chertp$49 F.3d 1342, 1343 (11th Cir. 2008). If a movant
satisfies this burden, “the nonmoving party ‘must do more than simply show that tlserads

metaphysical doubt as to the material factdRay v. Equifax Info. Servs., L.L,B27 F. Apfx
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819, 825 (11th Cir. 2009) (quotiridatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cot{g5
U.S. 574, 586 (1986)). Instead, “the rmving party ‘must make a sufficient showing on each
essential element of the case for which he has the burden of prabf(§uotingCelotex Corp.
v. Catrett 477 U.S. 317, 322 (1986)). The mmwoving party must produce evidence, rgpi
beyond the pleadings, and by its own affidavits, or by depositions, answers to interesgat
and admissions on file, designating specific facts to suggest thatoaabkesjury could find in
the non-moving party’s favorShiver 549 F.3d at 1343.
[I. DISCUSSION

A. Plaintiff 's Daubert Motion

Defendants have retained and discloBei#t Laykin as their expert witness in this case.
Following the disclosure of Laykin’s report and his depositiiaintiff now seeks to exclude the
following three opinions: (1) cybercrime techniques are more prevalent thanatrtechniques
involving paper receipts, (2) certain receiptdhegt Jupiter Beach Resort wareasked, and (3)
Defendants did not act willfully. The Cdwaddresss eaclopinion to determinés admissibility
on summary judgment arad trial.

1. Prevalence of Cybercrime In Relation to Crime Involving Paper Receipts

Plaintiff first seeks to exclud&aykin’s opinion aboutthe prevalence of cybercrime
activity in today’s world, arguing that such an opinion is not relevant as this case inaolves
paper receipt not cybercriminal activity.SeeECF No. [298] at 1. As such, Plaintiff argues that
Laykin’s opinion is not helpful to theier of fact in understanding the evidence or determining
an issue.ld. at 3. Thus, Plaintiff challenges the “helpfulness” of Laykitybercrimeopinion.
His report devotes a significant amount of time discussingcurrent techniques used in the

cybercrime world to illegally lotain credit card numbeesd to commit identity thefsuch ashe
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internet black market, “key logging,” the “mamthe-middle” attacks, massive data breaches,
etc SeeECF No. 2985 at 3246. The purpose of this analysiés explained in Laykin’seport

is “to submit that even if a guest folio showing an expiration date and last fowr \dagt lost,
the risk of harm to the guest would not be significantly increased and the gudst na
plausibly face an imminent risk of being harmedd. at 32. Ultimately, Laykin concludes that
Plaintiff has not suffered any harm as a result of the printing of the gapidate on the folio.
Id.

In responsePefendants arguthat Laykin’s opinion is relevant to the issue of standing
under Atrticle Ill. SeeECF No. [309] at 5 n. 10; 10 n. 20ore specifically, hey state:“[t]he
threshold issue for Article 11l standing in a FACTA case such as this is nothevhany’ risk of
harm exists, but whether Plaintiff can demonstratenatérial risk of harm tothe underlying
interest’ of identity theft protection. . . . Laykin opines that the risks Plaintiff idestifiee
‘infinitesimally small’ which of course would not subject a cardholder to a ‘naditeisk of
harm.” Id. at 5, n. 10 (emphasis in originahternal citations omitted).Plaintiff's Article IlI
standing, however, has already been declaedhis Courtas a matter of law. The Court is
cognizantthat the briefingperiodon theDaubertMotions overlappedhe briefing onPlaintiff's
Motion for Class Certification. For that reasomhen the parties prepared their respective
Daubert memoranda, they did not have the benefit of the Court's Order on Motion for Class
Certification(“Order”) whereinthe issue of standingas decided SeeECF No. [330at 6-11.

In the Order, the Counteasonedhat Defendants’ analysisignore[d] that *[c]ourts],
including this one,] have [] considered a FACTA violation to be conagton as a company
prints the offending receipas opposdto requiring a plaintiff actually suffer identity théft.d.

at 89 (quotingGuarisma v. Microsoft Corp209 F. Supp. 3d 1261, 1266 (S.D. Fla. July 26,
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2016)). Relying uporWood v. Choo USA, Iris’® finding that the consumetsuffered a
concrete harnas soon as Jimmy Choo printed the offending refdiipé Orderconcluded that
“the concrete harrfhere] materialized at the very moment the folio was printed regardless of
whether Plaintiff immediately noticed the violation and safeguardedsieeECF No. [330] at 9.
Since the issuance of th@rder, another opinion from the Southern District of Florida, also
involving an alleged FACTA violation at a hotdikewise held that the plaintiff “without
guestion” established a concrete injury for purposeArt€le Il standing. See Guarisma v.
Hyatt Equities, LLCNo. 17cv-20931UU, ECF No. [50] a8 (S.D. Fla. Sept. 28, 2017) (“Every
court in this District, including this Court, uniformly holds that FACTA createsilastantive
right for consumers to havimeir personal credit card information truncated on receipts and
provided to customers at the point of sale.”).

In support of Laykin’s opinion and their standing argument, Defendants bring to the
Court’s attention motherrecent opinion from this districtyhich reachedan opposite conclusion.
SeeGesten vBurger King No. 17cv-22541RNS ECF No. [35](S.D. Fla. Sept. 27, 2017)
The analysis irBurger Kingis contrary to this Court’s prior analysis on the issue ofdétgn
under FACTA as well as the weight of authority within this Distridh fact, Burger King
appears to be the only opinion to dat¢his Districtreaching a contrary result on tigsue The
Court declines to reconsider igior ruling that Plainff estaltished a concrete injury and
therefore, established this element of Article Il standing. Bedalasetiff's standinghas been
decidedas a matter of law and Defendants concede that Laykin’s opinions on cybercrime are
solely related tdhe isse of standing, Plaintiff'sDaubertMotion on this specific point has been

rendered moot.Defendants admithat such testimony is solely for the Court and not the jury’s

18 201 F. Supp. 3d 1332, 1340 (S.D. Fla. 2016).
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consideration.SeeECF No. [309] at 10 n. 20 \Vinn-Dixie does not limit relevance to issues at
trial. The trier of fact here is the Court, which can make factual findings aircesues (like
subject matter jurisdiction) before trial.”As such, this opinion is excluded.

2. The Unmasking of Certain Folios

Plaintiff next seeks to strike Laykin’s opinion thegrtain folios at the Jupiter Beach
Resort masked the expiration dates because this opinionigsthdixitof the expert and is not
helpful to the jury.SeeECF No. [298] at @. Plaintiff's firstargument appears to challenge the
reliability of Laykin’s methodology while the second argumesiatesto the helpfulness prong
of aDaubertanalysis. The Court will address each argument in turn.

On the issue afeliability, Plaintiff seeks to excludedykin’s conclusion thabnly certain
credit and debit card transactions resulted in printed receipts with unmaskesti@xpiates
during the relevant timeframarguing the opiniofiappear[s] created out of whole cloth or for
which the persons Laykin idéfied as a source testified that they are not familiar with the area
on which Laykin claims they were the source for.” ECF No. [298] ai®.analyze Plaintiff’s
argument, the Court must first identify the factual basis for Laykin’s opinioareidot lays out
the following pertinenfactsin support of this opinion:

e “The FACTA violations alleged in this lawsuit in reference to unmasked
expiration dates do not involve any folios delivered under a guest’s door, viewed
on a television screen, or provided to a guest prior to check out, and do not
involve any receipts printed at a point of sale, such as the gift shop.”

e “If a guest had requested a final folio after checking out, then during tioel per
from the Oraclépera upgrade to April 6, 2016, the expiration date is believed to

have appeared on some customers’ final folios.”
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e “Most guests of Jupiter Beach resort check out of the hotel without request
final folio.”

¢ “Management estimates that twenty percent (20%) of Jupiter Beach Res@t guest
requesta final folio based on the information tracked by Jupiter Beach Resort
information technology support $taand its front desk personnel since the
commencemerdf this lawsuit’

e “When applid to the 5,417 credit card transactions that occurred during this
period, this amounts to approximately 1,083 folios that potentially could have
been printed with an unmasked expiration date.”

SeeECF No. [2985] at23.

Challenging the reliability of this opinigrPlaintiff points out that Laykimrrived at this
conclusionwithout observing a single folio during the relevant timeframe that revealddedhas
expiration dates. SeeECF Na [298]. Further critiquing the opinion’s foundation, Plaintiff
argues that Laykin could not idigfy any individuals he allegedly spoke with as part of his
investigationand, with regard to those individuals he iieed by name, such dsazenby and
Rich, they did not know any of this informatiomd.

Before analyzing the basis for Laykin’s opinion though, the Court is compellpdirt
out that Plaintiff relies upon this exact opinion when challenging the Defeiddations for
Summary JudgmentSeee.g.ECF No. [335] at 6. Indeed, Plaintiff's “Statementufdisputed
Facts” quotedrom this portion of Laykin’s reporand staes “During that time, Defendants’
expert estimated that Jupiter Beach’s front desk staff handled and gave toecss1o983

receipts with unmasked expiration datedd. (emphasis added). Plaintifippears to assert
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inconsistent positions of disclaing’s Laykin’s methodologyyet thenrelying upon itto create
an issue of fact

Regardless of the inconsistency, the Court has reviewed Laykin’s report,timobgs
and the testimony of the witnesses upon whom he relies and finds a sufficienttiamyden
foundation exists, removing it from realm of impermissipkee dixitopinions. Laykin’s report
states that he relied upon all materials identified in EkBlib his report, which in patists the
following: “Interview of Mr. Cliff Lazenbyand Mr. Dan Rich by Erik Laykin, May 25, 2017,”
“Interview of Mr. Bob Garcia,” “Deposition of Justin William Bouton, March 30, 2017” and
“Deposition of Richard C. Ade, February 22, 201%eeECF No. [298] at 7, 77-81. In addition,
at his deposition, Lykin testified that he interviewed Michael Walsh “gentleman who Mr.
Rich and Mr. Lazenby reported to at PCFSI” ideetifby Defendantas Bob Garcidg’ and an
individual who worked at the Jupiter Beach Resduring the relevant timeframevith
“managemat expertise, and firsthand knowledge of the operations at the front desk and
operations at the Jupiter Beach Res&tt3eeECF No. [290-10] at 25-26, 28, and 31.

Starting with the February 22, 2017 depositiorAde, the Court notes thahis witness
testified in his capacity as the corporate representative of OPL and GdBECF No. [298] at
30. In his Reply, Plaintiff argues that Laykin cannot rely on Ade’s testimonyusedae did not
have personal knowledge of the specific issugseECF No. [312] at 5.However,Mr. Ade was
not testifying as an individual based on his personal knowledge but was instegthgestif
behalf of both corporationsn the topics listed in the Notigef Taking Deposition. SeeQBE
Ins. Corp. v. Jord&nterprises, InG.277 F.R.D. 676, 688 (S.D. Fla. 20X2The testimony of a

Rule 30(b)(6) witnessrepresentshe collective knowledge of thmrporation not of the specific

" This is consistent with Laykin’s report, which identifies an intervidth Bob Garcia.
'8 The identity of this individual remains unclear based on the record.
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individual deponents. . .The corporationappears vicariously through its desgs’). Thus,
Ade was not required to have such personal knowledgause hastepped into the shoes of
GHM and OPL at that deposition.

At his deposition, Ade testified that an investigation was conducted to determinewhethe
the receipts generated the Jupiter Beach Resort’s gift shop dad area were being properly
masked forexpiration dates.SeeECF No. [2981] at 63. According to Ade, the investigation
found no issue with thoseceipts generated from food and beverage sales or at the gift sho
because it used different software, POS, and the issue was with the PMSesoftiaAde
further testified that,[a]t checkout in most cases [the folio] is slid under the door” and “[m]ost
people walk off the property” while “very few people go to the front desk and say, can gbu pri
a folio?” 1d. at 47. Rich testifiedat his depositiorthat, afte April of 2016, his supervisaBob
Garcia (“Garcia”) began tracking data to determine how many guests stop at the front desk to
obtain a printed folio upon check outSeeECF No. [29810] at 9293. Although Garcia’s
deposition, if it was taken, does not appear tinkide record, Laykin’s report indicates that he
spoke with Garcia as part of higvestigation. SeeECF No. [298] at 7, 7B1. Rich also
confirmed that when he spoke with Laykin, Garcia was on the telephoneSe#lECF No.
[298-10] at 86. Thus, Laykin spoke with the individual who trackiee dataregarding the
number of folios printed at the front desk. Additionally, Laykin spoke with Michadé$tWaho
testified thatapproximately 75 to 80 percent of the receipts generated at the Jupiter Bsach R
are from the bar, restaurant, spa, gift shop, pool bar and banqueSaetsCF No. [29811] at
148. Laykin’sopinion relies upon this evidenead Laykineither spoke with these witnesses or
reviewed their deposition in connection with his report. This is not a situation whesxpert's

conclusions are only connected to existing dalaly by theipse dixitof the expert.SeeGuinn
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v. AstraZeneca Phar. LP, 602 F.3d 1245, 12556 (11th Cir. 2010)(finding that expert
witness’testimonywas unreliabldecauseahe “conclusions were not logically supported by the
facts of tlie] cas@. To the contrarylLaykin’s opinion is supported bthe evidence made
available to him.

The Court recognizes thaaykin's reportcitesto interviews withLazenby andRich to
support theestimate numberof printed folios at the front deskuring the relevant timperiod
and that both of these witnesses disclaimed knowledge of such information at theiiateposit
SeeECF No. [298] at 6. On the other hatide case materials that Laykdentified in his report
and deposition demonstrate that he interviewed faitnesses and reviewed two deposition
transcriptsall of which provide hinthe foundation for the opinion Plaintiff seeks to strik€o
the extent Laykin's reportincorrectly states that he relied upon Lazenby and Rich for such
information Plaintiff may explore those issues on crassamination. However, the Court will
not strike Laykin’s opinion on these grounds when he had an adequate foundation.

Plaintiff also argues that Laykicannot be used as a conduit for inadmissible hearsay
testimony?® SeeECF No. [312] at 6, n. 7. However, 1§ Federal Rules of Evidence

specifically allow an expert to engage in hearsay testimony based on theftygvidence

!9 Plaintiff's DaubertMotion also suggests that Lazenby and Rich did not reealhga discussion with
Laykin. SeeECF No. [298] at 6 (“[B]oth Lazenby and Rich testified that they don’t rétadldiscussion.
.."). Rich and Lazenby testified that they recalled speaking with LayKinlid not recall the details of
the conversationSeeECF No. [2989] at 260 (“I don’t recall most of the content of the conversation to
be honest with youso no, | don't recall that.”)ECF No. [29810] at 87 (“I can't remember what we
talked about.”).

20 plaintiff's Repl also argues thataykin’s inablity to “observe what happened retroactively'a basis
to exclude his testimony. Experts need not have personal knowledge or be an eyetwitestfy.
Banta Properties, Inc. v. Arch Specialty Ins..0¢o. 1061485CIV, 2011 WL 13096476, at *3 (S.D
Fla. Dec. 22, 2011). Seldom would be the case that an expert witness could obsewts thieaf case
retroactively absent some video or other contemporaneous recording of the occurténejecting
Daubert challengeto expert’s lack of personal knowledge pfoperty damagecaused byHurricane
Wilma, even though the expert did not inspect the property until etes because heelied upon
reports from other contractors, photographs, and witness interviews).
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reasonably relied on by those in his or her fiel&eeKirksey v. Schindler Elevator CorgNo.

CV 150115WS-N, 2016 WL 3189242, at *5 (S.D. Ala. June 7, 2016éyonsideration denied

No. CV 150115WS-N, 2016 WL 6462176 (S.D. Ala. Oct. 28, 2016jting United States v.
Floyd, 281 F.3d 1346, 1349 (#iLCir. 2002); United States v. Stee843 F.3d 961, 97576

(11th Cir. 2008)“[E] ven assuming that the bases of Gonzalez's expertise as a law enforcement
agent constituted inadmissible hearsay, his testimony in this regard did not Walaté03
because those sources are reasonably relied mpexperts in the field); Fed. R. Evid.703

(“An expert may base an opinion on facts or data in the case that the expert has bemmarede

of or personally observed. If experts in the particular field would reasonaplgrréhose kinds

of facts or @ta in forming an opinion on the subject, they need not be admissible for the opinion
to be admitted.”). Plaintiff does not argue thaperts in Laykin’s field dmot rely upon witness
interviews. Instead, Plaintiff argues tHaaykin cannot proffer tstimony resting on hearsay
statements.’Such anargument ignores that Rule 7@Bows experts to rely on hearsay and
creates a procedure through which expess testify to the contents of the documents upon
which their opinions are base®ee Kirksey2016 WL 3189242 at * 5 (citingnited States v. An
Easement and Riglaf-way Over 6.09 Acres of Land015 WL 6444983, *22 (N.D. Ala. Oct.

21, 2015)).

Finally, Plaintiff challenges the helpfulness of this opinion. The Céuods that
Laykin’s opinion will assist the jury in deciding the issue of willfulnessich is a threshold
issue that Plaintiff must provat trial to be awarded any damageBefendant’s theory of the
caseis that the number and frequency of guest® received a printed folio ih an unmasked
expiration datevas so small that managemewoiuld not have noticed thesueand therefore,

they could not have knowinglor recklessly violatd FACTA. SeeECF No. [309] at 12.
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Laykin’s opinion will assist the jury in understanding issues of knowledge, which ties directly
into the issue of willfulnesghereby satisfying the helpfulness prong. Howewrile Laykin
can provide his opiniom support of Defendants’ knowledge deferissykin may not testify to
legal conclusions involvinPefendants’ willfulnessr recklessness &xplained below.
3. Defendants’ Willfulness

Lastly, Plaintiff seeks to strike a series okholly uninformed” legal conclusionsn
Laykin’s report relating to the lack of“avillful ” violation under FACTA.SeeECF No. [298] at
9-10. In his report, Laykin devoted multiple pages to the issue of “Lack of Willfulness and
Recklessness.’'SeeECF No. 298 at29-31. In doing soLaykin stateghat Plaintiff “carjnot]
demonstrate that Defendants’ actions with respect to printed folios werdfwd, Wihowing,
reckless or intentional @fation of FACTA.” SeeECF No. 29& at 29 The reportrepeatedly
references the lack of “willful” conduct and the lack of “recklessnessirhately opining that
“[tihese actions taken by Jupiter Beach Resort over a period of gearsnstratea lack of
willfulness and recklessness in this matter despiteethiity that there was a failure to catch this
computer glitch earlier.ld. at 2931.

For a plaintiff to recover damages in a FACTA lawsuit that does not aleggal harm,
as is the case here, the plaintiff must demonstrate the defendant “willfully t@it@mply” with
FACTA's requirements.See28 U.S.C. § 1681n(a). The term “willfully” in § 1681n(a) has been
construed as requiring evidence of a knowing or reckless disregard for theHawis v.
Mexican Specialty Foods, InG64 F.3d 1301, 1310 (11th Cir. 2009)o prove recklessness, a
plaintiff must establistthat the Defendants&attior{s] arenot only a violation under a reasonable
reading of the statute's term$ut also ‘that the company ran a risk of violating the law

substantially geater than the risk associated with a reading [of the law] that was merely
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careless.’Safeco Ins. Co. of Am. v. BuB51 U.S. 47, 557 (2007)). At trial, the jury will be
asked to determine whether Defendants’ alleged violation of FACTA walsufv{i .e. knowing
or reckless). By opining that Defendants did not act willfully or recklessly, Laykin would be
telling the jurythe specific result it shouleskach, which is impermissibleMlontgomery v. Aetna
Cas. & Sur. Cq.898 F.2d 1537, 1541 (11th Cir. 1990) (“An expert may not, however, merely
tell the jury what result to reach.”). Expert withess testimony that suggesihkithate result to
the jury is not helpful.ld. Further, “[a] witness also may not testify to the legal implications of
conduct; the court must be the jury's only source of lédv.(citing United States v. Poschwatta,
829 F.2d 1477, 1483 (9th Cir. 198United States v. Baske&}9 F.2d 471, 479 (7th Cir. 1980)).

In their Responséefendand donot dispute that Laykin’s opinionggarding willfulness
and recklessness are legal conclusfdndnstead, Defendants refoctise Daubert issue by
arguingthat Laykin's opinion that “Jupiter Beach Resort respondedmediately, regonsibly,
and effectivey to rectify the software glitch esed by Oracle software upgrades not a legal
conclusion. ECF No. [309] at 17 While the latter may be tey that is not the opinioRlaintiff
seeks to strike. Rather, Plaintiff is clearly seeking to sttikgkin's “unabashed legal
conclusions on whether Defendants were willful or reckless in unmasking expidaties on
thousands of receipts over a 3 ¥2 month period.” ECF No. [298] at 9. The Court agrees with
Plaintiff that Laykin may not testifgboutthe legal implications of Defendants’ conduct as such
testimony invades the province of the Court and is not helpful to the jlihys exclusion
includes anyopinion that Defendantslid not act in a willful or reckéss mannerand to this

extent, Plaintiffs DaubertMotion is granted.

2 Defendats do not dispute that legal conclusions are inadmissible. In fact, Defenslant®aubert
Motion contains a section entitled “LEGAL CONCLUSIONS INVADE THE PRQZE OF THE
JURY” in which Defendants argue that “Mr. Coker cannot opine that DefendanétedidFACTA
because such an opinion would be a conclusion of law.” ECF No. [300] at 18.
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B. Defendants’Daubert Motion

Defendants’Daubert Motion challenges the opinions of Plaintiff's expddpn Coker,
and seek#o preclude him from testifying on three specific subjects: (1) whether expo$iotg!
customes credit card expiration date on a folio subjects the customer to a risk of harm under
FACTA, (2) whether the proposed class is ascertainable, and (3) whether thekingnat
expiration dates at the Jupiter Beach Resort occurred recklessly and aldgréss deviation
from industry standard practicesSeeECF No. [300] at 2.

1. Risk of Harm

Much like Defendant, Plaintiff disclosean expert whadiscusseghe risk of harm of
exposing a credit card expiration date on a printed receiptpbedjctably Coker’'s analysis
reachegshe opposite conclusionAs the parties concede in their memoranties apinion is
relevant to the issue of Plaintiff's Article Il standingn their Motion, Defendang seeks to
excludethe ginion under all three prongs of@aubertinquiry —qualifications, reliability, and
helpfulness. However, the Court need not decide these matters. The Court’s findindaatsthe ¢
certification stage that Plaintiff suffered a concrete harm rendaeedssue of standinghoot
The Courtarrived atthis conclusionas a matter of law withoutliance upon thexpert winess
reports®?

NonethelessPlaintiffs Responsargues that Coker’s opinion will be helptol thejury.
SeeECF No. [307] at 13. In support of this argument, Plaistdtes that exclusion &oker’s
opinion would prejudice Plaintiff and unfairly benefit Defendants because Lay&indps a
contrary opinion. Id. This argument fails to recognize that standing is a question of subject

matter jurisdiction not a questio for the trier of fact The jury will not be asked tdecide the

%2 The Court recognizes the parties did not have the benefit of this ruling tinththey briefed thBaubertissues.
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issueof Plaintiff's standing, thereby eliminatinipe need for Laykin or Coker to testify about
this subject At trial, the jury will be asked to determine whetherféelants violated FATA,
specificallywhether theyaccepted credit cards or debit cards for the transaction of business and
printed more thn the last fivaligits of the card number or the expiration date ughenreceipt
provided to Plaintiff at the point of sale wansaction Seel5 U.S.C. §1681(c)(g). If the jury
answes this question in the affirmativat will then be asked to dale whether Defendants
willfully failed to comply with this requirement and if so, to assess dama8eel5 U.S.C. §
1681n. However, the jury will not be asked whether Plaintiff suffered any harm or risk of ;harm
therefore, such an opinion would not help the jury decide the issues .atSe@McDowell v.
Brown 392 F.3d 1283, 1299 (11th Cir. 2004) (citibgubert 509 U.S. at 59) (stating that for
an opinion to be helpful, a “fit” must exist between the offered opinion and the fabts cdse
Much like the Court foundhat Laykin’s opinionon this pointis moot the Court likewise finds
that Coker’'s competing opinion on tisamesubject is moot. As such, this opinion is excluded.
2. Ascertainability

Defendants nexseek to exclude Coker’'s opinion onagherclasscertification subject
that ismoot in light of the Court’'s Order. Specifically, Defendants seek to preclakier @om
opining that the class is ascertainabfeeECF No. [300] at 8. Once again, the Court need not
decide whether Coker is qualified to render this opinion, whether his methodologylialle re
or whether this opinion is helpful. The Court already determihatl the members of the
proposed class arglibclassare not ascertainable thatcertification of the class wad require
individualized inquires to determine whthereach individual‘received any receipts or folios
during their stay at the Jupiter Beach Resort, and if so, whether the cklid was obtained

from the front desk.” ECF No. [330] at 19The Court reached this conclusion based on the
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factual eidence in thaecordwithout any reliance upon expert witness repoits.at 20 n. 8.
Thus, any expert opinions on the subject of ascertainability of the class are mgbt of the
Court’s prior order denying class certification. As such, this opinion is excluded.

3. Hotel Industry Practices

The third opinionDefendants seek to excludeCoker’s conclusiorthat unmaskingof
expiration datesccurred recklesslglue to a “gross deviation from industry standard practices
Defendantschalleng Coker's qualifications, the reliability of his methodology, and the
helpfulness of the opinionFor the reasons explained below, the Court finds that Coker is not
gualified to provide opinions on hotel industry practices tnad the methodology he usedd
reach those opinions lacks a factual foundation, rendering the opinion unreliable.

Starting with the qualificationprong Defendants argue that Coker cannot comment
upon the industry practices at the Jupiter Beach Resort and Defendants’ commlikoéeof
compliancewith such practices when he has no hotel employment experience, no hospitality
education, no knowledge of the hotel industry, no understanding of the hotelothqmiocess,
no understanding of the Opera software used at the hotel, no knowledge about Oracle’s
relationship to the hotel, and no historypaiblicationson the subject.SeeECF No. [300] at 16.
Rather than addreg3oker’s qualifications to provide thigpecific opinion Plaintiff argues that
(1) Coker need not have expearee in cybersecurity or the prevaldarms of identity theft, (2)
Cokerhas years of professional experience as alewgdl banker, mortgage banker, lender, and
independent consultar(§) Cokerhas been published in these fields, éhdCokerhas tesfied
extensively as an expert witness, including serving as an expert in more than 58 EA<aT

SeeECF No. [307] at 2-6.
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While the Court agrees that Coker has significant experience, training, aradi@uduic
areas offinance lending, and banking, Coker's opinion extendfar beyond thescopeof his
expertise. By testifying about Jupiter Beach Resort’'s gross deviation“iindustry practices,”
he necessarily implicates tkeandardoractices of the hospitality industry. In order to opine on
Deferdants’ hotel practices, it is necessary that Coker have at least some minimag,train
education, experienc&nowledye, or skill in thigparticularindustry. Seel.G, 2013 WL 752697
at *3 (citingFurmanite 506 F. Supp. 2dt1129; Fed. R. Evid. 702. Althoudfa]n expert is not
necessarily unqualified simply because [his] experience does not preceely tme matter at
hand; Coker’s background has no relationship or connection to the very industry about which he
seeks to opineld. (citing Maiz v. Virani, 253 F.3d 641, 665 (11th Cir. 2001)). Not ordyt
undisputed that he has no such background, but Coker adenitsis not previously been an
expert ina case involving a hotelSeeECF No. [30082] at 9 (“[A]lthough this case may be the
first involving a hotel company, the FACTA violation is substantially the same as thade tha
have previously been involved in.”).While Coker’s report is arguablyunclear on which
“industry practices’he is opining on, Plaintiffs Responsdoes not dispute &t this opinion
pertains to the hotel industry. Instead, the focus of Plaintiff's Response is orisCumeking
credentials and his extensive experience as an expert in other FACTA $asE€F No. [307]
at 2-8. Coker’s r@ort, rebuttal report, and giculum vitae reflects theomplete absence ahy
background that would qualify him as an expert on hotel industry practices.

Even if the Court interpreted Coker’s report to opine upondustry practicéswithin the
credit card industry, Coker’s opinion #ill subject to exclusion givethe unreliability of
Coker’'s methodology When determining whether an expert’'s testimony is reliable, “the trial

judge must assess whether the reasoning or methodology underlying the testsmony i
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scientifically valid and whether that reasoning or methodology properly capgdiiecato the
facts in issue.” Frazier, 387 F.3d at 12662 (internal formatting, quotation, and citation
omitted). The Court’s review of Coker’'s report reveals that he pexpa 25page report
outlining his opinions having reviewed only three documents specific to this casiee (@)ass
Action Complaint, (2) Defendant’s Responses to First Set of Discoveqyelts, and3) a
receipt dated June 3, 2016eeECF No. [3001] at 6, 25 (stating that he reviewed “the subject
receipt’” and “the case materials listed in the ‘Materials Reviewed’ section ejf Riejport.”)
Based on the descriptiasf materials it appears that Coker did not even review the operative
complaint in tls case or the subject receipt. The original complaint filed against OPlprn A
1, 2016 was entitledClass Action Complaintor Violations of the Fair and Accurate Credit
Transactions Act (FACTA)” while the current complaint against all Defesdantentitled
“Plaintiff's Second Amendeddlass Action Complaint for Violations of the Fair Accurate Credit
Transactions Act (FACTA).” CompareECF No. [1] (emphasis addedyith [47] (emphasis
added) As to thefolio or receipt,the subjecfolio wasdated Marb 9, 2016 but Coker states
that the receipt he reviewed was dated June 3, 2CGbépareECF No. [4729] with [300-1] at

25. Id. Thereforeit is doubtfulthat Cokerreviewed Plaintiff's receipt from the Jupiter Beach
Resortand even more doubtful thiaé reviewed a receipt that unmasked the expirationasdtte

is undisputedhat the Oracle software issuas corrected by April 6, 20E6two montls before

the date orhe folio Coker reviewed®

3 Coker also states he reviewed “Defendant’s Responses to First Set of BisRegeests.” SeeECF
No. [3001] at 25. Although it is unclear which Defendant’s discovery responses tesveevand
whether those responses pertained to a refprgstoduction, request for admissions, or interrogatotties,
is clear that he only reviewed discovery responses pertaining to one ofitiBefendants in this case.
Despite thishe provided opinions pertaining to all four Defendants.
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Moreover, even if Coker had the operative pleading and the subject receipt, Coker
reaches conclusionegardingDefendantsallegedfailure to adhere to industry practices without
reviewing ay testimony or otherwise conducting any investigation tinéopractices or software
usedat the Jupiter Beach Reso$pecifically, Coker’s report concludes as follows:

The Defendants clearly were at fault for not obtaining and maintainingsy/ste

that would comply with FACTA'’s requirements that were passed into law b

Congess in 2003 and went into effect in 2006. The Defendants could have

adjusted its [sic] IT systems to comply with FACTA, hired an outside firm to do

the task or purchase a module or new system that would achieve compliance with

FACTA, butthey did not
SeeECF No. [3001] at 2324 (emphasis added).

Rather than address how Coker arrived at his opinmhss original report, Plaintiff's
Response focuses almostckisively on the evidence he considered in support of his rebuttal
report issued six months later in direct response to Laykin’s répofet, DefendantsDaubert
Motion seeks to strike only those opinions within Coker’s original repeetECF No. [300] at
16-18 and Coker cannot rely upon evidence he reviewed six months after he issuegirag ori
report to supporthose earlieropinions Focusing the Court’s analysis on Coker’s original
report, Plaintiff's stateshe based his opinion that Defendants failed to adhere to industry
standards on(1l) Defendants’ receipt of notices discussing tieguirements of FACTA sent by
Visa and Mastercard to all merchants, (2) OPL’s status as a defendant in a Z0(8dHh&ging

a FACTA violation,and (3)Coker's“experience and observations [that] ‘a business in the same

position as Defendants would chea® take the legally required actions to bring its IT system

% For example, Plaintiff argues that “Coker read several transcriplisding Defendants’ corporate
representative Richard Ade, and Mr. Lazenby’s, as his reports indic&eeECF No. [307] at 19.
However, Coker’s original report does not cite to a single depositmsdript among the materials
reviewed. SeeECF No. [3001] at 25. It was not until the rebuttal report issued six months later that
Coker listed any deposition transcriptSeeECF No. 3062 at 9. It would have beeémpossiblefor
Coker to rely upon either deposition transcript when he issued his January 30, 201 asepde’s
deposition was takeon February 22, 2017 anidazenby’'s deposition was taken on May 11, 2017.
CompareECF No. [300-1] at With [300-2] at 9.
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into compliance with FACTA.”SeeECF No. [3001] at 16; ECF M. [307] at 1516. Plaintiff's
Response does not direct the Court to any other basis for the opinions in Gdlgera report.
Significantly, Coker’s report does not cite to any documents, testimony or other evidence he
relied upon when determining that all four Defendants failed to adjust theirtBns/so comply

with FACTA, that all four Defendants failed to hire an outsidengany to assist them with
FACTA compliance,or that none of the Defendants purchased a module or new system to
achieve such compliancéd.

Thus, theCourt finds that Coker’s conclusions are unreliable in that they are not logically
supported H anyfacts SeeGuinn 602 F.3dat 1255-56(affirming district court’s decision to
exclude testimony as unreliable when tkericlusions were not logically supported by the facts
of thje] cas@. NeitherDaubertnor the Federal Rules of Evidenmuire this Court toddmit
opinion evidence which is connected to existing data onlyClker’s] ipse dixit” Id. (quoting
Gen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997)). This Court finds that “there is simply too
great an analytical gap between the d&wke relied uponjand the opinion profferedid.; see
also McDowell,392 F.3dat 130102 (“[A]n expert opinion is inadmissible when the only
connection between the conclusion and the existing data is the expert's own assertions....”)
Coker'smethodology is simply unreliabl&s such, his opinions in this area aradmissible.

4. Legal Conclusions

Finally, Defendants seek to preclude Coker from opining that they violated FACTA,
arguing this is an impermissible legal conclusiddeeECF No. [300] at 18. Coker’s report
states that Defendants’ “widespread violation of FACTA was not an accidematbet was
simply a failure or refusal to act when it should have.” ECF No.-[3QQ 16. It also references

instances of Defendants’ “reckless” dmet. Id. Consstent with this Court’s rulinghat Laykin

36



Case No. 1@&v-80502-BLOOM/Valle

may not opine in the form dégal conclusions at triaseeSection I11(A)(3), Cokerlikewise may
not testify that Defendants violated FACTA or that they acted willfully or reskjeas those
legal conclusions invade the province of the Court and are not helpful to the jury.
5. Coker’s Testimonial List

Lastly, Defendants seek to strike Coker as an expert because the tedtiistsrattached
to his original report and rebuttal report do not provide any case numbers, jurisdictaiims)
or otherwise specify whether the testimony was at trial or in the form of depdsition
Defendants argue that the failure to provide such informationp& %e ‘prejudicial to
Defendants.” ECF No. [300t 4 (citingMedina v. United Christian Evangelistic Ass2009
WL 4030454 (S.D. Fla. Nov. 20, 2009)\Vhile it is true that Coker’s testimonial lists are devoid
of this information, the Court notes that Coker’s original report was dated JB0&#9T and,
according to Plaintiff, it was delivered to Defendants on February 1, 2Bd6ECF No. [307] at
19. Yet, Defendants did not raise this issue until tizubert Motion was filed on July 31,
2017 —six months later. At no point in time did Defendants move to compel the information in
an effort to cure any prejudice. Similarly, Defendants received Coker'sakbrpbrt on June
12, 2017 and then waited six weeks to raige igsue. Defendants cannot claim that this
omission has unfairly prejudiced them and seek to strike Coker wheffailesl/to apprise th
Court of the omission or to otherwise cure the potential preju@eelones v. Royal Caribbean
Cruises, Ltd. No. 1220322CIV, 2013 WL 8695361, at *4 (S.D. Fla. Apr. 4, 2013Yhe

problem for Defendant, though, is that it had the ability to compel, and therebgngupetential

% Defendants also seek to strike Coker as an expert because other courts inretagrducases have
stricken his opinionsaffidavit, or report. SeeECF No. [300] at % (“Cases Available to Defendants on
Westlaw Demonstrate Generally Mr. Coker is not Qualified”). In suppohisfargument, Defendants
direct the Court to a handful of caselsere Coker’s report or affidawiterestricken as untimely or cases
where his opinion was deemed unpersuaslde. The Court will not judge Coker’s qualifications or the
reliability or helpfulness of his opinions in this case based on thieyarities of other unrelated cases
involving unrelated issues.
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surprise, prior to the discovery cutoff, by advising Plaintiff that his disagsdid not comply
with the rules and by requesting more specific dmales.. . . Defendant could have sought
intervention of the Court. Defendant did not do so, possibly believing that Plaintiffs non
compliance would doom his ability to offer any expert testimony. That is in ancelffatssky
strategy.”).The Motion b strike on this basis is rejected.

C. GHM’s Motion for Summary Judgment

1. Defendants’ Objection to Coker’s Report on Summary Judgment

Before reaching the merits of GHM’s Motion, the Court must addeé$lel’s objecton
to Plaintiff's use of Coker’'s expert tmiess reporand rebuttal report on summary judgment
GHM argues thaPlaintiff did not submit a declaration from Coker stating the reports made
under penalty of perjury pursuant to 28 U.S.C. 8§ 1746 and neither report contains such a
declaration. SeeECF No. [348] at 3.“Only ‘pleadings, depositions, answers to interrogatories,
and admission®n file, together withaffidavits’ can be considered by the district court in
reviewing a summary judgment motionCarr v. Tatangelp 338 F.3d 1259, 1273 (11th Cir.
2003),as amende@Sept. 29, 2003)quotingformer Fed. R. Civ. P. 56(e))Jnsworn statements
‘do[ ] not meet the requirements of Fed. Rule Civ. Proc. 56(e)’ and cannot be considered by
district court in ruling on a summary judgment motiold.” (quoting Adickes v. S.H. Kress &
Co0.,398 U.S. 144, 158 n. 17 (1970J)f.an expert’s report is submitted without attestation, it has
no probative value and cannot be considesedsummary judgment.ld.; see also Beard v.
Green,No. 0822284CIV-SEITZ, 2010 WL 411084, at *10 (S.D. Fla. Jan. 29, 2010) (citing
Nisshoelwai American Corp. v. Klineg45 F.2d 1300, 13067 (5th Cir.1988)) (“Just as is true
for an unsworn affidavit, a document which does not meet the requiremehRelB.Civ.P.

56(e) or 28 U.S.C. § 1746, is to be disregarded by a court in conjunction with its review of the
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record in consideration of a defendant's motion for summary judgmentfjs Court has
already stricken some of Coker’s opinipas explained abay or has otherwise deemed the
opinions moot in light of the Court’s rulings oscartainability and standing. Even if Coker’s
opinions were intact, this Coudannotconsider his report or rebuttal repottthe summary
judgment stage as neither of thame in the form of an affidavit or attested to under penalty of
perjury®
2. Willfulness

FACTA provides that “no person that accepts credit cards or debit cards for the
transaction of business shall print more than the last 5 digits of the card numberxmirtiteoa
date upon any receipt provided to the cardholder at the point of thers@émsaction.” 15
U.S.C. 8§ 1681c(g)(1). Thus, to prove direct liability, Plaintiff must demonstrat®#iahdants
are (1) a “person” that (2) accepts credit or debit cards for the transattmsioess and (3)
prints and provides the receipt, in this case a folio, to the cardholder at the point ¢d.sdlke
word “person” is defined as “any individual, partnership, corporation, trust, estate, ¢vepera
association, government or governmental subdivision or agency, or other entity.” 158J.S.C.
168l1a(b). In order to be entitled to damages, consisting of statutory damages, punityesdama
and attorneys’ fees, Plaintiff must also prove that Defendants’ violation off BAGZas done
“willfully.”  See28 U.S.C. § 1681n(a). The term “willfully” in § 1681n(a) has been construed as
requiring evidence of a knowing or reckless disregard for the I@wllins v. Experian Info.

Sols., Inc. 775 F.3d 1330, 1336 (11th Cirgn reh'g sub nom. Collins v. Equable Ascent Fin.,

26 Similarly, GHM objects to Plaintiff's use of a document that purpmrtbe from the Federal Trade
Commission’s 2012 Consumer Sentinel NetwoiZeeECF No. 33&. Plaintiff does not proffeor
otherwise explain how this documenty be consideredn summary judgment. In any event, Plaintiff
proffers facts from this report to support his position that identitff thd-lorida is prevalent. Because
these facts are only probative in decidimgether Plaintiff sustained any concrete harm and the Court has
already answered that question in the affirmative, these facts are not matér@idsues remaining on
summary judgment.
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LLC, 781 F.3d 1270 (11th Cir025) Harris v. Mexican Specialty Foods, In&64 F.3d 1301,
1310 (11th Cir. 2009)Carlisle v. Nat'l Commercial Servs., In&No. 1:14CV-515-TWT-LTW,
2017 WL 1075088, at *14 (N.D. Ga. Feb. 22, 201&port and recommendation adopiedb.
1:14-CV-515-TWT, 2017 WL 1049454 (N.D. Ga. Mar. 20, 2017)hus,at trial, Plaintiff must
prove that Defendantshowingly violated FACTA omvere reckless in theuiolation. Plaintiff's
Response argues that an issue of fact exists agh#vher Defendants’ violation was both
knowing and reckless.
a. Knowing Violation

In its Motion, GHM originally assumed that Plaintiff was not pursuing a willfulness
theory of liability based on a knowing violation of FACTSeeECF No. [325] at 13. Plaifi’s
Response, however, argues otherwise. More specifically, Plaintiff skatean issue of fact
exists because GHM was expressly aware of FACTA'’s requirements as evidenceayiriig
of its hotel general managers and front desk staff on FAQMptiance and its shared officers
and offices with OPL, which was previously sued for a FACTA violatieeECF No. [336] at
6. Adding to this argument, Plaintiff states that “GHM knew the PM system wgsaprmed to
print credit and debit card transaction receipts that disclosed card expidates becausbe
very same dayhe PM system upgrade occurred in December 2015 GHM'’s staff circulated an
email about receipt printing problems that listed the receipt contents, which oh¢heleard
expirationdate.” Id. (emphasis in original).

In this case, GHM does not dispute that it knew about FACTA'’s requirements during the

relevant timeframé’ SeeECF No. [348] at 7 (stating it “does not dispute that it had knowledge

%" Given GHM’s admission that it knew about FACTA’s requiremerttg, €ourt need at address
Plaintiff's argument thatOPLs involvement in another FACTA lawsuit is evidence of GHM's
knowledge. SeeECF No. [336] at 6.
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of FACTA.”). However, knowledge of FACTA’s requirements, standing alone, isnoaigh to
prove willfulness. Plaintiff must demonstratekmowing disregard for the law Collins, 775
F.3dat 1336 Carlisle, 2017 WL 1075088 at *14d(smissing amended cotant because there
were no facts tsupport the notion that the defendant knew its actions violated the FORAS).
requires that GHM have actual knowledge that it was violating FACTét mere knowledge of
FACTA. The record is devoid of any evidence demonstrating that GHM knew about the
unmasking of expiration dates during the relevant timeframe. Instead,ifPdaargument is
that GHM had countless opportunities to discover the FACTA violation but failed 3t tewer
While such evidence is probative on the issue of recklessness, it is not evidence of &&kid!
knowledge. Plaintiff does not direct the Court to a single FACTA decision irhvehicmowing
violation was proven with anything less than actual knowledge. In fact, thé<Qewrew of the
law discussing knowing violations leads it to conclude otherwiSeeKeller v. Macon Cty.
Greyhound Park, IngNo. 3:02CV-1098WKW, 2011 WL 1559555, at *4 (M.D. Ala. Apr. 25,
2011), aff'd, 464 F. App'x 824 (11lth Cir. 201@ranting summary judgment becaulbere
[wa]s no argument or any supporting facts that MCGP acquired knowledge that itineg) pr
FACTA violative receipts prior to December 5, 2007Cpwley v. Burger King CorpNo. 0%
21772CIV, 2008 WL 8910653, at *5 (S.D. Fla. May 23, 20@®)laintiff does ot conclusively
establish that Defendant knowingly issued receipts that contained cnellg empiration date.
And because Plaintiff does not do so, summary judgment [in his favor] is inappropriate.”)
Because the record contains no evidence of GHMisaa&nowledge of the FACTA violation,
Plaintiff cannot prove this theory of liability as a matter of law. ThereforayiGH/otion for

Summary Judgment is granted on this specific theory.
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b. Reckless Violation

The Court must next determinvehether an issue of fact exists as to GHM's alleged
reckless violation of FACTA. “[A]Jcompany subject tfthe] FCRA does not act in reckless
disregard of it unless the action is not only a violation under a reasonable reatiegtatte's
terms, but Bows that the company ran a risk of violating the law substantially gitbaierthe
risk associated with a reading that was merely careleSafeco 551 U.S.at 69. In order to
determire if an interpretation is a reasonable reading of the statute's &eiiistrict court must
determine whether such an interpretatibas a foundation in the statutory text” or whether the
interpretingparty “had the benefit of guidance from the courts ofeapg” or federal regulatory
agencies “that might have warned it away from the view it todkarlisle, 2017 WL 1075088,
at *14 (quotingSafeco 551 U.S. at 690; Seamans v. Temple Univ44 F.3d 853, 8688 (3d
Cir. 2014). Here, none of the Defendants have taken the position that the prinfoigpsfwith
unmasked expiration dates was permitted utleCTA, making it unnecessary to determine
whether their interpretation of the statutas objectively reasonabldnstead the Court must
focus itsaralysis on whether there is evidence that Defendamgaged in any form of reckless
disregard of FACTA during this peridd.Keller, 2011 WL 155955%t *4. Recklessness under
FACTA is something more than negligence but less than a knowing violationeolattis
requirements. SeeRosenthal v. Longchamp Coral Gables L. 0821757CIV, 2009 WL
1854846, at *2 (S.D. Fla. June 29, 2008)ing Murray v. New Cingular Wireless Servs., Inc.,
523 F.3d 719, 726 (7th Cir.200&ubas v. Standard Parking Cor2009 WL 211967, *2 (N.D.
lll. Jan.29, 2009) Bouton v. Ocean Properties, Lt®201 F. Supp. 3d 1341, 1350 (S.D. Fla.
2016)(“Courts applyingsafecchave made clear that under FACTA, a plaintiff must allege more

than mere negligence.”).

42



Case No. 1@&v-80502-BLOOM/Valle

GHM asks the Court to apply a standard of recklessness that would also reopiiref pr
“an unjustifiably high risk of harm that is either known or so obvious that it should be known.”
SeeECF No. [325] at 19. In support of this argument, Plaintiff cites to gpage mpublished
Eleventh Circuit decision affirming the entry of summary judgment in favor ofi¢fendant in
which the appellate court quoted from dictaSafeco. See Keller 464 F. App’'x at 824. The
opinion inKeller, however, affirmed the trial court’s order without any analysis or discussion of
the Supreme Court’'s definition of recklessnesd. Much like GHM here, other defendants
within have relied upon this same dicta to argue that recklessness under FACTAsrequof
of “risk of harm” to later éarn that such a characterizationSaffec¢s definition is “incorrect.”
Cowley v. Burger King CorpNo. 0721772CIV, 2008 WL 8910653, at *6 (S.D. Fla. May 23,
2008) This is because “Me Safecocourt used the term ‘risk of harm’ only in the context of
explaining why ‘recklessness' under FACTA refers to whether there tvexkbess disregard of
statutory duty. Id. (emphasis in original).See also Ramirez v. Midwest Airlines, 137 F.
Supp 2d 1161, 1169 (D. Kan. 2008) (“Thus, it is the reckless disregard of statutory duties (not
harm) that makes a violation willful. . . . Nowhere did the CouB8afecosuggest that the ‘risk
of harm’ standard from tort law is incorporated into the FCRAYualian v. Int'| Coffee & Tea,
LLC, No. CV 07#0502RGKJCX, 2008 WL 410618, at *3 (C.D. Cal. Feb. 9, 2008) (“The Court
also disagrees with Defendant's characterization of the reckless standeaqiiieiag a risk of
harm. . . . the correct inquiry herewetherCoffeeBean's actions were in reckless disregard of
the FCRA.”). Thus, this Court will limit its inquiry on summary judgment to whether GHM’s
actions constitute a reckless disregard of FACTA’s requirements.

In support of summary judgment, GHM relies upon the district court’'s opini&elier,

which was later affirmed by the Eleventh Circuit. The theory of recklessndssller was
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materially different than the theory Plaintiff advances here, making thgsenah thiscase
distinguishablefrom Keller. 2011 WL 1559555 at *3Much like in this caseKeller involved a
defendanthatpurchased a credit and debit card point of sale system from a specific vendor that
alsoinstalled the softwareld. at *2. At some point later in time, thefsware crashedld. On

the following day, the vendor restored the system, which, unbeknownst to the defendaxl, caus
the system to print all sixteen credit card numbers on recelgts.The office manager of the
food and beverage department would exillthe merchant copies of credit card receipts on a
daily basis, sort them, add the tetand place taparound the stacKd. at *3. Unlike this case,
however, the office manager was never trained to look for FACTA violations when ireyiew
receipts. Id. Approximately six weeks later, tHeACTA issuewas discovered and corrected on
the same dateld.

The plaintiffin Keller argued in a conclusory fashion that the defendant “just chose to
recklessly disregard the FACTA violationsld. at *5. Although this argument was “unstated,”
the district court bridged the gap between the manager’s review of the receifts plathtiff's
conclusoryargument byquestioningwhether the defenddstfailure to train the manager in
FACTA compliance was recklessd. Ultimately, the district codrconcluded that these failures
may amount to carelessness, therecord was“wholly devoid of any coherent argument that it
amounts to reckless disregardd. In this casePlaintiff's theory is materially differdrthan the
one advanced iKeller. There is no dispute that both front desk staff and managers were trained
to ensure there was FACTA compliance at the Jupiter Beach Rddolike Keller, Plaintiff
does not argue that GHM should have implemented measudegect the violation. Plaintiff's
theory is thaGHM knew about FACTA, had repeated opportuniteesletect the violations, and

yet no me noticed the issue until months later when this lawsuit was filed.
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In support of this theory, Plaintiff directs the Court to the 200 folios with unmasked
expiration dates within the nightly audit packs. GHM dismisses this evidenhceemingly
irrelevant because these folios were not handed to the customer at the point ofl silenat,
therefore, represent F2V A violations. SeeECF No. [348] at 9. GHM'’s argument misses the
point. Plaintiff is not citing to these folios as evidence of other receipts provided toreenssat
the point of sale. Plaintiff is citing to them as evidence of recklessregdence that in a three
andonehalf month time span front desk employees printed out folios containing unmasked
credit card expiration dates on more than 200 occasions and then proceeded to place those folios
into the nightly audit pack. These front desk empés were trained on matters of FACTA
compliance. Therefore, they knew what they were looking for and yet they faikgabt the
unmasking of expiration dates on 200 separate occaSiofifien, the manager on duty, also
trained on FACTA compliance, waasked with reviewing those folios within the audit pack, but
did not notice the unmasked expiration dates either. Thus, arguably two $etmed eyes
looked at those 200 folios showing unmasked expirations dates during the relevantiténefra
and never noticed a problem.

For summary judgment purposes, the Court must draw every inference in the nog-movin
party’s favor. Plaintiff has presented sufficient evidence to create an istagt as to whether
GHM was reckless in its failure to notice the FACTA violation and rectify it gadelaintiff's

stay. Arguably, GHM, whose employees knew what to look for, had at least 400 oppestianiti

% GHM also argues that there is no evidetivese audit pack folios printed in the same format as
customeifacing folios. SeeECF No. [348] at 13. On summary judgment, however, the moving party
GHM - shoulders the initial burden to demonstrate the absence of a genuine issue of facteisae
Shiver v. Chertoff549 F.3d 1342, 1343 (11th Cir. 2008). GHM did not presamnt evidence to
demonstrate that the audit pack folios indeed gt a different format than the custorrfacing folios

or that the audit pack folios unmasked the exipnatiates before and after the Oracle software upgrade,
which would eliminate any argument that the front desk staff and genarelgers failed to detect a
FACTA violation. On summary judgment, the Coigrtmindful that itmust view all of the facts irhe

light most favorable to Plaintiff and draw all reasonable inferenceg irettord in Plaintiff's favor.
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discover that the folios printed at the front desk and placed into the audit packs were umpmaskin
credit card gpiration dates. Based on this alone, the Court cannot conclude that no reasonable
jury could find that GHM’s actionw/ere reckless.

The existence of an issue of fact becomes even more apparent when the Court considers
Laykin’s estimate that, durindpé threeanda-half month timeframe, approximately 1,083 folios
could have been printed at the front desk with unmasked expiration dates. Thus, in amdition t
the 400 missed opportunities to detect the FACTA violation in the audit packs, GHM possibly
hadanother 1,083 opportunities to detect the issue as its front desk staff handed the folios to the
customers. r addition, Plaintiff presented evidence of an email chain dated December 22, 2015
in which Oracle was informed that “the [flront [d]esk users naw access the guest folios
within Billing, however, apparently they are now receiving the following agEsswhen
attempting to perform an express checkout/post charges.” ECF Nal$29Dke error message,
which did not pop up prior to the upgrade, references the need to set up a “GST FOLIO printer
task.” Id. Beneath that pepp window, the screen reveals an unmasked credit card expiration
date. Id. Taking all inferences in Plaintiff's favor, this creates an issue of fact @hether the
front desk employees should have detected a problem with the unmasked expiration dates as
early as December 22, 2015. Ultimatehg jury will be tasked talecide whether this evidence
rises only to the level of “mere human mistake” or to the level of a systefadire amounting
to recklessness. For these reasons, GHM’s Motion is denied as to recklessness.

3. Standing

In its Motion for Summary Judgment, GHM once again raises the issue of Pintiff

standing, arguing that Plaintiff has not demonstrated eretmharm. All Defendants join in this

argument and incorporate it by reference into their respective Motionsts Reply, GHM
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acknowledges this Court’s recent ruling on standing and requests reconsidgrBfirencourts
have delineated three majgrounds justifying reconsideration: (1) an intervening change in
controlling law; (2) the availability of new evidence; and (3) the need to coresut etror or
prevent manifest injustice.Williams v. Cruise Ships Catering & Serv. Int'l, N.820 F. Sipp.

2d 1347, 135568 (S.D. Fla. 2004{citing Sussman v. Salem, Saxon & Nielsen,,A.33 F.R.D.
689, 694 (M.D. Fla. 1994)kee Burger King Corp. v. Ashland Equities, Jri81 F. Supp. 2d
1366, 1369 (S.D. Fla. 2002). GHM does not specify the grounds upon which it seeks
reconsideration. Despite this, the Court has independently reviewed all three grodmise
warrant the relief requested. First, GHM does not cite to any recent precedettidrBiaventh
Circuit or the Supreme Court that would constitute an intervening changeninolling law.
Likewise, it does not argue that new evidence relevant to standing has become avadabke
contrary, GHM relies upon the same arguments and evidence involvingfPasatfeguarding

of the folio previously presented at the class certification stage. As to théalsis for
reconsideration, GHM does not raise a need to correct clear error or prem@fgst injustice
and the Court concludes that no such need exists.

“[R]econsideration of a previous order is an extraordinary remedy to be employed
sparingly in the interests of finality and conservation of scarce judicialmess.” Wendy’s
Int’l, Inc. v. Nu-Cape Const., Incl69 F.R.D. 680, 685 (M.D. Fla. 1996ge also Campero USA
Corp. v. ADS Foodservice, LL.®16 F. Supp. 2d 1284, 1290 (S.D. Fla. 201A.motion for
reconsideration should not be used as a vehicle to present authorities avatlablénag of the
first decision or to reiterate argumentgyously made.” Z.K. Marine Inc. v. M/V Archigetjs
808 F. Supp. 1561, 1563 (S.D. Fla. 199Zhe Court findghat GHMis simply reiterating old

argumentghat havealreadybeenconsidered and rejecteéror these reasons and those discussed
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in Section IlI(A)(1) above, the Court declin€&HM'’s invitation to reconsider its ruling on
Article 11l standing.

D. Oprock Defendants’ Motion for Summary Judgment

The Oprock Defendants seek summary judgment in their favor, arguing there is no
evidence of their directrovicarious liability for the actions of GHM or OPL. As to Plaintiff's
theory of direct liability, they argue that Plaintiff cannot prove they actreyglit or debit cards
for the transaction of business and print and provide the receipts to cardholders at the point of
sale. 15 U.S.C. § 1681c(g)(1). As to Plaintiff's theory of vicarious liability, thgyeathat
Plaintiff cannot satisfy any of the three theories available under the FER®Rlly, like GHM,
they argue there is no evidence of willfulness.

a. Direct Liability

In support of their Motion, the Oprock Defendants argue that they are merawiiee
and lessee of the Jupiter Beach Resort and, as such, they do not accept credicardsehitd
they do not print or provide receipts to cardholders. Responding to this argument, Plaintiff
argues in conclusory fashion that as the owner and lessee of the JupitelR@sad, they are
automatically liable and cannot delegate their responsibility under FAQIedther Plaintiff nor
the Oprock Defendantmke the time to differentiate between the potential liability of Oprock
Fee, as the property owner, and Oprock TRS, as the property lessee. The faadymadtry
from Oprock Fee to Oprock TRS, so the Court will consider each separately.

1. Oprock Fee

The Court agrees with Oprock Fee that there are no grounds to subject it toatrkigt li

under FACTA simply by virtue of its ownership of the Jupiter Beach Resort. Hlgio#$ not

direct the Court to a single decision interpreting FACTA that imposes liability tingopremises
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owner solely because it owns the property where the violation occurred. Insteatifff Ritgs

to one copyright infringement case discussing the imposition of joint andakéability on a
corporate officer for a corpdian’s infringement and another case discussing liability for
contributory copyright infringement on a premises own8ee Broad. Music, Inc. v.
Meadowlake, Ltd.No. 5:12CV1024, 2013 WL 3927793, at *3 (N.D. Ohio July 29, 204i8Y,

754 F.3d 353 (6th Cir. 2014) (emphasis addéd)though the Sixth Circuit has not addressed
the issue, almost every other circuit court in the country has adopted-pramg test to
determinewhether a corporate officer is jointly and severally liable with the corporation f
copyright infringement); UMG Recordings, Inc. v. Sinnp800 F. Supp. 2d 993, 1001 (E.D.
Cal. 2004) (“Sinnott had knowledge of the vendors' infringing activity, yet continued to provide
the site and facilities to allow the vendors to continue tocselhterfeit CDs and cassettes.”).
Neither of these caseés instructive on the interpretation of FACTAa statute that makes no
mention of imposing liability on the basis of property ownership. Plaintiff silpitaties on
other cases interpreting ethfederal statutes that are not remotely similar to FACT®ee
United States v. Bestfoqds24 U.S. 51, 55 (1998) (emphasis added) (interpreting 8 107 of the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, which

allowed lavsuits against “any person who at the time of disposal of any hazardous

substancewned or operated any facility; Scott v. Suncoast Beverage Sales,, 285 F.3d
1223, 1231 (11th Cir. 2002) (finding that an employer cannot satisfy its statutory olligati
send an employee a COBRA notice by hiring a third party to send that notigelke
CERCLA, FACTA does not create a cause of action against the ownpemtar of the facility,

and unlike COBRA, FACTA does not impose any affirmative requirements on the owner of a

property, much less requirements that cannot be delegated. The only FACTA decision upon
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which Plaintiff relies does not create liability for Oprock Fee either as titg smed therein was
the one that accepted credit and debit card payments and printed the violative.reSegts
Edwards v. Toys “R” Us527 F. Supp. 2d 1197, 1203-04 (C.D. Cal. 2007).

This Court, therefore, limits its inquiry to determine whether Oprock Fesptart credit
or debit cards for the transaction of business, printed the folios, and provided them to the
cardholders at the Jupiter Beach Resort. Based on the Court’s review of the tdicatsl there
is no evidence to demonstrate that Oprock Fee played such a role. Although Rlaitesffthat
Oprock Feeowned the fictitious namelupiter Beach Resort, the record evidence cited by
Plaintiff reveals that only Oprock TRS owned the fictitious name during tbeard timeframe.
SeeECF No. [3355]. Plaintiff also cites to the declaration of Ade to provat @prock Fee
owns the folios from the Jupiter Beach Resort, but it is unclear how Ade has persoriabigeow
of such information or how his declaration can otherwise bind Oprock°Fémlike Oprock
TRS, there is no evidence that Oprock Fee entered myocantracts with Oracle for the
software upgrade at issue. And although Plaintiff cites to Ade’s corporpteseatative
deposition for the proposition that the Oprock Defendants approved the upgrade prior to its
implementation,see ECF No. [335] at 6, the testimony of the OPL and GHM corporate
representative cannot be used as an admission against Oprock Fee. Even if ihedodyts
review of the cited testimony reveals that the “Rockwood asset manager” apfire\saftware

upgrade at the hotelSeeECF No. [29]4] at 24, 112. Plaintiff does not direct the Court to any

# Plaintiff cites to an August 3, 2017 fictitious name registration fosnpraof that Ade is currently
manager of Oprock Fee. Howevé&de's declaration pralates this document byjany months andhe
declarationdoes not identify Ade’s relationship to Oprock Fee, if a®eeECF No. [193].The Court,
therefore, cannot determine whether Ade was a manager of Oprock Fee when theateslasanade or
whether this is a new development.
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testimony that would define “Rockwood asset manager” and the Court will not scoughhhe
voluminous record to search for such a definition.

Based on the record, Oprock Feetsly relationship to this lawsuit is its status as the
premises owner of the Jupiter Beach Resort. Taking Plaintiff's liabilitynaegt to its natural
conclusion would mean that any individual or entity that owns a building where businesses
accept credior debit cards and print receipts would be liable for a FACTA violation simply due
to property ownership rights. This would mean that the owner of a shopping center leasing out
retail space to different tenants would be subject to direct liability fprF&CTA violations
committed by those tenants simply because the owner derives a financial benefisflease.
Plaintiff's theory of liability expands FACTA far beyond the statutatemded scope. For these
reasons, the Court finds there is no evidence to hold Oprock Fee directly liabilityRA(CIEA.

2. Oprock TRS

As to Oprock TRS, the Court likewise limits its analysis to whether it accepbadode
credit cards and printed and provided ##RCTA compliant receipts to cardholders. The
evidence here is a closer question that creates an issue of fact for the jury’snddiamm
Although Oprock TRS attempts to minimize its role as the lessee that delegatedehll ho
management experience to GHM, Oprock TRS was the entity that entereceistmthct with
Oracle for the software upgrade that led to the FACTA violations. GHM did natietdehat
contract. Further, as Plaintiff points out, Oprock TRS owns the fictitious namerJBpach
Resort, which is on the folios at issue. Drawing dkrences in Plaintiff’'s favor, this evidence
is sufficient to create an issue of fact for the jury to determine whetheclOpRS accepted
credit and debit cards and printed them. However, as explained below, Oprock nies e

subject to direct liability as there is no evidence that it willfully violated FACTA.
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b. Vicarious Liability

With regard to Plaintiff's theory of vicarious liability, the Oprock Defertdaargue that
Plaintiff can prove none of the three theories recognized under the FCR#thorization,
respondeatsuperior, or apparent agency. Plaintiff, on the other han@ngits to establish a
vicarious liability claim against both Oprock Defendants under all three ¢éseoffourts have
found that corporations can be held vicariously liable for the actions committed by thei
employees or agents under the FCRee Edward$H27 F. Supp. 2d at 121d¢nes v. Fed. Fin.
Res. Corp. 144 F.3d 961, 966 (6th Cir. 1998). Under the first theory, “a principal may be
vicariously liable for an agent’s tortious conduct if the principal estyesr implicitly
authorized the conduct.”ld. A respondeatsuperior theory imposes vicarious liability on a
principal “for torts committed by an agent when the agent acts for the beneft mfifgipal in
the scope of his employmentld. And finally, a theory of apparent agency imposes \OCef|
liability on the principal for an agent’s tortious conduct “if the principal . Id tiee agent out to
third parties as possessing sufficient authority to commit the particular gaestion and there
was reliance on the apparent authorityld. (omission in original). With this framework in
mind, the Court will address each theory of vicarious liability against eaadtkopefendant.

1. Oprock Fee

With regard to Oprock Fee, the Court finds there is no viable theory of vicariouiyliabi
that can grvive summary judgment. Plaintiff's Response makes no attempt to distinguish
between Oprock Fee and Oprock TRS’ respective alleged statuses as Igrindipaever, each
Defendant is a separate legal entity and must be given separate considérationdisputed
that Oprock Fee does not have any contractual relationships with OPL or GHM. Txtethte e

Oprock Fee has a contractual relationship with any Defendant in this action, i bewlith
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Oprock TRS, as a lesstessee, but Plaintiff does not advance such a theory of liability. Further,
Plaintiff did not even file the lease agreement to establish the scope of thahs&iatioln either
event, the Court will not attempt to analyze a theory of liability that Plaintiff himse# doe
attempt toprove.

Thus, Plaintiff's sole theory is that Oprock Fee is vicariously liable forattimns of
OPL and GHM, but the record does not establish a priragaht relationship between either
Oprock Fee and OPL or Oprock Fee and GHM under theories obrematiion, respondeat
superioror apparent agency. Further, as to apparent agency, it is undisputed that prior to the
filing of this lawsuit, Plaintiff had never heard of Oprock Fee, did not visit the hoteliamce
upon who owned it, and did not believe that the individuals who worked at the front desk were
agents of Oprock FeeSeeECF No. [1661] at 6668, 75. As of the date of his deposition,
Plaintiff still did not know who Oprock Fee wasd. at 6365, and 69See Smith v. Am. Auto.
Ins. Co, 498 So. 2d 448, 449 (Fla. 3d DCA 1986) (finding that the reliance element of an
apparent agency claim could not be established when the plaintiff had never even heard of the
insurance company at issue). Although the Oprock Defendants raise this exadh plo@it
Motion, seeECF No. [324] at 134, Plaintiff makes no attempt to address this element of an
apparent agency claim, much less dispute his own dispositive admissions diaiep8sicause
there are no viable theories of vicarious liability against Oprock Fee deat@abPlaintiff,
summary judgment must be entered in Oprock Fee’s favor.

2. Oprock TRS

Evidence of vicarious liability between Oprock TRS and GHM, however, presents a

closer question. Under Florida law, [tlhe existence of an agencglationship is ordinarily a

guestion to be determined by a jury in accordance with the evidence adduced”aEtnahi v.
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City of Miami BeachNo. 12CV-24550, 2014 WL 12514911, at *3 (S.D. Fla. Dec. 4, 2014)
(quoting Orlando Exec Park Inc. v. Robbins433 So.2d 491, 494 (Fla. 1988) Summary
judgment may resolve trguestion of whether an agency relationship exisedly in instances
where the evidence is capable of just one interpretdtidd. (quotingKobel v. Schlosse614
So0.2d 6, 7 (Fla. 4th DCA 1993) This is not a case where the evidence is only subject to one
interpretatioras it relateso the relationship between Oprock TRS and GHM.

As the lessee of the Jupiter Beach Resort, Oprock TRS entered into a management
agreement with GHM. Plaintiff argues that a principgent relationshipxists between the two
entities Oprock TRS, however, points to the provisions within the management agreement that
disclaim any such relationship and instead identify GHM as apémiknt contraot. SeeECF
No. [324] at 11 (“The relationship of Lessee and Management Company shallratalbt that
of Lessee and independent contractor, and nothing contained in this Managememehgre
shall be construed to create any form of agency . . .” ). Language within thectalgclaiming
an agency relationship, however, does not conclusively establish the nature of ibestefat
See Edwards527 F. Supp. 2d at 1213 (collecting cases establishing that an independent
contractor stus is not dispositive and such a determination will depend upon the circumstances
of the whole activity and not such a singular, isolated factor). To establisal agency,
Plaintiff must demonstrate: “(1) acknowledgement by the principal that the ageactfor
him, (2) the agent’s acceptance of the undertaking, and (3) control by the principal over the
actions of the agent.Ernani, 2014 WL 12514911 at *3.

Agency here turns on a question of control. Although the management agreement may
grant GIM exclusive operational control over the Jupiter Beach Resort, the contratiefor t

Oracle upgrade at issue that led to the FACTA violation was entereldyirdprock TRS- not
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GHM. This evidence creates a question as to whether Oprock TRS still mednéame control
over GHM'’s actions, especially its choice of software used to print folios at thke &&0prock
TRS signed and, according to the contract, agreed to be invoiced and pay for the software
upgrade and all other services provided by Ora8leeECF No. [29619]. In addition, Oprock
TRS arguably retained some minimal control over GHM in that all folios reflecéedaime of
Oprock TRS’ fictitious entity- Jupiter Beach Reso#t and not any fictitious entity owned by
GHM. Oprock TRS also miadained the right to terminate the management agreement with
GHM in the event of a direct or indirect transfer or assignrbgnEHM that “would result in
fewer than four (4) of the following seven individuals: William WalshyiBlatWalsh, Michael
Walsh, Mark Walsh, Rich Ade, Tom Varley, Andy Berger continuing to have full timeoseni
management positions with” GHM. ECF No. {9Rat § 18.01(A). One of these individuals is
Michael Walsh, Oprock TRS’ Vice President. This clause presents aajuastito wether
Oprock TRS maintained control over GHM’s actions by reserving the r@gldancel the
contract in the event that certain individuals of its choosing were neadomghin GHM’s
senior management. Thus, while the management agreement may haveedel#gayhts to
operate the hotel to GHM, the evidence creates a question of fact as to whathet TRS
exercised control over GHM’s actions notwithstanding the language iagteement. On
these facts, the Court cannot grant summary judgment in favor of Oprockiid®® a theory
of actual agency.

Plaintiff’'s theory of apparent agency against Oprock TRS, however, is witdmu
merit. The record is devoid of any evidence that Oprock TRS held GHIb &laintiff as its
agent and that Plaintiff, in turn, relied upon such a representatitistdetiment. To the

contrary, Plaintiff candidly admitted that he had never heard of Oprock TRS@tis stay at
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the Jupiter Beach Resort, that he did not rely upon Oprock TRS’ stathe &sssee of the
hotel when staying there, and that, as of the date of his deposition) Helstidt know Oprock
TRS’ role. SeeECF No. [1661] at 6365, 6669, 75 Even though Plaintiff must prove this
element of an apparent agency claim, his Response completely glossésissue, failing
to address any of this evidence or explain how he has otherwise steme any reliance.
His failure to satisfy this element of the apparent agency claim is fatal.

As to OPL, the Court finds that there is no princiggént relationship between Oprock
TRS and OPL. Plaintiff does not come forward with any evidence whatso¢alistsng that
Oprock TRS authorized OPL to act on its behalf, that OPL was its agent actiny tivé scope
of its employment, or that it represented to Plaintiff that OPL could perform cectsiom its
behalf and that Plaintiff relied upon such a representation to his detriment. Thusk DR®Cc
cannot be held vicariously liable for any acts of OPL.

c. Willfulness

The Oprock Defendants also argue that Plaintiff cannot demonstrate tbdywdiétlly
under FACTA, a prerequisite to the recovery of any statutory damagesingSteith Oprock
Fee, the Court has already determined that no basis exists to holdtiy diebte under FACTA,
much less to find that it either knowingly or recklesglyiated FACTA. As to Oprock TRS,
however, because an issue of fact exists as to its direct liability under FABS £ourt must
consider whether there is any evidence of willfulness.

As explained in section lll(c)(2) above, willfulness may be proven with evidence of
either a knowing or a reckless violation of FACTA. Starting with the question ofhamhet
Oprock TRS knowingly violated FACTA, the parties dispute whether Oprock TRS knew about

FACTA'’s requirements in tnfirst place. Plaintiff attempts to impute the FACTA knowledge of
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Oprock TRS officers, such as Vice President Michael Walsh, to the entitgn iEthe Court
assumed that Oprock TRS knew about FACTA’s requirements through Michael Walsh, the
claim still fails becausé&nowledge of FACTA'’s requirements is insufficient to prove willfulness.
Plaintiff must demonstrate that Oprock TRS knew about FACTA'’s requirenamtghat
Oprock TRS knowingly violated its requirementee Keller2011 WL 1559554t *4 (granting
summary judgment becaus¢here [wa no argument or any supporting facts that MCGP
acquired knowledge that it was printing FACTA violative receipts prior tceBéer 5, 2007.”);
Cowley 2008 WL 8910653t *5 (“Plaintiff does not conclusively establish that Defendant
knowingly issued receipts that contained credit card’s expiration date. Aaddac®laintiff does
not do so, summary judgment [in his favor] is inappropriate.”).

There is no evidence in the record to demonstrate that anyone at QR8c&ver saw
the noncompliant FACTA folios during the relevant timeframe, much less that they &heut
the unmasking of expiration dates and continued to violate FACTA anyimagupport of his
position, Plaintiff states in a conclusory fashion that Oprock TRS took no actionsonabde
precautions to prevent the FACTA violations, but he does not cite to any evidengpedtsa
that Plaintiff's only evidence of knowledge is a provision within the leasecagmet between
Oprock Fee and Oprock TRSwhich Oprock TRS agreed to generally comply with federal law.
SeeECF No. [335] at 18. Even if such a lease agreement were part of the summargrjudg
record, which it is not as explained above, this general agreement to conipliea@tal law
does not establish that Oprock TRS knew about the ongoing FACTA violation and failed to take
action. Without any evidence of actual knowledge, Plaintiff's claim againsb€pm RS for a

knowing violation of FACTA necessarily fails.
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Similarly, the Court concludes that Plaintiff failed to establish that OproRiS T
recklessly violated FACTA. Again, assuming without deciding that Oprock TR%& kbeut
FACTA'’s requirements, Plaintiff does not present any evidence suggesti@pitueck TRS -as
opposed to GHM- systematically failed to discover the FACTA violative receipts during the
threeandonehalf month time span. There is no evidence that any Oprock TRS employees
worked at the front desk of the Jupiter Beach Resort or in management, much lesg shaha
Oprock TRS employees were trained in FACTA and had an opportunity to scrutinize tise foli
for any violations. Here, the evidence as to Oprock TRS does not even rise to the level of
negligence as there is no proof that Oprock TRS should have known of a FACTA issuet Abse
evidence of a knowing or reckless violation of FACTA, Plaintiff's diredbility claim against
Oprock TRS cannot survive summary judgment.

E. OPL’s Motion for Summary Judgment

OPL’s Motion seeks summary judgment on numerous theories of liability, including
piercing the corporate veil, the “central operations role” and “central receiptatjager
functions,” “unitary business enterprise,” direct liability, joint ownership aadagement, and
agency. SeeECF No. [326]. Plaintiffs Response, however, does not address many of these
theories of liability. SeeECF No. [337]. Instead, Plaintiff is only pursuing three theories of
liability against OPL at the summary judgment stagkrect liability, common enterprise, and
vicarious liability. For that reason, the Court limits its analysis to determine evhietaintiff
can maintain a claim against OPL under any of these three theories ofylialniladdition, OPL

introduces a newariation on its Article Il standing argumentwhether the purported injury is
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fairly traceable to OPE® Specifically, OPL argues that “there must be a causal connection
between the injury and the conduct complained of” and that Plaintiff cannot paowing as to
OPL because it “took no action that could have resulted in [Plaintiff's] hai@@&ECF No.
[326] at 24. This argument is intertwined with OPL’s liability argumentsetfbee, the Court

will address this issue concurrently with mattersaidility.

Also, in the introductory paragraph of its Motion, OPL “join[ed] all issues dais&HM
Jupiter LLC’s Motion for Summary JudgmejifCF No. 325], filed on September 22, 2017. . .”
and, in its Reply, OPL “adopt[ed] GHM’s Reply as to how it could never have been willful or
reckless in the issuance of the folio to PlaintifSeeECF No. [326] at 1 (emphasis in original);
ECF No. [349] at 11. OPL'’s adoption of and joinder in GHM’s Motion raises two additional
issues for the Court’'s considemti — whether Plaintiff demonstrated OPL'’s willfulness and
whether Plaintiff demonstrated a concrete harm for purposes of Articlanidisg. The Court
already addressed the latter argument in Sectigo)([B) above, but it has natddressed the
matterof OPL’s willfulness. For that reason, the Court also addresses whethdiffRtan
demonstrate that OPL willfully violated FACTA.

a. Direct Liability

Plaintiff first advances a theory of direct liabilii;mder FACTAon the basis 0OPL’s
admission thattiwas involved in the operation of the Jupiter Beach Resort apdoiiecton of
customer credit card information at its hotelSeeECF No. [337] at 11. This is not a veil
piercing theory. Instead, Plaintiff's theory is that an issue of fact exsbsvehether, during the
relevant timeframe, OPL was a “person that agedptcredit cards or debit cards for the

transaction of business” and “pifiet] more than the last 5 digits of the card number or the

% OPL previously raised this issue in its Response to Plaintiff's Mdtio Class Certification, but in its
Order, this Court noted that OPL could not seek the affirmative retielested in a response to a motio
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expiration date upon any receipt provided to ttegdholder at the point of the sale or
transaction.” 15 U.S.C. § 1681c(g)(1).

In support of this claimPlaintiff relies upon several website statementdtributesto
opPL* Specifically, it relies upon multiple statements located on the

websitewww.oplhotels.comas admissions made by OPL. OPL, in turn, objects to the Court’s

consideration of any statements within this website, characterizing it asamedsiarketing
website” and citing to case law in whiclourts didnot considerstatements on websiteof a
parent corporation to establish control over the subsidi&ge Dow v. Abercrombie & Kent
Int’l, Inc., 2000 WL 688949 (N.D. Ill. May 24, 2000)Hbwever, the fact that A & K Kenya lists

a website owne@nd operated by A & K International as its own is not probative of A & K
International's control over A & K Kenya. Sharing a website is akin aorgl a logo, which is
insufficient to evince control.})J.L.B. Equities, Inc. v. Ocwen Fin. Cord31 F. Supp. 2d 544
(S.D.N.Y. 2001) (However, the Court is not persuaded that a failure to distinguish between
parent and subsidiary on a web page is sufficient to show that the parent controls thargisbsidi
marketing and operational policies.Reers v. Desthe Bahn AG320 F. Supp. 2d 140, 157
(S.D.N.Y. 2004)(“With respect to marketing policies, the fact that subsigliahare a logo, or
that the parent decides to present several corporations on a website in a uriiied, ias
insufficient to show lack of formal separation between two entitiesfthile challenging the

admissibility of the website, OPL does not disputaitdhenticity.

31 OPL also objects to Plaintiff's reliance upon unsworn news articles in his Res[ReseCF
No. [349] at 5. The Court agrees with OPL. Unsworn newspaper articles consttinassible
hearsay and cannot be considered as part of the summary judgment ®eelthllas Cty. v.
Commercial Union Assur. Co286 F.2d 388, 39B2 (5th Cir. 1961)“Of course, anewspaper
article is hearsay and in almost all circumstances is inadmissipleMacuba v. Deboer193
F.3d 1316, 1322 (11th Cir. 1999)T he general rule is that inadmissidlearsay cannot be
considered on a motion fsummaryudgment”).
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The shortcoming ofOPL’s argument is that the website’'s terms and conditions page
clearly states: “This website comaiinformation on Ocean Properties, Limited products and
servicesonly.” SeeECF No. [2906] at 109, 112emphasis added)To support its objection,
OPL relies upon Ade’s posteposition declaration in which he states: “Many of the hotels
owned by the Walsh Hotel entities are the ones marketed by PCFSI through thean@PL
Affiliates’ and ‘OPAL’ shared marketing websites referred to in Riffi;m Second Amended
Complaint.” SeeECF No. [326] at 1 8. However, Ade also testified as OPL’s corporate

represatative and stated that OPL owns the webgitew.oplhotels.comacknowledged that the

website states inly contains OPL’s products and services, that OPL has the right to control its
content if it chooses to dmsand OPLhas instead delegat¢hat task to nomparty, PCFSI.Id.
at 109, 112-113.

Courts routinely find that statements on the website of a party to a lasswonsidered
an admission by a party opponenSeeDePaola v. Nissan Hosp. Am., Ind&No. CIV.A.
1:04CV267W, 2005 WL 2122265at *7 (M.D. Ala. Aug. 29, 2005) Because theseebsites
are authenticated by Hewitt's declaration, the statements on the s#tdnaissiondy a party
opponentwhich may be considered by the court.fglewizja Polka USA, Inc. v. Echostar
Satellite Corp. No. 02 C 3293, 2004 WL 2367740, at *5 (N.D. Ill. Oct. 15, 200f)]he
contents of Polska's website may be considered an admission of -@g@ohent, and are not
barred by the hearsay ruleYan Westrienen v. Americontinental Collection Co8d. F. Supp.
2d 1087, 1109 (D. Or. 200Q)T] he contents of the website are not hearsay for purposes of this
summary judgment motion. . . the representations made by defendants on the website are
admissible as admissions the partyopponent under FRE 801(d)(2)(A). Aug. v. Boyd

Gaming Corp. 135 F. App'x 731, 733 (5th Cir. 200&onsidering casino's website statement
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that “[tlhe Chest is owned and operated by parent company, Boyd Gaming Corp9ration
Regardless ofvhether OPLitself prepared the content of the website or PCFSI prepareal

OPL’s behalf, the Court deems the statementsvemv.oplhotels.comto be admissions by a

party opponent and admissible for purposes of summary judgrBeeted. R. Evid. 801(d)(2)
(“A statement that meets the following conditions is not hearsay: [tlhe statemeféred of
against an opposing party and (A) was made by the party in an individual or representat
capacity . . . (C) was made by a person whom the party authorized to make anstatethe
subject; (D) was made by the party’s agent or employee on a matter wighstdape of that
relationship and while itasted . . .”).

Analyzing the contents of OPL’s website, there is evidence that during #heamel
timeframe, OPL publicly represented that the Jupiter Beach Resort was tmproperties.See
ECF No. [47-13]. It statesOcean Properties’ resort and hoteds Florida’s popular East Coast
attract both business travelers and leisure seekers from the United Btatgse and Latin
America. Sophisticated and multiculturddey range from the elegant Jupiter Beach Resort and
Spa ... Id. (emphass added). There is no suggestion onvikésitethat Jupiter Beach Resort
is owned by an affiliated entity. To the contrary, the website is written in thsegsive-
“Ocean Properties’ resorts and hotels.” This creates the inference that BepitbResort isa
resortoperated by OPL. This is consistent with other marketing materials upon waiotiffP
relies. SeeECF No. [4719] (bearing the OPL and OPAL collection logos, stating “Ocean
Properties has your travel story covered,” identifying tdn@each Resort as part of the hotel
collection, and listing Kerry Morrisey from “Ocean Properties, Ltd.” at

“Kerry.Morrisey@oplhotels.com” as the media contact).
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In addition, OPLs websitecontains a page entitl€derms of Use& Privacy Policy.”
This page states in relevant part:

Ocean Properties, Ltd. respects the privacy of all our guests, and we are

committed to protecting it. To best serve you throughout this website, you will be

asked to provide a variety of information, such as name, mailing address,
telephone number, email addresiedit card informationetc.. . . Any personal

information that is requested on our websiteésessary in order to perform a

particular servicesuch as processing your reservation.

We request personal information from you in order to process online

reservations.You must provide contact information (such as name, mailing

addresstelephone number and email address)well as financial informain

(such as credit card number and expiration date, etc.) in order for us to process

your reservationThis information is used for billing purposes and to reserve a

room. . ..

Ocean Properties, Ltd. is committed to the security of the data collectddson

Web siteand treats all information you provide us as confidential. Weesare

socket layer (SSL) encryption technology gecure the privacy of credit card

information name, address, email and other information you provide us.
SeeECF No. [47-12] (emphasis added).

To further support its direct liability theory, Plaintiff argues that multiple indivgludo
were involved in implementing the subject Oracle upgrade and later resolvingilenpwere
acting on behalf of OPLOPL, on the other hand, argues it had no involvement in the resolution
of the software defect, stating that PCFSI resolved the issue. An isdaet @xists as to
whether these individuals were acting on behalf of OPL ofpaoty PCFSI when implementing
and repairingthe upgrade. Although OPL disclaims any relationship whése individuals,
Plaintiff submitted evidence in the form of emails wherein Lazenby and Rigttifide
themselves as the IT Directors for OPSeeECF No. [29016]. Lazenby’s role as an OPI |
Director is also documented his Linked In profile, his submission to thélarvard alumni

directory, and an intervielwe gave tdhe Portsmouth HeraldSeeECF No0.[290-8] at 4142,

4648, 60. Similarly, Rich identified himself as OPL’s IT directoreimails and his business
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cards. SeeECF No. [2909] at 1617, 20, 116111. Additional email evidence revedhat other
employees involvedh the software upgrade, such as Gregory Dunham and Greg O’Keefe, also
represented that they worked for OPISeeECF No. [29018] (December 22, 2015 emails
identifying Greg O’Keefe as the Regional IT Manager for OPL, with ah @Riling address
and email address); ECF No. [226] (April 6, 2016 emails identifying Gregory Dunham as the
regional controller with an OPsignature line and email address).

This evidence is sufficient to create an issue of fact as to whether OPL isydiedid
for a violation of FACTA. That is, whether OPL qualifies as a person that accegiisacrdebit
cards for the transactiorf business and was involved in the printing of receipts provided to
cardholders. Liability would not be determined on a veil piercing theory, but pokmpsm
OPL’s direct violation of FACTA.

b. Common Enterprise

Plaintiff's next theory of liability against OPL is based on common enserpfhrough
this theory, Plaintiff attempts to hold OPL jointly and severally liable with the @k&Fndants
because they operated as a comrapmnitary enterprise. SeeECF No.[337] at 13. Such a
theory requires evidence of “common control, the sharing of office space ardxfflausiness
transacted through “a maze of interrelated companies; the comminglowypafrate funds and
failure to maintain separation of companiesjfied advertising; and evidence that reveals that
no real distinction exists between the corporate defend&@#s.FTC v. Nat'| Urological Group,
Inc., 645 F. Supp. 2d 1167, 1182 (N.D. Ga. 200B)is, in essence, a form of corporate veil
piercing. Plaintiff relies upon case lawpplying the common enterprise theory to claims of
unfair and deceptive trade practices urttlerFederal Trade Commission Aletwsuits undethe

Sherman AntiTrust Act and the Lanham Actand actions by the Securities andcBange
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Commission Id. (emphasis added, internal citations omittedJIf& general rule is that, absent
highly unusual circumstances, the corporate entity will not be disregartiedever, where the
public interest is involvedas it is in the enforceemt of Section 5 of the Federal Trade
Commission Ag a strict adherence to common law principles is not required ... where strict
adherence would enable the corporate device to be used to circumvent the poley of t
statute?”); Delaware Watch Co. v. F.C., 332 F.2d 745, 746 (2d Cir. 196@&pplying common
enterprise theory to individuals in federal trade commission action alleging anthdeceptive
trade practices)areensboro Lumber Co. v. Georgia Power @3 F. Supp. 1345, 1367 (N.D.
Ga. 1986)aff'd, 844 F.2d 1538 (11th Cir. 198&pplying common enterprise theory to lawsuit
allegingviolation of 8§ 1 of the Sherman Acackson v. Grupo Indus. Hotelero, $.No. 07
22046CI1V, 2009 WL 8634834 (S.D. Fla. Apr. 29, 2009); (applying joint sexkral liability to
claims made under the Lanham A&)E.C. v. BIH Corp.No. 2:10CV-577+TM-29, 2014 WL
3416854, at *5 (M.D. Fla. July 14, 201@®@mphasis added)Thus, when parties act in concert
to violatesecuritieslaw, each party is jointly andeverally liable for disgorgement of-gbtten
gains even if a particular party did not receive the proceeds.”).

However, Plaintiff does not direct the Court to any case law supgadhe existence of a
commonor unitary enterprise theory under Floriclarporate law, which would apply to this set

of facts®* As OPL points out, Florida law has only applied this theory of liability in the context

32 1n lawsuits alleging a violation of the FCRA, other distootrts have relied upon state corporate law
to when deciding whether to pierce the avgte veil. DeGraziano v. Verizon Commc'ns, Lh825 F.
Supp. 2d 238, 245 (E.D.N.Y. 200@pplying New York law to determine whether a parent company is
liable for the acts of its whollpwned subsidiary under the FCRA)ppkins v. Trans Union, L.L.CNo.
035433 ADM/RLE, 2004 WL 1854191, at *4 (D. Minn. Aug. 19, 20@4pplying Minnesota lawin
FCRA claim to determine whether the plaintiff may assert an alter ago @ pierce the corporate veil);
Stich v. BAC Home Loans Servicing,, INb. 10-CV-01106CMA-MEH, 2011 WL 1135456, at *3 (D.
Colo. Mar. 29, 2011japplying Colorado corporate law to analyze reverse veil piercing theo@RAF
claim).
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of taxation schemesSeeBrunner Enterprises, Inc. v. Dep't of Revend®2 So. 2d 550, 553
(Fla. 1984)(“[W] e hold that oubf-state investment income earned by a foreign corporation
doing business in Florida is only taxable under the Florida Corporate Income Taif @ozle
Florida enterprise is part of a unitary businé3sRoger Dean Enterprises, Inc. v. &taDep't of
Revenuge 387 So. 2d 358, 363 (Fla. 198()These regulations are directed primarily at
determining whether a multistate taxpayer operates a ‘unitary’ busin@sdyesubject to tax in
Florida, or separate businesses in several states including Florida, agtoFbnida may tax
only the Florida business.”). Absent some indication from Florida’s appellate expdsading
the scope of the unitary or common business enterprise theory to areas otheratam, tis
Court declines to expand Florida corporate law inrasiner

UnderFlorida corporate layweil piercingmay only occut'if the plaintiff can prove both
that the corporation is a mere instrumentality or alter ego of the defeaddttiat the defendant
engaged in improper conduct in the formation or use of the corporagméky v. Paragon
Properties of Costa Rica LLG84 F. Supp. 2d 1353, 1373 (S.D. Fla. 2Q@lptingXL Vision,
LLC v. Holloway,856 So.2d 1063, 1066 (Fla. 5th DCA 2008mphasis addedsee also
Garcia v. Kashi Cq.43 F. Supp. 3d 1359, 1394 (S.D. Fla. 2014) (quddBE® S.A. v. Sunbeam
Corp.,148 F.App’x 774, 800 (11th Cir2005))(“Or, as the Eleventh Circuit has stated: ‘Florida
law allows a party to pierce the corporate veil and hold a parent corporation liakts for
subsidiary's actions if it catlemonstrate first, ‘that the subsidiary was a ‘mere instrumentality’
of the parent,’ and second, ‘that the parent engaged in ‘improper conduct’ through its

organization or use of the subsidiary.").
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Plaintiff has not pled this veil piercing theory of ity in the Second Amended
Complaint. SeeECF No. [47].But even if he did, it is undisputed that OPL is not the parent
corporation of any of the Defendants. In fact, this Court has previously noted that sgte Wal
family interests, not OPL, own less than 7% of the parent entity that ultimataky the Jupiter
Beach Resort.SeeECF No. [193] at § 10Not only is there no evidence of a parsabsidiary
relationship, but there is also no evidence that OPL engaged in some improper contilgt rela
to the creation of the other corporate Defendants. Thus, this theory of lialgétgst OPL
cannot survive summary judgment.

c. Vicarious Liability

Finally, Plaintiff asserts vicarious liability claims against OPL. As explaiaedve,
Plaintiff may pursue his FACTA claim under theories of authorizatiespondeat superipor
apparent agency. In his Response, Plaintiff identifies “Oprock/GHM” as thepgaisend itself
as the agentSeeECF No. [337] at 15. In support of this position, Plaintiff argues that “OPL
certainly exercised authority for Oprock/GHM, if not itself, to represkat it would protect
sensitive customer card data, and allowed itsdedtribed technology personnel to engage in
implementing the software upgrades that caused the violations. . .” ECF No. [337] at h& Suc
theory turns the concepts of agency and vicarious liability upside down. In ordepdeeim
vicarious liability on OPL, OPL must be the principal and “Oprock/GHM” nhesthe agents.
Plaintiff confuses the two concepts. Despite Plaintiff's initial characterizafidhe pringpal
and agent, he then argues that OPL is vicariously liable for Oprock/GHM’s acfianhs i
authorized the conduct. To the extent that Plaintiff alternatively arguas iththe principal and

GHM/Oprock Defendants are its agents, there is still no evidence of vicaabilisyl

67



Case No. 1@&v-80502-BLOOM/Valle

Under a theory of authorization, “a principal may be vicariously liabieah agent’s
tortious conduct if the principal expressly or implicitly authorized the coridugee Edwards
527 F. Supp. 2d at 1211. As evidencsuth authorization, Plaintiff argues that OPL “expressly
authorized the implementation of the software update through its shared offiteSHWN and
the Oprock Defendants . . . and by benefitting from these transacti&eeECF No. [337] at
16. However, there is no evidence that OPL authorized Oprock TRS to enter into ¢tee Ora
contract that led to the FACTA violationThe evidence is that Oprock TRS entered into the
contract and that the “Rockwood asset manager” approv&@d=CF No. [290-4] at 24, 112.

Next, Plaintiff'srespondeasuperiortheory likewise fails to impose vicarious liability on
OPL as there is no evidence that GHM or the Oprock Defendants were acting fordhiedfen
OPL “in the scope of [their] employment.”ld. There isno contractual or employment
relationship between OPL and GHM, OPL and Oprock Fee, or OPL and Oprock TRS. Absent
such a relationship, OPL cannot be liable for their actions uedpondeat superior

Finally, Plaintiff makes an apparent agency argunseamming from “OPL significantly
advanc[ing] the FACTA violations using the GHM/Oprock Defendants’ facilities dupiter
Beach name, as set forth on the FACTA violating receipt that Plaintiff receisCF No. [337]
at 17. In order to prove this theory, the focughaf analysis must be on the communications
made by the principal, in this case OPL, to the third party, Justin BouBse Sun Life
Assurance Co. of Canada (U.S.) v. Imperial Holdings, INo. 1380385, 2014 WL 12452450,
at *3 (S.D. Fla. Jun. 26, 2014). Here, Plaintiff does not identify a single communication that
OPL made to Plaintiff in which it represented that GHM, Oprock Fee or Oprock ERSits
agents. To the contrary, Plaintiff's theory of liability under FACTA is thati®mebsite, OPL

held itself out as the operator of the hotel, not that it held out GHM and the Oprock Défenda
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as its agents. Additionally, Plaintiff does not present any evidence theli¢te wupon agency
statements from OPL. While he may have seen that the Jupiter Beach Resutiegtexs with
OPL on its website before he booked his stay, this does not constitute reliance upon OPL’s non
existent statement that the Oprock Defendants or GHM are itssagéntis, Plaintiff's apparent
agency claim also fails.
d. Willfulness

By incorporating GHM’s summary judgment arguments on willfulness into itsokidor
Summary Judgment and Reply, O€hallenges Plaintiff's ability to demonstrate that it willfully
violated FACTA Notably, Plaintiff dd not respond to or otherwise address any matters of
OPL’s willfulness in its Response. Nonetheless, the Court has independandyed the
recordto determine whethemy issues of fact exist on this element of PlaistFACTA claim

Much like all other Defendants in this action, there is no evidence in the record that OPL
knowingly violated FACTA. While OPL unsputedlyknew of its requirements, Plaintiff has
not presented any proof that OPL had actual knowledge of the ongoing FACTA violatioat
OPL failed to correct the violation despite such knowledge.
This leaves the Court with the issud recklessness. Neither party briefed this issue

specifically as to OPL, relying instead upon the positions and esgdamsented inonjunction
with GHM’s Motion. The Court, therefore, considers such evidence as applied to OPL,
consisting of: (1) the 200 folios with unmasked expiration dates within the nightlty ks,
(2) the 1,083folios that could have been pted at the front desk containing unmasked
expiration dates, and (3) the December 22, 2015 email reporting an issue aft@rathe
software upgrade. The first twargumentsdo not apply to OPL. Tk is because #re is no

evidence in the record that OBlemployees worked at the front desk or in management at the
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Jupiter Beach Resort. Unlike GHM, OPL did atve opportuniésto discover that the folios
handed to cardholders were printing credit card expiration dates during eanieee-half
month geriod However there is evidence that Lazenby, as OPL’s IT Director, received the
December 22, 2015 email in which a screen shot revealed an unmasked expiration ddtebeneat
popup window. ECF No. [2908]. Drawing all inferences in Plaintiff's favorthis email
amounts to nothing more than negligence on Lazenby'srptrat hefailedto detect a potential
FACTA violation. This isolated instance is insufficient to establish that OPLreck$ess in its
failure to detect the unmasking of credit caxpiration dates.This is an instance of “mere
human mistake” that does not allow the recovery of statutory damages undeA FRGINtiff's
inability to prove OPL’s willfulness is dispositiv& his claim for statutory damages, requiring
the entry of summary judgment in OPL’s favor.
IV.  CONCLUSION
For the reasons set forth above, ®BRDERED AND ADJUDGED as follows:
1. Plaintiff's DaubertMotion to Exclude Defendant’s Proposed Expert Testimony,
ECF No. [298] is GRANTED in part andDENIED in part as set forth in this
Opinion;
2. Defendants’ Motion to Strike Plaintiff's Expert Witness Don CokeCF No.
[300], s GRANTED in part andDENIED in part as set forth in this @nion;
3. Defendant GHM Jupiter, LLC’s Motion for Summary Judgm&@F. No. [325]
is GRANTED in part andDENIED in part as set forth in this opinion.
4. Defendant Ocean Properties, Ltd.’s Motion for Summary Judgni«Zi, No.
[326], isGRANTED. The Court will enter final judgment by separate order.

5. Defendants’ Oprock Jupiter Fee, LLC and Oprock Jupiter TRS, LLC’s Motion for
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Summary Judgmeng&CF No. [324] is GRANTED in part and DENIED in
part. As to Oprock Jupiter Fee, LLC, the Court will enter final judgment by
separate order.

DONE AND ORDERED in Miami, Florida this23rd day ofOctober 2017.

BETH BLOOM
UNITED STATES DISTRICT COURT
Copies to:

Counsel of Record
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