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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-80819-BLOOM /Valle
ANDREW DOUGLAS HOLLIS,

Plaintiff,
V.

WESTERN ACADEMY CHARTER, INC.et al,

Defendants.

ORDER

THIS CAUSE is before the Court upon DefendantVestern Academy Charter, Inc.,
Linda Terranova, principal, Dawhuerbach, business managerd &ophia R. Montanelli, after-
care staff person (collectively, “Defendants”) Mutito Dismiss, ECF No. [29] (“Motion”). The
Court has carefully reviewed the Motion, allpporting and opposing sulssions, the record,
and the applicable law. For the reasseisforth below, the Motion is granted.

I. Background

Plaintiff Andrew Douglas Hollis (“Plainti” or “Hollis”) initiated this actionpro seon
May 23, 2016, asserting claims against Defendants Western Academy Charter, Terranova and
Auerbach, under 42 U.S.C. section 1983 for degpiovn of his First,Fifth, and Fourteenth
Amendment rights; under 42 U.S.C. section 2000e-3(a) (“Title VII"); and 42 U.S.C. section
1983 “libel and slander.”See generallfeCF No. [1] (“Complaint”). Hollis filed his amended
complaint on August 15, 2016, ECF No. [19] (*Amended Complaint”), adding Defendant
Montanelli, based upon the same set of operasivtsfof which Hollis incorporated by reference

into his amended pleading.
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As alleged, this controversy arises fromethprincipal incidents. The first incident took
place on May 22, 2012, when Hollis was asked to report to Ms. Terranova’s office, where she
confronted him regarding anoth&aff member’s report that lead entered the tafrcare storage
room and “came out eating chips.” Am. Compl. dt Zhereafter, Ms. Terranova allegedly
handed Hollis a termination letter, statihgt he was fired for stealing snackd. Hollis alleges
a connection between his firingdatwo previous incidentsld. at 8. On March 28, 2012, Ms.
Terranova called Hollis at homafter his access code hagparently beendentified as
triggering the school alarm dag the BeforeCare Progrand. at 9. According to Hollis, when
he arrived at work later thatfternoon, Ms. Auerbach told rhithat she hadjiven his code,
comprising the last four digits of his socsdcurity number, to Ms. Montanelli to uskl. at 10
(incorporating by reference Coin@t 11-15). Furthermore, sometime between April 19, 2012
and May 11, 2012, Hollis attended a board meédtmg to determine whether he would receive
a pay raise.ld. at 15 (incorporating by reference Comgi.15-18). According to Hollis, when
the board questioned Ms. Terranova about how hispmpared to the pay rate of custodians in
the Palm Beach County school district, sesponded that he was being paid mole. at 16.
Hollis disputed the assertion, pointing out to the board that he was a “head custodian,” to which
Ms. Terranova responded, “[w]e don’'tveaa[] head custodian herelld. at 17. According to
Hollis, Ms. Terranova does not like to be chafled, especially by subordinates, and he
maintains that he was ultimately terminatedaagsult of eating snackis, conjunction with the
alarm code incident andshchallenging Ms. Terranow the board meetindd. at 18.

Hollis claims that his “speech concernitige school alarm, social security number,

speech during the Board Meeting pertaining to his job title and pay increase; and his eating of the

! The page references in this Order refer todheket entry page numbat the top right of the
Amended Complaint pages, not Plaintiff's paagion appearing at tHmttom of the pages.
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snacks, were protected status of his First, Fourth, Fifth and Fourfemetihdment Rights of the
United States Constitution.”ld. at 19. Hollis appears to asselaims against Defendant
Terranova for employment discrimination und@rU.S.C. section 1983nd against Defendants
Auerbach and Montanelli for violation of his First, Fourth, Fifth, and Fourteenth Amendment
rights in connection with shag the last four digits dfis social security number.

[I. Legal Standard

A pleading in a civil action must contain ‘hort and plain statement of the claim
showing that the pleader is entitled to relieffed. R. Civ. P. 8(a)(2).To satisfy the Rule 8
pleading requirements, a complaint must provide the defendant fair notice of what the plaintiff's
claim is and the grounds upon which it re§aierkiewicz v. Sorema N,A34 U.S. 506, 512,
(2002). While a complaint “does not need dethilectual allegations,” it must provide “more
than labels and conclusions” or “a formulaic taton of the elements of a cause of actioBell
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007Qee Ashcroft v. Igbab56 U.S. 662, 678 (2009)
(explaining that the Rule 8(a)(2) pleading staml “demands more than an unadorned, the-

defendant-unlawfully-harmed-me accusation”).Nor can a complaint rest on “naked
assertion[s]’ devoid of ‘furthefactual enhancement.’Igbal, 556 U.S. at 678 (quotinbwombly

550 U.S. at 557 (alteration in oimgl)). The Supreme Court hamphasized that “[t]o survive a
motion to dismiss a complaint must contain sufficiactual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face.1d. (quoting Twombly 550 U.S. at 570)ee also
Am. Dental Assoc. v. Cigna Cor@05 F.3d 1283, 1288-90 (11thrCR010). “A claim is
frivolous when it ‘has little or no chance of sussg that is, when it appears ‘from the face of

the complaint that the factualledations are clearly baseless that the legal theories are

indisputably meritless.””Hoang v. DeKalb Housing Authorjt014 WL 1028926, at *1 (N.D.
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Ga. March 19, 2014) (quotin@arroll v. Gross 984 F.2d 392, 393 (11th Cir. 1993ke Neitzke
v. Williams 490 U.S. 319, 325 (1989) (holding thatlaim is frivolous “where it lacks an
arguable basis either in law or in fact”).

When reviewing a motion to dismiss, a coad,a general rule, must accept the plaintiff's
allegations as true and evaluate all plausible inferences derived from those facts in favor of the
plaintiff. SeeChaparro v. Carnival Corp.693 F.3d 1333, 1337 (11th Cir. 201R)iccosukee
Tribe of Indians of Flav. S. Everglades Restoration Allian@®4 F.3d 1076, 1084 (11th Cir.
2002); AXA Equitable Life Ins. Ca. Infinity Fin. Grp., LLC 608 F. Supp. 2d 1349, 1353 (S.D.
Fla. 2009) (“*On a motion to dismiss, the complantonstrued in the lighthost favorable to the
non-moving party, and all facts alleged by the non-moving party are accepted as lgbal,);
556 U.S. at 678. A court considering a Ruleb)2fotion is generally limited to the facts
contained in the complaint and attached bitbi including documentseferred to in the
complaint that are central to the clai@eeWilchombe v. TeeVee Toons, Jri&S5 F.3d 949, 959
(11th Cir. 2009);Maxcess, Inc. v. Lucent Technologies, ,|d&3 F.3d 1337, 1340 (11th Cir.
2005) (“[A] document outside the four corners o ttomplaint may still be considered if it is
central to the plaintiff's claims and is usguted in terms o&uthenticity.”) (citingHorsley v.
Feldt 304 F.3d 1125, 1135 (11th Cir. 20P2 While the court is reqred to accepas true all
allegations contained in the complaint, cotiai®® not bound to accept as true a legal conclusion
couched as a factual allegationTwombly 550 U.S. at 5589gbal, 556 U.S. at 678. Although
the Court is required to accept af the allegations contained in the complaint and exhibits
attached to the pleadings as true, thigetas inapplicable to legal conclusionkgbal, 556 U.S.
at 678; Thaeter v. Palm Beach Cty. Sheriff's Offiegl9 F.3d 1342, 1352 (11th Cir. 2006)

(“When considering a motion to dismiss . . . twrt limits its considettion to the pleadings
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and all exhibits attached thereto.”) (internal quotation marks omitted). In the Rule 12(b)(6)
context, a plaintiff's pleadingshould be read as a whol8ee Speaker v. U.S. Dep’t of Health &
Human Servs. Ctrs. for Disease Control & Preventiéf3 F.3d 1371, 1383 (11th Cir. 2010)
(interpreting specific language in complaintiin the context of the entire complaingidana v.
Del Monte Fresh Produce, N.A., Ind16 F.3d 1242, 1252 n.11 (11th Cir. 2005) (stating that, in
a Rule 12(b)(6) context, “[w]e redde complaint as a whole”). But pleadings that “are no more
than conclusions, are not entitled to the agsion of truth. While legal conclusions can
provide the framework of a complaint, theyst be supported bydtual allegations.”Igbal,
556 U.S. at 679see also Sinaltrainal v. Coca-Cola €678 F.3d 1252, 1260 (11th Cir. 2009)
(*[Ulnwarranted deductions of fact’ in a coant are not admitted as true for the purpose of
testing the sufficiency of plaintiff's allegations.”). “Dismissal pursuant to Rule 12(b)(6) is not
appropriate ‘unless it appears beglaioubt that the plaintiff can prove set of facts in support
of his claim which would ditle him to relief.” Magluta v. Samples875 F.3d 1269, 1273 (11th
Cir. 2004) (quotingConley v. Gibson355 U.S. 41, 45-46 (1957)).

“Pro sepleadings are held to a less stringeanhdard than pleadinglkafted by attorneys
and will, therefore, be liberally construedTannenbaum v. United Statds<i8 F.3d 1262, 1263
(11th Cir. 1998). However, “this leniendoes not give a court license to servedasfacto
counsel for a party . . . or towete an otherwise defient pleading in order to sustain an action.
GJR Inv., Inc. v. Cty. of Escambia, Fla32 F.3d 1359, 1369 (11th Cir. 1998) (internal citations
omitted). The Court cannot simply “filh the blanks” to infer a clainBrinson v. Colon2012
WL 1028878, at *1 (S.D. Ga. Mar. 28012), as “it is not the Cots duty to search through a
plaintiff's filings to find or construct a pleadirtbat satisfies Rule 8 3anders v. U.52009 WL

1241636, at *3 (N.D. Ga. Jan. 22, 20099eBivens v. Robert2009 WL 411527, at *3 (S.D.
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Ga. Feb. 18, 2009) (“[JJudges must not raise isaneisarguments on plaintiffs’ behalf, but may
only construe pleadings liberally given thaduistic imprecision that untrained legal minds
sometimes employ.”) (citinliller v. Donald 541 F.3d 1091, 1100 (11th Cir. 2008)). Through
this lens, the Court coiters the instant Motion.

I11.Discussion

Though the Amended Complaint does not sehfataims for relief in separate counts,
the Court discerns three basestfte claims asserted by Plaffitil) 42 U.S.C. section 1983; 2)
42 U.S.C. section 2000e-3 (“Titkll”); and 3) defamation. Defedants have attempted to boil
down Plaintiffs Amended Complaint into elevelil] discernible claimsrguing that all fail to
state a claim for relief. Plaintiff appears tspulite the characterizationms his Response, ECF
No. [37] (“Response”). In addition, Defendantge that Plaintiff's claims are barred by the
applicable statutes of limitations and that thmended Complaint is ampermissible shotgun
pleading. Because the application of the statit limitations is digositive, the Court will
consider the issue first.

Section 1983 claims

The length of the statute of litations in a 8 1983 action is determined by the law of the
state where the cause of action aroSeeWallace v. Katp549 U.S. 384, 387 (2007) (“Section
1983 provides a federal cause of @atibut in several respects relavhere fedeldaw looks to
the law of the State in which the cause of actioneardghis is so for the length of the statute of
limitations: It is that which the State provides forqmmal-injury torts.”). In Florida, a four-year
statute of limitations apies to claims of deprit&on of rights under 8 1983Chappell v. Rich
340 F.3d 1279, 1283 (11th Cir. 2008ge also City of Hialeah v. Roje&l1 F.3d 1096, 1102 n.2

(11th Cir. 2002) (“Section 1983 claims are goverhgdhe forum state’sesidual personal injury
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statute of limitations, which irFlorida is four years.”). Thaccrual date of the statute of
limitations in a section 1983 actiasdetermined by federal lanSeeWallace v. Katp549 U.S.
384 at 389. *“A cause of action under [thiglcon[] will not accrue, and thereby set the
limitations clock running, until # plaintiffs know or should know )that they have suffered the
injury that forms the basis dheir complaint and (2) whbas inflicted the injury.” Chappell
340 F.3d at 1283.

The three events that Plaintiff alleges gasge tb his claims occurred between March 28,
2012 and May 22, 2012, the date of his tertioma and were perpetrated by Defendants
Terranova, Auerbach, and Montanelli. Therefdrased upon the facts alleged, the statute of
limitations began to run at the latest on theed# his termination, or May 22, 2012. Plaintiff
filed his Complaint on May 23, 2016, one day aftex limitations period expired. As a result,
Plaintiff's § 1983 claims must be dismissed.

Title VIl claims

Prior to filing a Title VII action, a plaintiff mudirst file a charge of discrimination with
the Equal Employment Opportunity Commission (‘EEOC"gee Gregory v. Ga. Dep’t of
Human Resource855 F.3d 1277, 1279 (11th Cir. 2008gnchez v. Standard Brands, |31
F.2d 455, 460 (5th Cir. 1970). Aagwhtiff must also have receadd statutory notice from the
EEOC that he or she may file sufee Wu v. Thoma863 F.2d 1543, 1547 (11th Cir. 1989) (“It
is clear that a single individuglaintiff in a civil action unde Title VII must satisfy two
jurisdictional requisites: (1) a charge must hbeen filed with [the] EEOC and (2) the statutory
notice must have been received from [tHeEOC.”). “The purpose of the exhaustion
requirement is that the EEOC should have thist opportunity to nvestigate the alleged

discriminatory practices to peinit to perform its role in otaining voluntary compliance and
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promoting conciliation efforts."Ramsay v. Broward Cty. Sheriff's Offi@07 WL 6861073, at

*5 (S.D. Fla. May 24, 2007) (quotations omitted). Nowhere in the Complaint or in the Amended
Complaint does Plaintiff allege that he filed charge of discrimination with the EEOC or
obtained a statutory notice frometiEEOC. The failure to do sofetal to a Title VII claim.See
Wilkerson v. Grinnell Corp 270 F.3d 1314, 1317 (11th Cir. 2001) (“Before a potential plaintiff
may sue for discrimination under Title VI[Jhe must first exhaust [his] administrative
remedies.”). Therefore, to the extent that Rifiiasserts Title VII claims, those claims must be
dismissed.

Defamation claims

Plaintiff's defamation claims $fer a similar defect. In Florida, the statute of limitations
applicable to a defamation claim is two yeaBloom v. Alvereze498 F. App’x 867, 877 (11th
Cir. 2012) (citing Fla. Stat. 85.11(4)(g)). Though it is noter from the Complaint or the
Amended Complaint which specific statementaimiff contends weralefamatory, Plaintiff
does allude to statements tladlegedly “slander plaiiff character and employment record for
any future employment.”SeeAm. Compl. at 31. Assuming thalhe statements Plaintiff is
referring to appear on the “Employment Refererat¢diched as Exhibit C to the Complaint, the
date of that document is August 7, 2013:eECF No. [1] at 44. Therefe, any cause of action
based upon such statements must have bedmfildéater than August 7, 2015. Plaintiff filed his
Complaint on May 23, 2016, well after expirationtbé statute of limitations for defamation
claims. As a result, the defatizan claims must be dismissed.

Shotgun pleading

Defendants also argue that the Amended Caomipkaa “shotgun” pleadg. Motion at 7.

The Court agrees. PlaintiffAmended Complaint is a quirggential “shotgun pleading” — and



Case No. 16-cv-80819-BLOOM/Valle

must be dismissed accordingly — as it incorporates a multitude of colorful facts, very few of
which actually support the elementstbé causes of acticalleged therein.See Osahar v. U.S.
Postal Sery.297 F. App’'x 863, 864 (11th Cir. 2008) (s¢pon refers to pleadings that are
“replete with factual allegations and rambling legal conclusiori3dyis v. Coca-Cola Bottling
Co. Consol.516 F.3d 955, 979-80 (11thrCR008) (condemning shanin pleading that bunched
together “untold causes of action” in one courithe Amended Complaint contains facts and a
multitude of conclusory allegations with whidPlaintiff attempts to paint a picture of a
conspiracy among Defendants, culating in his termination. O€ourse, “[a] dstrict court,
before dismissing a complaint wighrejudice because of a meregdling defect, ordinarily must
give a plaintiff one opportunity to amend therg@aint and to cure the pleading defecktevens
v. Premier Cruises, Inc.215 F.3d 1237, 1239 (11th Cir. 2000) (cititebrandtsen Marine
Servs., Inc. v. M/V INAGUA Tani®&3 F.3d 728, 734 (11th Cir. 1996)). However, leave to
amend need not be given if amendment would be fuBke Christman v. Wals16 F. App’x
841, 844 (11th Cir. 2011) (“A district court maynyeleave to amend a complaint if it concludes
that the proposed amendment would be futideaning that the amended complaint would not
survive a motion to dismiss.”Aguilar v. United Floor Crew, In¢.No. 14-cv-61605, 2014 WL
6751663, at *2 (S.D. Fla. Dec. 1, 2014) (same). Adnemt in this case would be futile, as the
claims are time-barred.

IV.Conclusion

Even under the relaxed pleadiatandard afforded foro selitigants, the Court finds that
Plaintiffs Amended Complaint fails.See Abele v. Tolberf30 F. App’'x 342, 343 (11th Cir.

2005). Accordingly, Defendants’ Motion to Dismi&CF No. [29], is GRANTED. Plaintiff's
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Amended Complain&ECF No. [19], isDISMISSED WITH PREJUDICE. The Clerk of Court
is DIRECTED TO CLOSE this case.

DONE AND ORDERED in Miami, Florida, this28th day of November, 2016.

BETH BLOOM
UNITED STATESDISTRICT JUDGE
cC: counsel of record
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