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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO: 9:16:CV-80850ROSENBERG/BRANNON

JOHN DOE,
Plaintiff,
2
LYNN UNIVERSITY, INC.,
A Florida not for profit corporation

d/b/a Lynn University,

Defendant.
/

ORDER DENYING NON-PARTY’S APPEAL AND GRANTING IN PART AND
DENYING IN PART PLAINTIFF'S APPEAL OF PROTECTIVE ORDERS

The Magistrate Judge has, for monitemefully curatedliscovery in this sensitive, hotly
contested caséndeed, in the last two montlatone three hearings have been held on discovery
matters.Two motions for protective ordehave beemade. DE 70, 690ne motion—madeby
Mary Roe’s paremstand requestinghat their depositions be precluded or, alternatively, stayed
was denied. DE 7@uling on DE 70) Theother—a motion byMary Roerequesting the same
relie—was granted in part and deniedpart. DE 85 (ruling on DE §9Mary Roe’sdeposition
was allowel to go forward, but certain conditions were imposddThese orders are now being
appealed by PlaintifiJohn Doeand by thenonjpartieswhosedepositions they concern, Mary
Roeand her parentsDE 91, 92.Mary Roeand her parents hafided a Response® Plaintiff's
Appeal Plaintiff has not done likewis®E 109. The expedited briefing schedule did not permit
the filing of a ReplyDE 88.For the reasons discussed beltlhe appeal byvary Roeand her

parentss DENIED. John Doe’s apgal iSGRANTED IN PART AND DENIED IN PART .

! John Doe and Mary Roe are pseudonyms.
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.  STANDARD OF REVIEW

The ordersat issueare not dispositive ofrgy party’s claim or defense rather,they are
nondispositive discovery orderSee Malibu Media, LLC v. Dp®&23 F.Supp.2d 1339, 1346
(M.D. Fla.2013). The appealing parties, therefoleear the heavy burden of showing that the
orders are “clearly erroneous or contrary to la@8’ U.S.C.8 636(b)(1)(A). It is “extramely
difficult to justify alteration of the magistrajadge’s nondispositive actioris12 Wright, Miller
& Marcus, Federal Practice and Procedure Civ. 8d3069 because “[dgar error is ] highly
deferential standard of reviewHolton v. City of Thomasville School Djs#25 F.3d 1325, 1350
(11th Cir. 2005).

An orderis clearly erroneous where, “although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm convitttedra mistake
has been committedrolton, 425 F.3d at 1350 (internal citations and quotation marks omitted).
An order is contrary to law where “it fails to apply or misapplies relevanitegtcase law or
rules of procedure.Tolz v. Geico General Ins. GdNo. 08cv-80663, 2010 WL 384745, at *2
(S.D. Fla. Jan. 27, 2010).

. ANALYSIS

Under Federal Rule of Civil Procedure 26(c)élyourtmay “issue an order to protect a
party or person from annoyance, embarrassment, oppression or undue burden or expense” upon a
showing of “good cause.” The good cause standard “calls for a sounsbkesigimate need to
limit discovery of the subject informationSierra Equity Group v. White Oak Equity Partners,
LLC, 672 F.Supp.2d 1369, 1370 (S.D. Fla. 2009). “In addition to requiring good cause, [the
Eleventh Circuit] has also required the district court to balance the istefestose requesting

the order."McCarthy v. Bennett Bank of Polk Courly6 F.2d 89, 91 (11th Cir. 1989).



Mary Roeand her parents both argtiat the Magistrate Judge erred in permittingir
depositiongo go forward at all. DE 91Alternatively, Mary Roeand her parents both contend
that the Magistrate Judge erred by failing to stayr tdepositios until after a ruling on the
pending motion to dismissd. Plaintiff argues that the Magistrate Judge erred by disallowing
audiovisual recording of Mary Roe’s depositibiy,not allowing Plaintiff to appear in person at
Mary Roe’s depositionby prohibiing Plaintiff from asking relevant deposition questions of
Mary Roe by ordering the Plaintiff to hand ovéis proposed depositions questidias Mary
Roeto all parties, and by limiting Mary Roe’s deposition to three hours. DE 92 at 17. The Court
now addresses each of these argumentsirn, starting with those advanced by Mary Roel
her parents

A. WhetherThe Magistrate Judge Err&y Declining To ProhibiMary Roe’s
DepositionAnd That Of Her Parents

Mary Roe argues that it was clearly erroneous and contrary to latheavagistrate
Judgeto permit her deposition. The Court disagrees. The Magistrate Judge did ndityerr
concluding that Mary Rofiled todemonstratggood causdor precluding her depdsn. And,
even ifthe Magistrate Judgead erred by soconcluding it would not have been error for the
Magistrate Judge to conclude that Mary Roe’s intéreabt being deposed was outweighed by
Plaintiff's interest in obtaininghe relevantnformation inherpossession

“The burden of showing good cause to preclude a deposition altogether is a heavy one.”
Dunford v. Rolly Marine Service G233 F.R.D. 635, 637 (S.D. Fla. 20(6bllecting cases).
Here,Mary Roe is a nomarty andtwo treating physicianattestedhat sitting for a deposition
would exacerbatéMary Roe’sJuvenile Myoclonic Epilepsythreatening her welbeing DE 69
1, 69-2.But it was not reversible error fohe Magistrate Judge concludehat these attestations

did not provide good cause for precludingr depositionaltogether even in light of her non



party status Indeed, the incrediblseverity of the circumstances in both of the cases cited by
Mary Roeonly reinforceshe absence of clear error heBee, a., id. (finding the sort of “rare
circumstance[] that may preclude the taking of a deposition altogether” wkpment was
presently hospitalized as a result of a “serious acute brain iwonthat is life threatening”)n
re McCorhill Pub., Inc. 91 B.R. 223, 225 (S.D.N.Y. 1998precluding deposition in light of
“unequivocal testimony” that deponent may have been “catapulted into heart failurej disr
deposition).

Moreover, Mary Roe possessasgtaininformation about her interactions with Defiamt
that isbothunique andelevantto Plaintiff's Title IX claim. Even had Mary Roe presented good
cause for precluding her deposition, it would not have been error for the Magistdage to
conclude that her showing of good causes outweighed by Rintiff’s interest in obtaining this
relevant testimony. The Court, therefore, affirms the Magistrate Judgeision to permit Mary
Roe’s depositiof.

The appealfurther states that “Ro@nd her Parentsbject to the Magistrate’s Orders to
the extent that they permit the taking of Raed her Parents’depositions.”DE 91 at 3
(emphasis added). However, the only argus@nésented as to why it was clearly erroneous to
permitthe depositions of Mary Roefsmarentsis that they are not parties to the litigation and that
their testimony is of minimal relevancBE 91 at 45. The Court cannot find that these reasons
alone provide good cause for precluding the depositions of Mary Roe’s parents. As the Court
noted above, the burden is a heavy one. The Court, therefore, affirms the Magistrate Judge

decision to permit the depositions of Mary Roe’s parents.

% The conditions that the Magistrate Judge imposed on that deposition for MarypRuielgion
are discussed in the sections that follow.



B. Whether The Magistrate Judge Erred By Failing To Continue Mary Rmgssition
And That Of Her Parents Until After An Order On The Pending Motion To Dismiss.

Mary Roeand her parents also objdot“[tlhe Magistrate’s implicit finding that there is
no need to defer the depositions until after the decision on the pending motion to diBiss.”
91 at 6.Thisargument is moot. On January 10, 20thg, Courtissued arOrder clarifying that a
decision on the pending motion to dismiss will issue in advance of the depoSteB& 95.

C. Whether The Magistrate Judge Erred By Disallowdugliovisual Recording.

Federal Rule ofCivil Procedure 30(b)(3) states thaestimony may be recorded by
audio, audiovisual, or stenographic mearBut there is a caveat: “[u]nless the court orders
otherwise.” Fed. R. Civ. P. 30(b)(3Here,the Magistrate Judgerdered othevise. SeeDE 85
(“The deposition shall not be videotapgdPlaintiff argues that this order was clearly erroneous
and contrary to lawNot so.

Defendant first argues that “Mary Roe has not shown good cause justifyimgguoest
that her deposition not be videotaped.” DE 92 %&tMary Roe’s Motion for Protective Order
included supporting letters from her physiciastating that being subpoenaed had increased
Mary Roe’s anxiety level, which posed a threat to her health betamséional . . . stressoese
known to exacerbate [] generalized tonic clonic seizui2k.'691. Her counsefrgued that the
“obvious intimidation” that would result from videotaping her deposition would “only further
raise Roe’s level of anxiety and create a greater risk of seizures further jeingaRioe’s
mental and physical health.” DE 82 at 2. It waserodr for the Magistrate Judge to conclude, in
light of that evidence and counsel's comrsmmseargument, that good cause existed for
requiring Plaintiff to take Mary Roe’s deposition by other available means.

Defendant also argues than) dalance, Platiff's interestin a videotaped depoin

outweighs Mary Roe’s interest not being videotapedrlaintiff’'s focus is the litigation value of



a taped deposition. The Court acknowledges the support for the proposition that an audiovisual
deposition is avaluable toal However, there is nothing clearly erroneous or contrary to law
about he Magistrate Judgedecision that this litigation valus outweighed by the potential cost

to Mary Roe’s healthin the absence of clear error legal authority to theontrary the Court
affirmsthe Magstrate Judge’s decision that ‘i§ deposition shall not be videotaped.” DE 85.

D. Whether The Magistrate Judge Erred By Not Allowing Plaintiff To AttenBerson.

Plaintiff argues that it was clear error to prohibit Plaintiff from attendingyMRoe’s
deposition in person. It was ndthe Federal Rules of Civil Procedure specify that a protective
order may “designate[] the persons who may be present while discovery is teoiitdbed. R.

Civ. P. 26(c)(1)(E). And, upon a showin§good cause, Rule 26(c)(1)(E) permits the exclusion
of a party. Before the 1970 revision of the Rules of Discovery, courts could exdlteecapt

the parties to the actiorand their officers or counsel . . Fed. R. Civ. P. 30(bjemphasis
added).The 1970revision expanded courtsiuthority, permittingthe exclusion of anyone not
designated by the couee Galella v. Onassid87 F.2d 986, 997 (2d Cir. 1973).

It was not reversible errdor the Magistrate Judge to conclude that such good cause was
shown heré Mary Roe suffers from Juvenile Myoclonic Epilep&E 69.As a result, she is
subjectto grand mal seizuresd. The primary factors in causing these seizures: anxiety and
stress.According to me of her treating physicians[Mary Roe] has experienced severe
depression and anxiety as a result of the assault8BE And here has been a corresponding

spike in her seizure rate. Between 2011 and 2014 Mary Roe experienced four seizines; i

% The cases cited bylaintiff areeach distinguishablé=or example,ri Ferrigno v. Yoder495
So.2d 886,888 (Fla. 5t DCA 1986), the court held that the trial court abused its discretion by
granting a protective order requiring a husband and wife to be deposed sephrftehd that

the need to “elicit candid responses” did not constitute good cause.thieasserted good cause
is the need to protect a non-party’s health, which is hardly analogous.
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nine months followinghe alleged rape she experienegght seizuresld. Mary Roe’streating
psychiatrist attested théls]ince receiving the subpoena, [Mary Roe’s] level of anxiety has
increased and she has been experiencing nightm#astibacks at night and als@nse
flashbacks during the day.” DE @9 That evidence demonstrates that the anxiety caused by her
deposition may wll worsenMary Roe’s condition. In light of that good causewds neither
clearly erroneousor contrary to law for the Magistrate JudgespareMary Roe the prospect of
sitting face to face with her alleged rapist in an attempt to mitigate someabtiety.

The balance of interests does not require a different reBut Magistrate Judgdas
taken corresponding measures to protect John Doe’s rights as a party. John Dogp@aaywn
Skype or other electronic means so long as Mary Roe cannot see him.” DHte 8sill,
therefore, be able to hear the questions asked as well as the responses given. And tlee©rder
not preclide reattime communication between John Doe and his counsel. On the contrary, the
two will be able to communicate by reahe electronic means, such as text or instant
messaging, during the deposition. John Doe will also be able to consult with his coumsgl duri
breaks. Any breaks taken to facilitate discussion between John Doe and his collimsx| lvei
countd against the time permitted fthre depositionThe Magistrate Judge’s order that John
Doe may not appear in person is affirmed.

E. Whether The Magistrate Judge Erred By Prohibiting Plaintiff's Counseh Asking
Relevant Deposition Questiot¥ Mary Roe

During a discovery hearinghe Magistrate Judgerdered Plaintiff to submit for review
any and all questions that Plaintiff plathto askMary Roe during her deposition. Plaintiff
submitted approximately one hundred and twesutgh questiongifteen deposition questions
were approved byhe Magistrate JudgéPlaintiff does notargue on appeahat heshould not

have been required to preséné Magistrate Judgeith his deposition questiorfer screening



and approval Rather Plaintiff argues thathe Magistrate Judgerred by excludingrelevant
questions' For the reasons below, the Court affirms in pad reverses in part.

To provide context fothe Court’s review of the Magistrate Judge’s rulingRbaintiff's
proposed deposition questions, the Céinds it necessary tolarify what this case is about, and
what it is not.The nature of a numbei the proposed questions suggests confusion asactly
what the issuesare being litigated in this case. Title IX “bars the imposition of university
discipline where gender is a motivating factor in the decision to disciphfiesuf v. Vassar
College 35 F.3d 709, 715 (2d Cir. 1994Jitle IX challenges to university disciplinary
proceedingsan, as the Second Circhiasobserved, be lumped into two categariesoneous
outcome and selective enforcemeditudents bringing a selective enforcement chadieligge
that, guilt or innocence aside, the student’s gender affected the penalty imposktistion to
initiate the proceeding, or both. DE 45 at 4. Students bringing an erroneous outcorregehall
allege thagender bias played a role in the wrongful conviction of an innocent stidlent.

Plaintiff, who has brought an erroneous outcome challenge, characterizes asdh cr
issue in this case” whether “in truth and in fact [Mary Roe] consented to engagsegual
intercourse with Plaintiff on Septeer 18, 2015.” DE 92 at 5. That position misconceives the
erroneous outcomehallenge Whereas the focus in a selective enforcement challenge is on
whether gender affected timatiation of the proceedinger thepenaltyimposed the focus in an
erroneousutcome challenge is amhether gender affected theocesslt is true that “the claim
is that the plaintiff was innocent and wrongly found to have committed an offerissuf 35
F.3d at 715. Buthte centrafjueston is not whether Plaintiff is “innoo#’ in the sense that he did

not commit the act of which he stood accused. &athis whether Plaintiff is “innocenih the

* The complete list of questionsdsntained in sealed dockentry 106.
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sense that he was found to have committed that act following a proceeding that could not support
that result. Plaintiff must timeshow the required connection between #naineous outcomand
Plaintiff's gender

Plaintiff further argues that “if [Mary Roe] consented to having sex widmeff . . .
[the] penalties imposed upon Plaintiff will be shown to have been a shamestyrav justice,
and a violation of his due process rights under Title 1X.” DE 92 at 10. But, again, thabrpositi
misconceives therroneous outcome challenge. Consider this hypothetical. Imagine a student
that is, indeed, innocent‘in truth and in fact,” to borrow Plaintiff's phrase. DE 92 at 5.
Defendant fails to uncover evidence of the student’s innodéngcegh no fault of its ownThe
physical evidences in equipoise and withesswith exculpatory testimony simply dsnot come
forward. The decision makers are left to assess the credibility of the parties’ testiAftarya
procedurally flawless hearing, tdecision makers credit the testimony of the aeduBhe result
would be“wrong” as a matter of fact. But Plaintiff very well magt succeed on an erroneous
outcomechallenge. The outcome must be accuratéhe sense that it was not the result of a
“procedurally or otherwise flawed proceediny.tsuf 35 F.3d at 715t need not be accurass
a matter of truthThis distinction is pivotakit separates the relevaateas of inquiry from the
merely tangentiabnes.

With that clarificationin mind, the Court now turns to the matter at haRdle
26(c)@)(D) empowerscourts issuingprotective ordesto “forbid[] inquiry into certain matters,
or limit[] the scope of disclosure or discovery to certain mattiise’ standards “good cause,
which calls for a sound basis or legitimate need to limit discowttiie subject information.”
Sierra Equity Group v. White Oak Equity Partners, L.I6Z2 F.Supp.2d 1369, 1370 (S.D. Fla.

2009).“In addition to requiring good cause, [the Eleventh Circuit] has also required thetdistri



court to balance the interests of those requesting the oMe€arthy v. Bennett Bank of Polk
County 876 F.2d 89, 91 (11th Cir. 1989).

Mary Roe has shown thaer alleged assauéind the ensuing investigatiamaused her
anxiety which, in turn, led to an increasehar seizure ratdDE 69 She has also shown that the
looming deposition in this case hasther increasedher anxiety, making another spike in her
seizure ratdikely. Id. Indeed, wo physicians attested to theeat to Mary Roe’svell-being DE
69-1, 692. The MagistrateJudge in light of that evidencegoncludedthat thedemonstrated
threat toMary Roe’shealth was good cause to lintlite scope oher deposition, which concerns
the same alleged assault and investigation that precipitated the wordeméndnealth prolems
That conclusion is neither clearly erroneous nor contrary to Raintiff, howeverasserts that
his countervailing interest in exploring areas of inquiglevant to his caseutwaghs Mary
Roe’s stated interest with regard to each of the questions subtoittieel Magistrate Juddger
review and approval. Whether the Magistrate Judge erred in reaching the oppositeiaonclus
with regard to many of those questions is the inquiryrémmains’

Plaintiff's proposed questions agroupedinto several general topics designated by
headings. For theake of clarity, the Coudraws on Plaintiff's organizatiorand begins with a
summary of its ruling. The first sectiaf Plaintiff's proposed questions, labeled “Background,”
contains questions one through thitlyee. The second section, labeled “Lynn University,”
contains questions thirfpur through fortyfour. The Court affirms the Magistrate’s ruling with
regard tothe question# both of these sections (i.e. questions one through-fouty. Plaintiff

may, therefore, only ask those previously apptdevspecifically, questionsene, two, and thirty

®> The Court emphasizes that it has only evaluated whether the gaefsimal ought to be
excluded under therotective order. This evaluation is not to be taken as any indication that
other objections (as to compound questions, privilegge)are not warranted.
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four and “any reasonable folleup questions pertaining [] to these permitted questionse’
third section, labeled “[John Doe],” contains questions foviy through eightyeight. The Court
affirms the Magistrate’s ruling with regard to the questions in that sectiomtifPlanay,
therefore, not ask any of questions fefitye through eigly-eight. Thefourth section, labeled
“The Lynn UniversityDisciplinary Process Against [John Doéhd The Conduct Hearing Of
December 11, 2015,” contains questions eighite through one hundred and fifteen. The Court
reverses the Magistrate Judgdacsion to permitonly some of these questions. Plaintiff may
ask allof the questions in this section. Finally, the Court affirms the Magistrate 3udiggsion
regarding the aef-yetunknown questions about the five documents contained in the fifth
section, labeled “Witness’ Prior Statements.”

a. Questions 1-44: Labeled “Background” and “Lynn UniverSity

With regard to the first fortyjour questionsthe Court affirms the Magistrate Judge’s
decision to exclude all but questiowmse, two, four, and thirty-four As noted above, the
Magistrate Judge did not err in concluding that Mary Roe had shown good cause fdimigestric
the scope of her deposition. The question, therefore, is whether Plaintiff's stedssbti in
exploring areas of inquiry relevant to his case outweighs Mary Roe’s infEnedirst forty-four
guestionsall go to generalized backgroundone strike at the issues at the heart of this case. In
light of that limited relevancyit was not clear error or contrary to law for the MagitgrJudge
to conclude that Mary Roe’s interest in their exclugian protecting her health, particularly in

light of her nonparty statusyvon the day.

® This same analysis applies to questifams/-five, eighty-seven ad eightyeight contained in
the group of questions labeled “[John Doe].”
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b. Questions 45-88_abeled fJohn Doel.”

The Court reverses the Magistrate Judge’s decision to exclude questions-sawenty
eighty and eightyone in theirentirety, but affirms the Magistrate Judge’s decision to exclude the
remainder of questions forfwe through eightyeight. Again, the good cause assertedamely,
the protection of Mary Roelsealth—is sufficient. Therefore, the Court turns to the balancing of
interests. But unlike the first forfpur questions, which all go to generalized background,
guestions fortyfive through eightyeight address different subjects. The Court will, accmylgt
address them in sub-groups.

Questions 4819 As written, questions fortgix’ through fortynine go to the events of

September 18, 2015 that preceded the meeting between Mary Roe and Rldiatflactually
occurred before the pair met, however, is not at issue in this case. Whatsgeatsi how the
Defendant went about investigating the events of September 18, 2015, what information
Defendant ultimately possessed, and how Defendant actidinformation in the disciplinary
proceeding against Plaintiff. Those directly relevant areas of inqugynot addressed by
Plaintiff's questions, as writteThere is a clear distinction, as far as relevancy is concerned,
between questioning Mary Roe about the actual events of September 18, 2015, and asking Mary
Roe what she told representatives of Defendant about those events during the iroresingiat

the ensuing proceedings. So, once again, the Magistrate Judge did not err by mgrttrasti
limited relevancy of the actual events of September 18, 2015 against the threat teddary

health as well as her ngurarty status and concluding that the questions ought to be excluded.

Questions 562 and 6467: As written, questiondifty through sixtytwo and questions

sixty-four through sixtysevenall go towhat actually occurred between Mary Roe and Plaintiff

" Question fortyfive is addressed below.
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on the night ofSeptember 18, 2015. But, as discussed abwkiat actually occurred between
Mary Roe and Plaintiff on the night of September 2&15 isnot at issue. So, once again, the
Magistrate Judge did not err by contrasting the limited relevancy of the amtaatsof
September 18, 2015 against the threat to Mary Roe’s health as well as {partyostatus and
concluding that the questions ought to be excluded.

Questions 63 and 747: As written, questiorsixty-three andquestionsseventyfour

through seventgeven go to the evenitamediately following Plaintiff's alleged assault (i.e. the
events of September 18, 2046d of the early hours of September 19, 2015). But, what actually
occurred immediately following Plaintiff's alleged assault is not at isBbheMagistrateJudge

did not err by contrasting the limited relevancy of the events immediately fojoRlaintiff's
alleged assault against the threat to Mary Roe’s health as well as hpartorstatus and
concluding that the questions ought to be excluded.

Questiols 6873 As written, questions sixtgight through sevenithree go to what

actually occurred during the investigation of the alleged assault conducted BgdaeRaton
Police DepartmentWhat actually occurred during the investigation conducted by theaBo
Raton Police Department is not at issue. So, the Magistrate Judge did not entragtmg the
limited relevancy of what actually occurred during the investigatiorihef alleged assault
conducted by the Boca Raton Police Department against the tthidatry Roe’s health as well
as her non-party status and concluding that the questions ought to be excluded.

Questions 781 However, questions seventyght through eightyone aredirectly

aimed at the issue in this case. For this reason, it was clear error for therdfiagiatige to
exclude these questianBlaintiff ought to be permitted to inquire as to the identity of the

University officials with whom Mary Roe discussed the events of September 18, 20l as w
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where and when those discussioosk place. Plaintiff also ought to be able to ask what Mary
Roe told University officials about the events of September 18, Zamtiff also oughto be

able to ask whether any University official tested Mary Roe’s blood dldekiel between
Septembr 17 and 21, 2015 and, if so, where and what the results were. These questions go
directly tohow the Defendant went about investigating the events of and surrounding September
18, 2015,and what information Defendant ultimately possesdedally, Plaintff ought to be

able to ask Mary Roe whether any University official encouraged her ttufasgtiroceedings
against him with either the University or the Boca Raton Police DepartmentgUédstion goes
directly to the issue of bias (assuming, of course, that the encouragemernirberecsinection

to Plaintiff's gender).Because the information discussed above is directly relevanth&b
Plaintiff must establish in hisase and is possessed (in all likelihood) only by Defendant and
Mary Roe, the balancef anterests as to questions seveaight through eightpne favors
Plaintiff. Therefore, the Court reverses the Magistrate Judge’s decision to excluderguesti
seventyeight through eighty-one.

Questions 8:B5: Questions eightywo through eightyfive all go to the content of Mary

Roe’s discussions with her parents and her Lynn University roommates amds feabout the

events of and surrounding September 18, 2015. But, as discussed above, what Mary Roe’s
parents or Mary Roe’s friends did or knew is not at is§bes,the Magistrate Judge did not err

by contrasting the limited relevancy of Mary Roe’s discussions wittpaeents and her Lynn
University roommates and friends about the events of and surrounding September 18, 2015
against the threat to Mary Roe’s health as well as hepady status and concluding that the

guestions ought to be excluded.
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Questions 45, 888 Questionforty-five goes to what communication, if any, occurred

between Mary Roe and John Doe before and/or after the day a@rsdupiestiongighty-six
through eightyeight concern Mary Roe’s fure plans visavis Defendant The portion of
guestion fortyfive discussing the existence of any communication with Intepreceding the
day at issue in this case is generalized backgi@and the analysis conducted in-seltion(a)
applies. The forwartboking questionsn eighty-six through eightyeightdo not bear on how the
Defendant went about investigating the events of and surrounding September 18, 2015, what
information Defendant ultimately possessed, and how Defendant acted on thattinformtne
disciplinary proceeding against Plaintiff. Because those directly rél@evaas of inquiry are not
addressed by Plaintiff's questions as written, the Magistrate Judge did bgtantrasting the
limited relevancy of those forward looking questions against the threat to Mary Readth as
well as her nofparty status and concluding that the questions ought to be excluded.

c. Questions 8415: Labeled “The Lynn University Disciplny Process
Against [John Doe] And The Conduct Hearing Of December 11, 2015.”

The Court reverses the Magistrate Judge’s dectsi@xcludesome ofquestionseighty
nine through one hundred and fifteelll questions contained in this section ought to be
permitted.These questionare all directly relevant to the issues in this casew the Defendant
went about investigating the events of and surrounding September 18, 2015, what information
Defendant uimately possessed, and how Defendant acted on that information in the disciplinary
proceeding against PlaintifGiven that these issues are directly relevant to Plaintiff's claim, the
Court finds that the Magistrate Judge erred by finding that, on legldresequestions ought to
be excluded. Mary Roe’s account of the process is unique and important. Withoumiiff Plai
would be left to rely largely on accounts given by the party this lawsuit has beehtgamst,

raising the usual concerns about bias and motive.
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d. Topics 15: Labeled “Witness' Prior Statemerits

Finally, the Court affirms th&lagistrate Judge’slecision to exclude discussion of the
five topicscontained in the final section labeled “Witness’ Prior Statements.” The Magistr
Judge requested questions for assessment. But, in this final Section, Plaintifégronly a list
of prior recorded statements asserting broadly that he desired to questioRdédaapout aspects
of them, including their accuracy. The Magistrate Judge could not have been @xjwecte

meaningfully assess that list. Nor will this Court attempt to do so.

e. Questions Not Addressed By The Magistrate Judge.

As previouslynoted, the proposed questions, coupled whthbriefing, makeclear that
considerable confusigpersists with regard tehatis (and is not) relevant to Plaintiff'Eitle IX
claim. The Court hasiow clarified. In view of that clarificationit is only fair thatPlaintiff be
given the opportunityfo ask Mary Roe questiorthat were not previously submitted to the
Magistrate Judgbut nevertheless adirectly relevant to thee threeareasof inquiry—how the
Defendant went about investigating the events of and surrounding September 18, 2015, what
information Defendant ultimately possessed, and how Defendant acted on thattinformtne
disciplinary proceeding against Plaintifs Mary Roe’s accounof the process iboth unique
and importantPlaintiff should be permitted to exploreThe Plaintiff may also, as was noted by
the Magistrate Judge, ask reasonable follpwvquestionsPlaintiff is cautioned, however, to
adhere narrowly tthe specift relevant areas of inquiry that the Court has clearly articulated and
reiterated throughout this Ordédary Roe is a noiparty who will, according to her physicians,
be strained by sitting for a deposition in this case. The Court takes very setieusigasures

that have been put in place to protect her pursuant to Federal Rule of Civil Procedure 26(c
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F. Whether The Magistrate Judge Erred By Requiring Plaintiff To Turn OnagyoBed
Deposition Questions For May Roe To All Parties.

Plaintiff's final argument is that the Magistrate Judge erred as a matter bylawering
that the list of proposed deposition questiobs turned over to all parties. The Court agrees.
Opinion work product encompasses all materials that reflect an attorneytal nmepressions,
conclusions, opinions, or legal theorig¢sickman v. Taylar 329 U.S. 495 (1967)Proposed
deposition questions fall under that umbrella, providing important insight into an attorney’s
approach to the case. It was, thereforepreto require that Plaintiff provide his proposed
guestions to all parties involved in this litigation.

Mary Roe argues that if the questions are sealed her counsel will not be détierimine
whether Plaintiff is abidingoy the limits imposed on discovery. It tsue that the precise
guestions excluded have not been made known to Mary Roe. However, the Court will know.
Should the Court find upon a motion before the Court and a review of the deposition transcript
that Plaintif violated the restrictions imposed on Mary Roe’s deposition, appropriate sanctions
may be imposed. Furthermore, where questions apart from those submitted to theatagist
Judge are concerned, Mary Roe’s counsel will be able to identify whethet tirose questions
are limited to the topic ohow the Defendant went about investigating the events of and
surrounding September 18, 2015, what information Defendant ultimately possessed, and how
Defendant acted on that information in the disciplinamyceeding against PlaintiffDiscovery
into that investigation necessarilyincludes communicationshat took placebetween the
Defendant and Mary Roe.

G. Whether The Magistrate Judge Erred By Limiting Deposition To ThreesHour

Plaintiff objects to the Mgistrate Judge’s decision to limit Mary Roe’s deposition to

three hours. HoweveRlaintiff provides no argument in support of his objection apart from the
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blanket statement (applicable to all of his objections) that “these restrictioneNi&lintiff's
due process rights to discover facts relevant to this case so as to be abpate for trial.” DE
92 at 4.The Court declines to find that the Magistrate Judge committed reversible eligtt in
of this sentence. However, after the deposition, lshBlaintiff be ofthe viewthat he was not
able to exhaust thpermissibleareas of inquirydiscussed in this Order, he may move for
additional time to depose Mary Ro&ny such motion shall outline with specificity the matters
that remain unaddressand why such matters could not be covered in the allotted time for the
deposition.The Court also remphasizes that any breaks will not count toward the three hours
permitted by the Magistrate Judge.
lll.  CONCLUSION

The appeal by Mary Roe and her parentsDENIED and John Doe’s appeal is
GRANTED IN PART AND DENIED IN PART . John Doe shall be allowed to ask the portions
of questions sevenight through eightyone discussed above. John Doe shall be permitted to
ask questions eightyine through onehundred andfifteen. John Doe maylso ask other
guestiongegarding how the Defendant went about investigating the events of and surrounding
September 18, 2015, what information Defendant ultimately possessed, and how Defendant
acted on that information in the digbhary proceeding against Plaintiff, together with
reasonable follow-up questions.

DONE and ORDERED in Chambers, Fort Pierce, Florida, this 19th day of January,

2017.
..a"-_ " H/
(Teb A Ui,
ROBIN L. ROSENBERG Lg‘éf
Copies furnished to Counsel of Record UNITED STATES DISTRICT JUDGE
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