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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 16-cv-80860-BL OOM /Valle
SHIPPING AND TRANSIT, LLC,

Plaintiff,
V.

WOV, LLC d/b/a VAPESHOP.COM,

Defendant.
/

ORDER ONMOTION TO DISMISS

THIS CAUSE is before the Court upon Defendant, WOV, LLC’s (“Defendant”) Motion
to Dismiss for Lack of Personal Jurisdiction, ER&. [16], seeking to dimiss Plaintiff Shipping
and Transit, LLC’s (“Plaintiff’) Complaint, ECINo. [1]. The Court has carefully reviewed the
Motion, all supporting and opposing submissions, therdeicothis case, and applicable law. For
the reasons set forth belothe Motion is granted.

. BACKGROUND

Plaintiff filed this action on May 31, 2016lleging direct patent infringement (Count 1)
and indirect patent infringement (Count Il). Pk asserts that it ownall rights, titles, and
interests in, and/or has standing to sue foresd patents, including U.S. Patent Number
6,415,207 (the “207 Patent”), entitled “System afethod for Automatically providing vehicle
status information,” U.S. Patent Number 6,904,36% “359 Patent), eitled “Notification
System and Methods with User-Definable Noéfions Based Upon @urrence of Events,”
U.S. Patent Number 6,763,299 (the “299 Patemiititled “Notification systems and methods

with notification based upon prior stop locatigrend U.S. Patent Number 7,400,970 (the “970
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Patent”), entitled “System and Method for Advance Notification System for Monitoring and
reporting Proximity of a Vehicle.” Compl. | 7-1@laintiff alleges thaDefendant has directly
and indirectly infringed the 207, 359, 299, afd0 Patents through adties, programs,
applications, functions, systems and methoded the use of tracking and notification
technologies within its “Advance Ship Nee” and “Shipping Confirmation Emailid. 1 13,
17.

Plaintiff asserts that Defelant, a Colorado corporationitiv its principal place of
business in Castle Rock, Coloratimansacts business in Florida awdhin this Judicial District
through use of its electronic tracking, text, dnaad other messaging to customers within this
State and Judicial District anldlas, at minimum, offered tprovide and/or has provided to
customers within this Judicial District artiroughout the Stat of Florida services and/or
products that infringe claims” dhe 207, 359, 299, and 970 Pateidsy 6. Plaintiff maintains
that this Court has personal jurisdiction over Defnt pursuant to Flmla’'s long-arm statue
because Defendant “(a) operates, conducts, eagagand/or carries on a business or business
adventure(s) [sic] in Florida and/or has an office or agency in Florida; (b) has committed one or
more tortuous acts within Florida; (c) was amdis engaged in subsii#al and not isolated
activity within Florida; and/or (dhas purposely availed itself Bforida’s laws, services and/or
benefits and therefore should reasonably anticipateg hailed into one or more of the courts
within the State of Florida.ld. { 3. Defendant moves to dismiss this action for lack of personal
jurisdiction.

1. DISCUSSION
“Federal Circuit Law governs the issue ofetler a court has personal jurisdiction over a

defendant in a patent infringement clairRbblor Mktg. Grp., Inc. v. GPS Indus., In645 F.
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Supp. 2d 1130, 1148 (S.D. Fla. 2009) (citiElgcs. For Imaging, Inc. v. Coyl840 F.3d 1344,
1348 (Fed. Cir. 2003%kee also Autogenomics, Inc. Oxford Gene Tech. L{db66 F.3d 1012,
1016 (Fed. Cir. 2009) (“[W]e apply Federal Ciiiclaw because the jurisdictional issue is
intimately involved with the substance of tppatent laws.”) (internal quotation marks and
citation omitted).

Where, as here, the parties have not condutitzovery, a @intiff need ‘only . . . make
a prima facie showing that [a defendant is]sishject to personal jurisdiction. As such, the
pleadings and affidavits are to be construethénlight most favorable to [the plaintiffj]Avocent
Huntsville Corp. v. Aten Int'l Cp552 F.3d 1324, 1328-29 (Fed. (3A08). Indeed, “[i]n the
procedural posture of a motion to dismiss, a district court must accept the uncontroverted
allegations in the plaintiff's complaint as true and resolve any factual conflicts in the affidavits in
the plaintiff's favor."Coyle,340 F.3d at 1349.

Here, Plaintiff asserts that this Courtshaoth general and specific personal jurisdiction
over Defendant. “General personal jurisdictioguiees that the defendant have continuous and
systematic contacts with the forum state, whikecHfic personal jurisdiction can exist even if the
contacts are not continuous and systemaetzila, Inc. v. Anser Innovation LI.620 F. App’x
941, 943 (Fed. Cir. 2015). The Cowiill address each in turn.

A. General Jurisdiction

“Under general jurisdiction, the exercise of jurisdiction is proper where the defendant has
continuous and systematic contaétslicopteros Nacionales de Colombia, S.A. v. H&EK U.S.

408, 416, 104 S. Ct. 1868, 80 L.Ed.2d 404 (1984), withfahem state, even if those contacts
are not related to éhcause of action.Coyle 340 F.3d at 1349. “[T]he proper inquiry . . . is

whether a foreign corporation’s ‘affiliations withetfstate are so continuous and systematic as to
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render [it] essentially at Imoe in the forum State.'Daimler AG v. Baumanl34 S. Ct. 746, 749,
187 L. Ed. 2d 624 (2014) (quotirigoodyearDunlop Tires Operations, S.A. v. Browi81 S. Ct.
2846, 2851 (2011)) (quotation marks omitted). “[T]he inquiry ur@leodyearis not whether a
foreign corporation’s in-foruncontacts can be saitb be in some sense ‘continuous and
systematic,’ it is whether that corporatiorédfiliations with the Stag¢ are so ‘continuous and
systematic’ as to render [it] essi@atly at home in the forum State.Daimler, 134 S. Ct. at 761
(quoting Goodyear 131 S. Ct. at 2851%ee, e.g Perkins v. Benguet Coolgdated Mining Ca.

342 U.S. 437, 448 (1952) (finding meral jurisdiction where the defendant had established a
temporary management office in the subjéotum during wartime). Thus, a nonresident
corporation will be subject to generatigdiction only in the “exceptional case.”

Plaintiff attaches the affidavit of its CE®gter Sirianni, in support of its assertion that
jurisdiction is proper. Mr. Sianni’'s affidavit, however, lagy reasserts the conclusory
statements and arguments presented in tiffanresponse brief urging that Plaintiff has
demonstrated the Court’s jurisdiction over Defend@egtSirianni Aff. I 4 (“Plaintiff has shown
the necessary ‘continuous systeimatontacts’ with Florida ta@onfer general jurisdiction over
Defendant.”);id. 1 5 (“Likewise, Plaintiff has satisfied tlleree-part test for specific jurisdiction
over Defendant.”)id. 1 6 (“Plaintiff has purposglavailed itself of the fvilege to do business in
Florida or purposely directed its activities toward Floridad)f 7 (“Plaintiff's claims ‘arise out
of, or result form,” forum-reled activities by Defendant.”). § 8 (“Exercising jurisdiction over
Defendant would be reasonable and does fif@nd ‘traditional notions of fair play and
substantial justice.”).

Plaintiff contends that‘Section 48.193(2) creates mgral jurisdiction based upon

[Defendant’s] substantial activities in Florida, whether or not the claim arises from such
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activity.” Resp., ECF No. [25] at 3. Plaintiff loly states that Defendant has customers in
Florida, that these customers utilize Defendaimfsnging technology, anthat Defendant aids

in such infringement. Plaintiff maintains that is ‘tonfident the full extent of customers here in
Florida, utilizing the infringing technology provided by [Defendant] and aided by [Defendant]
will be revealed during discovery.” Resp. atPlaintiff also points to Defendant's website,
which states that Defendant “shijpsall 50 states in the U.Sd. at 5; Sirianni Aff. § 12.

A defendant’s website alone does not lelsdh general jurisdiction when it is not
specifically directed at the fomu state, “but instead is avaibe to all customers throughout the
country who have access to the Internet . [T]he ability of [forum] residents to access the
defendants’ websites . . . doaest by itself show any persiste course of conduct by the
defendants in the [forum]."Campbell Pet Co. v. MiaJes42 F.3d 879, 884 (Fed. Cir. 2008)
(quoting Trintec Industries, Inc. v. Pedre Promotional Products,,I885 F.3d 1275, 1281 (Fed.
Cir. 2005));see also Estate of Fraser v. Smi#®07 WL 5007084, at *8 (S.D. Fla. Nov. 13,
2007),aff'd sub nom. Fraser v. Smith94 F.3d 842 (11th Cir. 2010) (“Indeed, while the law
may still be unsettled in the Eleventh Circuit, other circuits have required that for personal
jurisdiction to be based on a website—everinéeractive one—it must be shown that the owner
of the website manifestly intended to target citzef the forum state.”). The Federal Circuit has
also found a small volume of sales to customers forum state to be swofficient to establish
general jurisdictionSee Miale542 at 884 (twelve sales to forwgtate residents over eight years,
amounting to less than $14,000, or two percent tdrdiants’ total sales, is a “classic case of
sporadic and insubstantial contacts within theifo state, which are not sufficient to establish

general jurisdiction”).
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Here, Plaintiff has stated ontlgat Defendant’s website ships all fifty U.S. states, and
has presented its CEO’s conclusassertion that “Defendant hparposely availed itself of the
privilege to do business in Florida or purposely directed its desvibward Florida.” Sirianni
Aff. 6. Defendant has presented an affidénatn Defendant’s owner and operator, Frederic
Bellier, countering that Defendant “does not speally target Florida customers.” Bellier Aff.,
ECF No. [16-1] 1 3. Platiif has presented no record evidence or even allegation that Defendant
has manifestly targeted Florida. The fact tBafendant’s website is available nationwide and
presents the possibility that ifgoducts may be shipped to Rba is not sufficient so as to
render it essentially ahome in Florida. Plaintiff hasot asserted—or even alleged—any
approximation of the amount of business condubte®efendant in Florida or even that any of
its products have been safdor shipped to FlorideSeeSirianni Aff. { 14 (“Plaintiff has never
purchased any products from Defendant’s webgsitdlie mere possibilityhat Defendant may
sell its products in Florida, without more, is insufficient to establish this forum’s general
jurisdiction over Defendant.

Plaintiff further asserts thddefendant advertises on its wébsthat it carries products
created by Nicopure Labs, LLC d/b/a HaloCigsx (“Halo”), which is both located in and
conducts business in Florid&ee Sirianni Aff. Y 9-11; Ex.2, ECF No. [25-2] (Florida
Department of State Division @orporations entry for Halo). Plaintiff maintains that Halo is
one of Defendant’s “exclusive suppliers” pfoduct and therefore Defendant at minimum has
continuous and systematic activity in Floridg obtaining product froniHalo for Defendant’s
customers. However, as this Court has preWouhsld, it is “clear that sales and marketing

efforts, even together with holdings and opierss in Florida, are insufficient to render a
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nonresident company at home in Florids#aite v. All Acquisition Corp.No. 15-CV-62359,
2016 WL 2346768, at *6 (S.D. Fla. Mar. 10, 2016).

Defendant has asserted, andiitiff has not attempted tmntravene, that Defendant

has no physical presence in Florida vgoatver. [Defendant] does not have any

retail stores, agents, resellers, or distiobsi in Florida, and does not market or

otherwise advertise in Fload Furthermore, [Defendan§ not registered to do

business in Florida, does not pay any $ake Florida, does not have any bank

accounts in Florida, does not own any property in Florida, has not entered into

any contracts in or connected to Floridad does not specifically target Florida

customers.
Bellier Aff. § 3. Defendant’s business dealings with a third party in Florida is not an activity
“closely approximat[ing] those ordinarily charatizeng a corporation’s place of incorporation or
principal place of businessWaitg 2016 WL 2346768, at *6. Accordingly, Defendant is not
subject to general jurisdion in this District.

B. Specific Jurisdiction

“Where a defendant is not lgeact to general jurisdiction ithe forum state, a district
court may nonetheless exercise specific jucitsah over the defendant if the cause of action
‘arises out of’ or ‘relates to’ the defendant’s in-state activiBréckenridge Pharm., Inc. v.
Metabolite Labs., In¢.444 F.3d 1356, 1360-61 (Fed. Cir. 2006) (citBurger King Corp. v.
Rudzewicz471 U.S. 462, 472-73, 105 S. Ct. 2174, 8&d.2d 528 (1985)). “Determining
whether specific personal jurisdiction overnanresident defendant is proper entails two
inquiries: whether a forum state's long-arm stapermits service of process, and whether the
assertion of jurisdictin would be inconsistent with due processdyle 340 F.3d at 1349. “A
court may exercise specific personal jurisdictrathout violating the Da Process Clause when

the defendant ‘ha[s] certain mmum contacts with [the forum] such that the maintenance of the

suit does not offend ‘traddanal notions of fair playand substantial justice.”Acorda
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Therapeutics Inc. v. Mylan Pharm. In817 F.3d 755, 759 (Fed. Cir. 2016) (quotingl Shoe

Co. v. Washington,326 U.S. 310, 316, 66 S. Ct. 154, 90 L.Ed. 95 (1945)). “The
minimum-contacts requirement focuses on whettige defendant’s stirelated conduct . . .
create[s] a substantial connection with the forum Stéde (quotingWalden v. Fiore;- U.S. --,

134 S. Ct. 1115, 1121, 188 L.Ed.2d 12 (2014¢e also Mialg542 F.3d at—83 (the due process
guestion requires “(1) the non-resident defenngaurposely do some act or consummate some
transaction in the forum state, (2) the causeadfon arise from or be connected with that
transaction, and (3) the assumption of jurisdic by the forum stateot offend traditional
notions of fair play ad substantial justice”).

Plaintiff asserts that the Court retaispecific jurisdiction over Defendant because
Defendant has committed “a tortious dot Florida under section 48.193(1)(b)through
Defendant’s communications, including shipmembtifications and tracking and tracing
information provided to customers in Floridahich are sent to computers in Florida and
constitute what Plaintiff considers to leform of infringement of its paterftsAs discussed

suprg to the extent Plaintiff argues that spiciurisdiction is prope based solely upon the

! It appears that Plaintiff has cited to a prior versibthe applicable statutelnder the current version of

the statute, effective July 1, 2016, Section 48.193(1)(a)(2) provides[#iaterson, whether or not a
citizen or resident of this state, who personallthoough an agent does any oé tacts enumerated in this
subsection thereby submits himself or herself anteibr she is a natural ygen, his or her personal
representative to the jurisdiction of the courtstlus state for any cause of action arising from . . .
[clomitting a tortious act within this stateSeeFla. Stat. 48.193(1)(a)(2).

2 Defendant appears to argue that Plaintiff has ateingp manufacture jurisdiction by initiating contact

with Defendant in Colorado and [og as a customer after visiting Datiant’s websiterad subsequently

filing the instant actionSeeMot. at 5. Indeed, “a single isolatedntact when initiated by the plaintiff,

not the defendant, is insufficient to establish minimum contacts. . . . Such contacts do not constitute
‘purposeful availment’ as they result not fromethonduct of the defendant, but from the conduct of
others.”Elite Aluminum Corp. v. Troud51 F. Supp. 2d 1311, 1316 (S.D. Fla. 2006). Plaintiff, however,
maintains that none of Plaintiff's agents, represerds, owners, etc. contacted Defendant prior to
litigation with the intent of purchasing Defendanpsoducts and Plaintiff has never purchased any
products from Defendant’'s website, and the Court therefore finds no occasion to address this argument.
SeeSirianni Aff. 1 13-14.
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availability of Defendant’s welite to all customers throughout the country, this, without more, is
insufficient to establish jurisdiction.

“In determining whether jusdiction can be edtéished under tortiousonduct provisions
of a state long-arm statute, courts have heldghtgnt infringement constitutes a tortious act for
the purposes of establisigi personal jusdiction.” Trout, 451 F. Supp. 2d at 1314-15. “With
respect to the resulting injury, the Court of Apgdal the Federal Circultas explained that the
site of the injury in a patent infringement action is the location ‘at which the infringing activity
directly impacts on the intests of the patentee . . . .Itl. (quoting Beverly Hills Fan Co. v.
Royal Sovereign Corp21 F.3d 1558, 1571 (Fed. Cir. 1994polding that “[e]Jconomic loss
occurs to the patent holder at the place witkeeinfringing sale is made because the patent
owner loses business there”).

The Complaint states that f2adant has, “at minimum,ffered to provide and/or has
provided to customers within this Judicial Dist and throughout the Stabf Florida services
and/or products that infringe” Plaintiff's patents. Mr. Bellier's affidavit does not directly rebut
Plaintiff's assertion that Defendihas offered or provided infiging services and/or products to
customers in Florida. However, this vague, conclusory statement is wholly lacking in factual
support regarding Defendant’s intetian with the forum state or hoRlaintiff suffered an actual
injury here.

Moreover, to the extent Plaintiff argues thaisdiction is appropriately exercised over
Defendant “because products, materials, angd processed, serviced or manufactured by
[Defendant] anywhere were used or consumdgthin Florida in the ordinary course of
commerce, trade or useseeFla. Stat. § 48.193(1)(a)(6)(B)Plaintiff has similarly failed to

provide sufficient support for thessertion. Resp. at 6. Indeed, Riidii conclusivelystates, with

3 Plaintiff incorrectly cites to 48.193(2) in support of its “ordinary course of commerce” argument.

9
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no further factual allegation ougport, that “things processed bydiendant], were and are used
by [Defendant’s] customers in Florida in thedimary course of commerce, trade or udd.”
Accordingly, Plaintiff ha failed to set forth @rima facieshowing that specific jurisdiction is
appropriate under the long-arm stattfelaintiff, however, will be granted leave to amend to
correct these deficiencies.
1. CONCLUSION

For the reasons stated above, DefendaMtsion to Dismiss, ECF No. [16], is
GRANTED. Plaintiffs Complaint, ECF No. [1], iPISMISSED WITHOUT PREJUDICE
and Plaintiff is granted leave @mmend. Plaintiff shall file an amended complaint on or before
September 30, 2016. Defendant shall file its response to Plaintiff's amended complaint on or
beforeOctober 13, 2016.

DONE AND ORDERED in Miami, Florida, this 21st day of September, 2016.

BETH BLOOM
UNITED STATESDISTRICT JUDGE

cC: Counsel of Record

* The Court therefore does not reach the issuavioéther the assertion of jurisdiction would be
inconsistent with due process.
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