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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.:9:16-CV-82043ROSENBERG/HOPKINS

CHIRON RECOVERY CENTER, LLC,
a Florida Limited Liability Company,

Plaintiff,
V.

AMERIHEALTH HMO OF NEW JERSEY, INC.,
a New Jersey Corporation, a/Kl&AMERIHEALTH
INSURANCE CO. OF NEW JERSEY,” and
MAGELLAN HEALTHCARE, INC.,

a Delaware Corporation,

Defendants.
/

ORDER GRANTING IN PART AND DENYING IN PART
MAGELLAN AND AMERIHEALTH 'S MOTIONS TO DISMISS

THIS CAUSE is before theCourt on Magellan Healthcarelnc.'s Motion to Dismiss
Plaintiffs SecondAmendedComplaint, DE 49, andAmeriHealth’s Motion and Incorporated
Memorandum of.aw to DismissandNotice of Joinderin MagellanHealthcare|nc.’s Motion to
Dismissthe SecondAmendment Complaint Regardiddl CountsExceptfor CountV, DE 50.
For thereasonsetforth below, the Court denies thanotionsasto all counts, except Coul,
violation of New JerseyConsumeiFraudAct againstMagellanandAmeriHealth
. BACKGROUND*

Plaintiff, Chiron Recovery Center, LLC, provides services for peopfeersng from
substance addictioDE 47 § 11. DefendarameriHealthis a health insurance company that

sells policies to residents of New Jersey and Defendant Magellan is tachealbenefits

L All factual allegationsin this sectionare drawn from Plaintiff's SecondAmendedComplaint seeDE 47, and
acceptedhstruefor the purposeof thesemotions to dismiss.
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administratorld. 1 12-13AmeriHealthcontracted with Magellan to perform various services
including providing verification of coverage and famethorizaions of treatment programs to
service providers who were contacted to tAsatriHealths insurance subscribersl. I 13.

In 2016,Chironwas requested to provide substance abuse treatment to five patients who
were AmeriHealth policy holdersid. 11 1445. All of the patients were New Jersey residents
but travelled to Florida for treatment. § 16.WhenChironfirst called AmeriHealth to verify
the patients insurance coverageChiron was instructed to contact Magellan, who acted as
AmeriHealth’'s gent regardingpre-authorization of medical treatmentid. § 17. Chiron
contacted Magellan several times over the next months and Magellan infGhimed that each
paient had an AmeriHealth insurance policy and tigirons treatment was medically
necessary and appropriate for payment during specific didedagellan also serChiron pre-
authorization letters that included each patient's Amerihealth policy numdefirmation that
Magellan was authorized by AmeriHealth to ensure tbhiron's treatment program was
appropriate for payment purposes for specific dates, the date ranges whrahgtime the
treatment was prauthorized, authorization codes, and directions on how to subminé&eat
revenue codes to AmeriHealth to expedite paymidn{ 19.

Chironrendered services to the patiemds.f 21.Chironsubmitted authorization codes to
AmeriHealth for the prauthorized services and received payment from AmeriHealth for several
months.Id.

In October, 2016, AmeriHealth began mailihgfters to the patients’ New Jersey

addresses asking them to verify that they were New Jersey residentseatenihg to rescind

2 The AmendedComplaintdoesnot statewhoinitiated therequestgor Chironto providetreatmento thesepatients.
Seeid. 1914-15.
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their health insurance if they did not provide proof of residefatyy 24. At this time, the
patients were receiving treagmt in Florida and did not respond to the lettkts.

In December 2016, AmeriHealth stopped payir@hiron Id.  22. AmeriHealth and
Magellan told Chiron that the preauthorization for the five patients had been retroactively
rescinded and that they would not pay for any services provided durirfteiothee middle of
September, 2016d.

Chiron filed its Second Amended Complaint on May 1, 2017 alleging promissory
estoppekgainst MagellaiCount I)and AmeriHealtHCount I1), violation of FloridaDeceptive
and Unfair Trade Practices Aagainst Magellan and AmeriHealf@ount Ill), violation of New
Jersey Consumer Fraud Aagainst Magellan and AmeriHeal(Gount 1V), breach of contract
on behalf of patientagainst AmeriHealt{Count V) breach ofdirect contract withPlaintiff
against AmeriHealth(Count VI), and negligent misrepresentatiagainst Magellan and
AmeriHealth(Count VII). DE 47. Chiron attached the pmathorization letters to its Complaint.
SeeDE 47-1. The Defendants have moved tesahiss allof the claims excephe claim of breach
of contract on behalf of the patiergainst AmeriHealtiSeeDE 49; DE 50.

. LEGAL STANDARD

“To survive a motion to dismiss,a complaintmust contain sufficient factual matter,
acceptedhstrue, to ‘state a claim to relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S. 662, 678 (2009fquotingBell Atl. Corp.v. Twombly 550U.S. 544, 570 (2007)) SeefFed.
R. Civ. P.8(a)(2)(requiring“a shortandplain statemenbf the claim showingthat thepleaderis
entitled to relief’). Although this pleading standard'does not require ‘detailed factual
allegations,’. . . it demandsmore than an unadornedthe-defendant-unlawfulljrarmedme

accusation.’ld. (alterationadded)(quoting Twombly 550U.S. at 555). Pleadingsnustcontain



“more thanlabelsandconclusionsand aformulaicrecitationof the elementf acauseof action
will not do,” Twombly 550U.S. at 555 (citation omitted) andmust provide sufficient factsto
“give the defendanfair noticeof whatthe ... claimis and thegroundsuponwhich it rests,”id.
Indeed,“only a complaint thastatesa plausibleclaim for relief survivesa motion to dismiss.”
Igbal, 556U.S. at 679 (citing Twombly 550U.S. at 556). To meetthis “plausibility standard,” a
plaintiff must“plead[] factual contentthatallows the courtto draw the reasonablenferencethat
the defendan liable for themisomonductalleged.”ld. at 678 (alterationadded)citing Twombly
550U.S.at 556).
1. ANALYSIS

In their motions to dismiss, Magellan and AmeriHe&lthake similar arguments for why
the promissory estoppel anegligent misrepresentati@aimsshould be dismissed; they argue
that Chiron did not meet the pleading standard and that Chiron’s reliance wasamable as a
matter of law.SeeDE 49 at 614-15 17-18; DE 50 § 7.The Court addresses these arguments
first. The Caurt then addresses tlaegument that Chiron failed to allege the elementsreéch
of contract against AmeriHealth. Finallgs Chiron pleaded a claim under Florida consumer
fraud law andunder New Jersey consumer fraud law in the alternatilie, Courtanalyzes
whether Florih or New Jerselaw should apply.

A. Promissory Estoppel and Negligent MisrepresentationAgainst Magellan and
AmeriHealth

Magellan and AmeriHealth argue that the promissestoppeland the negligent
misrepresentation cowshould be dismissed becaudg Chiron failed to meet the pleading

standardand (2)Chiron’s reliance was unreasonable

3 AmeriHealthincorporatecby referenceMagellan’smotionto dismissargumentsor the countsthatarealleged
againstboth defendantsDE 50 7.
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i. ThePleading Standard

MagellanandAmeriHealtharguethatChironfailed to pleadthe promissoryestoppel and
negligentmisrepresentatioelaims with sufficient spedficity. They arguethat both claims are
subjectto the heightened pleading requiremeapiplicablefor claimsof fraud.

Negligentmisrepresentationlaims“soundin fraud” andrequirethe heightenedgleading
standardLammv. State St. Bank antrust 749F.3d938, 951 (11tiCir. 2014)(citing Souranv.
Travelersins. Co, 982F.2d 1497, 1511 (11tiCir. 1993)).FederalRule of Civil Procedured(b)
provides the heightened pleading standardclaims of fraud. It statesthat“a party muststate
with particularity the circumstancesonstituting fraud.” This standardrequirespleading: {1)
preciselywhat statement®r omissionswere madein which documentsor oral representations;
(2) thetime andplaceof eachsuchstatementnd thepersonresponsiblgor making(or, in the
caseof omissionsnot making)them;(3) the contenof suchstatementandthe manneim which
they misled the plaintiff, and (4) what the defendantobtainedas a consequencef the fraud.”
PeacockMed. Lab, LLC v. Unitedhealth Grp.Inc., No. 14-81271Hurley/Hopkins,2015WL
5118122 at*4 (S.D.Fla. Sept.1, 2015) (quotingicGeev. JP Morgan Chase Bani®JA, 520 F.
App’x 829, 831 (11tlCir. 2013). Thisis to ensurethatdefendantsn theseactionshavenotice
of the allegedly fraudulent conduct.ld. The Court examines Plaintiff's negligent
misrepresentatioolaim underthis heightened pleading standard.

The Courtdoes not apply thibeightened pleading standaadthe Plaintiffs promissory
estoppel claimRather,the Courtexamines Plaintiff'spromissory estoppetlaim under the
“notice pleadiny of Federal Rule of Civil Procedurg)(a)(2) Some courts have held that
promissory estoppel claims require the heightened pleading standard wlgetsdbed in

fraud.” Peacock Med. Lgl2015 WL 5118122 at *4yleterLogic, Inc. v. Copier Sols., Ind26
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F. Supp. 2d 1346, 1360 n.10 (S.D. Fla. 20@@her courtsapply the standard “notice pleading”
of Federal Rule of Civil Procedu®&a)(2) to promisory estoppel claimsSee, e.g., Capone v.
Estate of IsonNo. 0680945¢iv, 2007 WL 7144356, at *-2 (S.D. Fla. May 29, 2007).

Nothing in Chiron’s promissory estoppel claim “sounds in fraud.” Chiron simlbges
that Magellan represented that the gatis had valid AmeriHealth policies and that the patients
were preauthorized for Chiron’s services, that Magellan should have expectedC iain
would have relied on those representations, and that Chiron did in fact rely an thos
representations to itdetriment. DE 47 atffl30-35. This is a textbook claim of promissory
estoppel: [a] promise which the promisor should reasonably expect to induce action or
forbearance on the part of the promise or a third person and which does induce isacbract
forbearance.’SeeRestatement (Second) of Contracts § 90 (1979).

Chironhasmet bothpleading standard8Vhile Chironprovided minimal detail regarding
the verbal representationgpon which it relied it provided many details of the written
representationsChiron stated that received verbal representations that mirrored those in the
written preauthorization letters. DE {1 410. It did not, however, provide the dates of the oral
representations or who at Magellan provided these repatesst Chiron did providemany
details of the written representatios.its Second Amendedomplaint, Chironincludeda chart
detailing, for each patient, the dates Magellan issued-aytherization letter to Chiron and the
corresponding time period during which Mgign indicated the services were janghorized.

DE 47 at 5. Magellan alsattached copies of the lettarpan whichit relied. See DE 47-1. This
is sufficient to place Magellan and AmeriHealth on notice of the precissmnaact with which
they are chargedseePeacock Med. Lgl2015 WL 5118122, at *4f plaintiff presents a viable

factual basis for the count, the addition of other information that does redtthee pleading
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standard cannot make the claim fatally flawBy.providing specific detail regarding the written
representationsChiron met the heightened pleading standard with respect to rtegligent
misrepresentation couand, correspondinglymnet the lower pleading standard required for the
promissory estoppel counts.

ii. Reasonable Reliance

With respect to both the promissory estoppel counts and the negligeapmasentation
count Magellanand AmeriHealtharguethat “Chiron ignores the express disclaimer contained
within the written authorization from Magellan” and, thus, it was unredderforChironto rely
on any representations made by Magellan. DE 49,at4615 17-18. This argument is
inappropriate at # motion to dismiss stagélthough there are situations where a court can
determine if reliance was reasonable based solely orpldedings,see e.g, Mergens v.
Dreyfoos 166 F.3d 1114, 11318 (11th Cir. 1999)the reasonableness of any reliargceften a
guestion of fact and not appropriate for the motion to dismiss Sagee.g. Brady v. Medtronic,
Inc., No. 1362199¢iv-Bloom/Valle, 2015 WL 11181971, at *6 (S.D. Fla. M2@, 2015);Great
Fla. Bank v. Countrywide Home Loans, Indo. 10cv-22124, 2010 WL 4024892, at *5 (S.D.
Fla. Oct. 13, 2010oint Blank Sols., Inc. v. Toyol#onerica, Inc. No. 0961166¢€iv, 2010 WL
4624274, at *5 (S.D. Fla. Nov. 4, 2010).

A plaintiff's reliance on a promise must be reasonable to succeed on the rhexits o
promissory estoppelr negligent misrepresentatictaim under Floridadw. SeeW.R. Grace &
Co. v. Geodata Servs. InG47 So2d 919, 924 (Fla. 198qpuoting Restatement (&end) of
Contracts § 90 (1979¥efining promissory estoppel as “[a] promise which the promisor should
reasonably expect to induce action or forbearance on the part of thegooraithird person and

which does induce such action or forbearance is binding if injustice can be avaigeblyo



enforcement of the promi&e Pitts Sales, Inc. v. King World Productions, In883 F. Supp.
1354, 1362 (S.D. Fla. 2005) (citirgchloper v. Smilovit$89 So.2d 1189, 1190 (Fla. Dist. Ct.
App. 1997) foting that “plaintiff's reliance on the peesentation must be reason&bie a
negligent misrepresentation clgimAny determination about if, as a matter of law, it was
reasonable for Chiron to rely on the representations from Magellgmemature at this
proceduraktage.

Magelan and AmeriHealttalso arguehat “if no mention is made as to the cost of the
treatment, the promissory estoppel claim can only go towards theftygsatment and not the
cost of treatment.” DE 49 at 7 (citingencor Hospsv. Blue Cross Blue Shield B.I, 284 F.3d
1174, 1185 (11th Cir. 2002)). Chiron responds that it is seeking the preaethcharges for the
patients‘up to the amount authorized undspplicable law, DE 47 at 8, 9, 11, 12, 134, 15,

16, which is “the amount set by statute, ppacable, and by terms of the Patients’ standard
insurance policy,” DE 62 at8. This argument goes to the reasoleness of Chiron’s reliance
on the representations in the gaathorization letters; Magellan and AmeriHealth’'s argument is
essentially thiait was unreasonable for Chiron to rely on the-guéhorization letters because the
letters did not contain a specific reference to price. Again, any argument #mut
reasonableness of Chiron’s reliance isagtropriate at thistageof the litigation

Thus, the motiosito dismissthe promissory estoppel and negligent misrepresentation
claimsaredenied.

B. Breach of Direct Contract with Plaintiff Against AmeriHealth

AmeriHealthargues thaChirondid not allege the elements of a contrancluding offer

and acceptance. DE 50 112-16. There are two types of contraetisnplied and express. An

implied contract is “one that is inferred in whole or in part from the padaxiuct, not solely



from their words. . . . A contract implied iadtis not put into promissory words with sufficient
clarity, so a fact finder must examine and interpret the parties’ conduetetagfinition to their
unspoken agreementCommerce P’ship 8098 Ltd. P’ship v. Equity Contracting Co., B85
So. 2d 383, 385 (Fla. Dist. Ct. App. 1997) (citations omitted). “Common examplesohcts
implied in fact are where a person performs services at another’'s requekgre services are
rendered by one person for another without his expressed request, bhisvkttowledge, and
under circumstances fairly raising the presumption that the parties wadeestd intended that
compensation was to be paidd: (citations omitted).

Chiron states a claim for an implied in fact contract. It alleges many tasisggest that
it rendered services witAmeriHealthis knowledge under circumstances suggesting that both
AmeriHealth and Chiron understood thatChiron was to be paidincluding AmeriHealtls
transmittal of authorization codes for treatment, statements thdtedutenent was medically
necessary, advice on how to expedite payment, and coursalofg] including prior payment
DE 47 1 66-69.Thus, Chiron pleadd sufficient facts to state a claim for breach of confract
andAmeriHealths motion to dismisshe breach of contract claims denied.

C. Violation of Florida Deceptive and Unfair Trade Practices Actand Violation of New
Jersey Consumer Fraud ActAgainst Magellan and AmeriHealth

In its Second Amende@omplaint, Chiron asserted a claim for violationttoé Florida
Deceptive and Unfair Trade Practices Act (“FDUTPA”) against Magellan andide®dth and,
in the alternative, a claim for violation dfie New Jersey Consumer Fraud Act (“NJCFA”)
against Magein and AmeriHealth. Magellan and AmeriHealth argue @aton does not have

standing to bring a claim under FDUTPA or NJCFA because it is not a conddinéf at 16

* Chironstyledtheir breachof contractclaim asa“breachof directcontract”with AmeriHealth.Regardlessf how
Chironstyledits claim, the Courtinterpretst asaclaimfor breachof animplied contract.SeeSkinnerv. Switzer
562U.5.521,530(2011)(“[A] complaintneednot pin plaintiff's claimfor relief to a preciselegaltheory.”).
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14, 15.This requires the Court to analyze which state’s law should apply.

A federal cout sitting in diversity applies the conflict of law rules of the forum state.
Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941). Before beginning a conflict of
law analysis, however, a court should determine whether a conflict sfttaly exists. Fioretti
v. Mass. Gen. Life Ins. G&3 F.3d 1228, 12335 (11th Cir. 1995).

i. A Conflict Exists

A conflict existsbetween the laws of the two statssto whether thelaintiff must be a
consumer under the statutes to have standing toAsysaintiff must be a consumer urde
NJCFA but need not be under FDUTPA.

a. Standingunder NJCFA

Although NJCFA provides a private cause of action to “[g)eysonwho suffers any
ascertainable loss of moneys or property, real or personal, as taofaéid use or employment
by another person of any method, act, or practice declared fuhlawder this act,” N.J. Stat.
Ann. 8 56:819 (emphasis addedj[tlhe New Jersey Legislature enacted NJCFA to limit sharp
business practices and dealings, and to premwumerdrom being ‘victimized by being lured
into a purchase through frauduledgceptive or other similar kind of selling or advertising
practices.” Trans USA Products, Inc. v. Howard Berger Co., ,Indo. 075924, 2008 WL
3154753, at *6 (D.N.J. Aug. 4, 2008) (quotiBgaleman v. Elizabethtown Gas C890 A.2d
566, 569 (N.J. 1978emphasis addeq)

Several courts have held that a plaintiff must be a consumer to have standrigyta
cause of action under NJCF8eeg.qg.id.; Arc Networks, Inc. v. Gold Phone Card Co., &6
A.2d 636, 63#38 (N.J. Super. Ct. Law Div. 2000s the New Jersey Supreme Court has not

defined consumeinterlink Prods. Intl, Inc. v. Cathy Trading, LLONo. 162153, 2017 WL
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931712, at *2 (D.N.J. Mar. 9, 2017), courts analyze each transaction to detefrritime i
challenged services [are] of thgpé sold to the general publicFiderne Mgmt Co., Inc. v.
Barrett, 955 A.2d 940, 954 (N.J. Super. Ct. App. Div. 2008).

b. Standing Under FDUTPA

FDUPTA was amended in 2001, replacing the word “consumer” with the word
“person.” Followingthe amendment, theig a split of authoritiesn whether a plaintiff must be
a consumer to bring a claim under FDUTP®ome courts have fountthat in amending the
statutethe legislature was intending to give roonsumerstanding under FDUTPASee, e.g.
Kelly v. Palmer, Reifler, & Assocs. P,A81 F.Supp. 2dL356, 1374 (S.D. Fla. 201®ailey v.
St. Louis 196 So0.3d 375, 383 (Fla. Dist. Ct. App. 201&aribbean Cruse Line, Inc. v. Better
Bus. Bureau of Palm Beach Ctyinc., 169 So0.3d 164, 169 (FlaDist. Ct. App.2015) Other
courts have found thdhe legislature was trying to clarify that businesses could bring claims
under FDUTPA, but that the statute was still intended to be restricted tonverss See, e.g.
Kertesz v. Net Transactions, Lt@35 F. Supp. 2d.339, 134950 (S.D. Fla. 2009).

The Court aligns itself with the line of cases finding that-consumers ha standing
under FDUTPA Despite the existence of a split in the federal district courts, the state appellate
courtsthat haveruled onthe issue haveletermined that neoonsumers have standirunder

FDUTPA. SeeOff Lease Only, Inc. v. LeJeune Auto Wholesale, 87 So. 3d 868, 869 n.2

® Priorto 2001, the statuteread:
In anyindividual actionbroughtby a consumemwho hassufferedalossasaresultof aviolation of
this part,suchconsumemayrecoveractualdamagesplusattorney'feesandcourtcostsas
providedin s.501.2105however no damagesfees,or costsshallberecoverableinderthis
sectionagainstaretailerwho has,in goodfaith, engagedn thedisseminatiorof claimsof a
manufactureor wholesalewithoutactualknowledgethatit violatedthis part.

Fla. Stat.§502.211(2)2000).(emphasigdded) After the2001amendmenthe statutereads:
In anyactionbroughtby a personwho hassufferedalossasaresultof aviolation of this part,
suchpersonmayrecoveractualdamagesplusattorney'sfeesandcourtcostsasprovidedin s.
501.2105However,damagesfees,or costsarenotrecoverablainderthis sectionagainsta
retailerwho has,in goodfaith, engagedn the disseminatiorof claimsof amanufactureor
wholesalewithoutactualknowledgethatit violatedthis part.

Fla. Stat.§502.211(2)2001)(emphasisadded).
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(Fla. Dist. Ct. App. 2016)Bailey, 196 So.3d at 383 Caribbean Cruse Line 169 So.3dat 169
When a state supreme court has not ruled on an f&siexal district courts interpreting state law
“are bound to follow anglecisions of the stdte intermediate appellate courts unless there is
some persuasive indicatidimatthe highest court of the state would decide the issue differently.
McMahan v. Totp 311 F.3d 1077, 1080 (11th Cir. 200 Thus, the Courtfollows the
determinations of thd-lorida District Courts of Appeathat noaconsumers may sue under
FDUTPA.®

The Courtnotes that statutory interpretatiégvorsreading FDUTPA to permit standing
for nonconsumersin looking first at theplain meaning of the statugs the Court musiooniit
Waters Apartments, Inc. v. Caulé66 So2d 898, 900 (Fla. 1996fhe language iFRDUTPA s
not limited to consumeyseeFla. Stat. § 502.211(2) (2001) (emphasis added) (stating that “[i]n
any actiorbrought bya person. . . ,suchpersonmayrecover”).

The Court isalsoguided by the cannon that “there is a strong presumption that, when a
legislature amends a statute, it intends to alter the meaning of the.stetikigs v. Ringling
Bros-Barnum & Bailey Combined Shows, Ind97 So.2d 630, 634 (Fla. 1986) (citations
omitted).Thus, in changing the word “consumer” to the word “person,” the legislatwid not
have intended for the statute to continue to be restricted to conshhoeerver, the argument
thatthe legislature was solelgying to clarify that businessesuld bring claims under FDUTPA
is weakened by the fact thaduring the same [2001] session, the Legislature also amended

section 501.203(7), Florida Statutes, to change the definition of ‘consumariclude a

® The Courtnotestha it previouslyadopteda ReportandRecommendatiodeterminingthatstandingunder
FDUTPAwasrestrictedto consumersSeeOrderAdoptingMagistratés R. & R., Tech Med AdvancementsLC v.
TeegardinEnters. LLC, No. 9:15¢cv-80194(S.D.Fla.Oct.22,2015) Tech Med AdvancementsLC v. Advanced
Med.Distrib. 2015WL 11438210at*5-6 (S.D.Fla.Oct 10,2015).Although CaribbeanCruiseLine, thefirst
FloridaappellatecourtdecisionregardingstandingunderFDUTPA wasissuedfour monthsprior to the Courts
decisionin Tech Med Advancement# wasnot citedin the motion to dismissin thatcase Subsequentlyit wasnot
citedin the ReportandRecommendatiowhich the Courtadopted.
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‘business’ and ‘commercial entity.””Caribbean Cruse Ling 169 So0.3d at 168 (citations
omitted). If the legislature had intended to clarify that businesses could sue under EDIWTP
would not have needed to change “consumer” to “persbni$ further bolsters thargument
that the legislature was intending to broaden the availability of FDU®R®WRconsumers.

ii. Florida Law Applies

Given the conflict the Court must next determine whictate’slaw to apply.Florida’s
conflict of law test utilizes the “significant relationship” test for tpitscluding fraud See
Bishop v. Fla Specialty Paint Cd389 So. 2d 999 (Fla. 198Q)acy v. BP, PLCNo. 1ZXciv-
21855, 2015 WL 3952593, at+2 (S.D. Fla. June 29, 2015)The significant relationship test
utilizes the following framework:

(1) A court, subject to constitutional restriction, will follow a statutory direative
its own state on choice @w.
(2) When there is no such directive, the factors relevant to the choice of th
applicable rule of law include:
(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative interests
of those states in the determination of the particular issue,
(d) the protection of justified expectation,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictabilit and uniformity of result, and
(g) ease in the determination and application of the law to be applied.

Restatement (Second) of Conflict of Laws § 6 (1971). A court applyictepses principles in
the context of fraudlaims shouldalsoconsider thdollowing:

(1) When the plaintiff has suffered pecuniary harm on account of hisicelian the
defendant's false representations and when the plaintiff's action in rebakcpldce in
the state where the false representations were made and recesveatathaw of this
state determines the rights and liabilities of the parties unless, with respdat to
particular issue, some other state has a more significant relationship hmgemntiples
statedin § 6to the occurrence and the parties, in whichnétiee local law of the other
state will be applied.

(2) When the plaintiff's action in reliance took place in whole or in partstai@ other
than that where the false representations were made, the forum will consitef siie

13
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following contacts, alwng others, as may be present in the particular case in determining
the state which, with respect to the particular issue, has the mosicaignielationship
to the occurrence and the parties:
(a) the place, or places, where the plaintiff acted inmedéiaupon the defendant's
representations,
(b) the place where the plaintiff received the representations,
(c) the place where the defendant made the representations,
(d) the domicil, residence, nationality, place of incorporation and place
business of the patrties,
(e) the place where a tangible thing which is the subject of the trammsacti
between the parties was situated at the time, and
(f) the place where the plaintiff is to render performance under sacomthich
he has been induced to enter by the false representations of the defendant.

Restatement @ond) of Conflict of Laws 8§ 1481971). The presumption of the significant
relationship test is that generally the law of the forum where the iogoyrred determmes the
substantive issues unless another state has a more compelling irBere&ishop389 So. 2d at
1001.

Section 6 FactorsThe relevant Section 6 factors point to the application of Florida law.

In passing FDUTPA, the Florida legislature was intending to protect retiné Florida.See
Hutson v. Rexall Sundown, In837 So2d 1090, 1094 (Fla. Dist. Ct. App. 200S8imilarly, in
passing NJCFA, the New Jersey legislature was intending to proteensitof New Jersefee
Weske v. Samsung Elextics America, In¢g.No. 2:104811 (WJM), 2012 WL 833003, at *4
(D.N.J. Mar. 12, 2012)Chiron is a Florida company that operates facilities in Florida. New
Jersey has no interest in having its law apply to protecting Chiloeread-lorida has a great
interest in the application of its law

Section 148Factors.The relevant Section 148 factors do not point clearly towards the

application of either Florida or New Jersey lauChiron acted in reliance upon Magellan’s
representations Florida, where irendered servicesSeeDE 47 { 1.Chiron also received the

representations in Florid&eeDE 27-1. It is unclear wheréMagellan made the representations.
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Magellan is acitizen of Delaware with its princidaplace of business in Marylandd. T 3.
AmeriHealh is acitizenNew Jersey with its principal place of business in Pennsylviahi&.3.
Chiron is a citizen of and has its principal place of business in Flodid@l.

In considering the factors and the presumption that the law of the placargfapplies,
the Court finds that Florida law appliesnd therefore, underCRJTPA Chiron has standing.
Thus, Magellan and AmeriHealth’snotions to dismiss the FDUTPAognt on the basis of
standings denied. The motions to dismiss the NJCFA claim is granted.

IV.  CONCLUSION

Based on the foregoing, it is hereDRDERED AND ADJUDGED:

1. Magellan Healthcare Inc.’s Motion to Dismid3E 49, isGRANTED IN PART
AND DENIED IN PART .

2. AmeriHealth’s Motion to Dismiss DE 50, is GRANTED IN PART AND
DENIED IN PART .

3. Count IV for violation of New Jersey Consumer Fraud AcDISMISSED

WITHOUT PREJUDICE as to both Magellan amdimeriHealth
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4. The following claims remain pendingiromissory estoppel against Magellan
(Count I) promissory estoppel against AmeriHegl@ount 1), violation of Florida Deceptive
and Unfair Trade Practices Act against Magellan and AmeriHé&ldunt 111), breach of
contract on behalf of patients against AmeriHed(@lount V) breach of direct contract with
Plaintiff against AmeriHealtlfCount VI), and negligent misrepresentation against Magellan and
AmeriHealth(Count VII).

DONE AND ORDERED in Chambers irFort Pierce, Florida thi8rd day of October

7o A 6{@,@%

ROBIN L. ROSENBERG
UNITED STATES DISTRICT JUD

2017.

Copies furnished to: All counsel of record via CM/ECF
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