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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:17%cv-80103ROSENBERG/HOPKINS
PATRICIA KENNEDY,
Plaintiff,
V.

OMEGAGAS & OIL LLC,
a Florida limited liability company,

Defendant.
/

MEMORANDUM OPINION

THIS CAUSE is before the Court following the nguary trial held on October 20, 2017.
This case arises froRlaintiff Patricia Kennedy’s January 14, 2017 visit to Defen@anegagas
& Oil LLC’s gas station atl974 South Congress Avenuwd/est Palm Beach, FLDuring her
visit, Ms. Kennedy, who is in a wheelchaalleges that shevas denied the full and equal
enjoyment of the gas station because of violations of the Americabilities Act(“ADA”)
throughout the storélhe Defendant responds that this case is largely moot because the ADA
violations have been remedied and that remedying the one violation that rennasosficient
maneuvering space in the bathreefs not ready achievable.See DE 671, PreTrial
Stipulation, at 2.

. INTRODUCTION
The Court first summarizes the background facts before delineatirgpéugic factual

findings of the Court.
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A. The Parties

Ms. Kennedy is a disabled individual who lives in Tamarac, FL. Trial Tran-23L1She
is generally confined to a wheelchdd. at 7:13-8:4.0Omegagas & Oil is the company that owns
the gas statioat 1974 South Congress Avenue drd Walid Alsheikhis the managing member
of Omegagas & Oilld. at 98:14-20.
B. The Trial

1. Undisputed Facts

It is undisputed that Ms. Kennedy is a person with a disability and that Defendant owns
and operates the gas station at 1979 South Congress Avenue:DDP@rial Stipulation, at
5. It is also undisputed that the gas station is a place of public accommodatidratarad the
commencement of this lawsuit, some aspects of the Defendant’s property did pbdt waotim
the ADA. Id.

2. Lay Testimony

a. Patricia Kennedy for the Plaintiff

Ms. Kennedy testified that she is in a wheelchair due to he6 ‘icsomplete” disability.
Trial Tran. at 7:1317.Ms. Kennedy’s disability gives her limited use of her right side; although
she can walk a few steps if she is holding on to something, she is generally confined to a
wheelchair.ld. at 7:20-8:4. Ms. Kennedy is familiar with the Americans with Disabilities Act
and has been involved in ADA advocacy for approximately twenty y&arat 8:5-14. Ms.
Kennedy is often in Palm Beach County as she frequently travels around Rthradd.8-20.

On January 14, 2017, Ms. Kennedy visited the gas station at 1974 South Congress
Avenue.ld. at 8:24-9:20.0n her visit to the store, Ms. Kennedy noted that the handicap parking

space was$aded id. at 11:4-10,and that the handicap parking sign was faded and blocked from



sight,id. at 12:12-18.SeePl.’s Ex. 3 & 4. She also noted that there were obstructions, including
a dumpster and boxes, in the access aisle next to the parking space; Ms. Keredsdyhe
access aisle to be clear so that shegednn and out ohervanusing its lift Trial Tran. atl1:4—
13.

Ms. Kennedy testified about her observatiohshe ADA violations inthe bathroom at
the gas station. She could not enter the bathroom in her wheelchair but lookeddnsid&3:6—
10. There was a mop bucket in the bathroom, wiemhld prevent her from getting close enough
to the toilet to transfer from her wheelchad. at 16:1217:8; Pl.’s Ex. 12. The bathroom also
had a pedestal sinkhich could prevent her from gettingose enough to the sink without her
feet running into the pedestal. Trial Tran1&t20—24PI.’s Ex. 13.The sink also had knobs that
required a grip which she could not turn even if she could have gotten close enough to the sink.
Trial Tran. at 18:25; Pl.’s Ex. 17. The toilet had its flush control on the insidhe toilet, next
to the wall. Trial Tran. at 19:335; Pl.’s Ex. 7. The toilet did not have a rear grab baal
Tran. at 19:1315;Pl.’s Ex. 7 and the gle grab bar wawo shortonly 37 inchesTrial Tran. at
20:5-7. Pl.’s Ex. 18The door to the bathroom had a doorknob that required the ability to grip to
be able to open. Trial Tran. at 20:13-21:1; Pl.’s Ex. 9. The paper towel dispenser in the bathroom
was too high for Ms. Kennedy to be able to reach. Trial Tran. at 21:19-24; PI.’s Ex. 16.

Ms. Kennedy visited the gas station for a second time on July 18, 2017, which was after
this lawsuit was filed. Trial Tran.t&3:23-24:3; Pl.’s Ex. 34. During her return visit, Ms.
Kennedy again noticed ADA violations at the gas station. The lines desigtiairtandicap
parking space were faded, the access aisle was not clearly marked, and thereaiais @aheh

access aisl Trial Tran. at 25:1-15; Pl.’s Ex. 33.



b. Deposition of Walid Alsheikh for the Plaintiff

During his May 30, 2017 depositioMr. Alsheikh testified that he is the owner and
manager of the gas station at 1974 South Congress Awehioh he acquired in 2002. DE 86 at
6:23-7:9' The gas station has two tenants: an auto repair shop, Best Brakes, and a tire shop,
Guajiro Tires.ld. at 12:6-15. Mr. Alsheikh testified that he did ngbterformany due diligence
prior to acquiring the propertyd. at 15:1519. With the exception of replacing existing fuel
tanks, Mr.Alsheikh has not made any improvements to the property since he boulghtat.
17:1-13.

Mr. Alsheikhtestified that he made some changes to the property when the lawsuit was
filed and he found out that his store was not in complialtteat 17:23-18:7. He did not,
however, hire an ADA expert to ensure that the changes he was making were ilarmoenpith
the ADA. Id. at 20:69. Mr. Alsheikh installed new grab bars because one wassing and
because the other one was not the right lerigthat 26:6-24. He replaced the faucet handle
because he found out that his old faucet handle was not in compliance with the ADA according
to the report he received as part of the lawsditat 28:2-9. He replaced the toilet because the
handle was on the wrong sidé, at 29:8-13, and installed a new door handte,at 30:29:252,
25:6-10. He also installed a new handicap sign for the bathrabmat 30:1825, and for the
parking spaced. at 31:8-14. Mr. Alsheikhinstalled a new paper towel dispensdrat 32:1%+
16, 33:1517, and installed a new sinkl,. at 34:5-14. He did not do anything to change the size

of the bathroomld. at 41:15-17.

! The citations correspond to the deposition transcript page numbers.
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c. Walid Alsheikh for the Defendant

Mr. Alsheikh testified that he the managing member of the gas station. Trial Tran. at
98:15-17.He has a bachelor’'s degree from the University of Jordan in Amman, Jordan and a
MBA from the University of New Mexicdd. at 99:23-100:7. Mr.Alsheikhruns the dayo-day
operation of the gas statiod, at 98:19-20, and has authority to make and enforce policies and
procedures at the gas statiah,at 99:16-12. There are two tenants at the gas station, a tire shop
and an auto repair shofa. at 99:14-15. Mr. Alsheikh could terminate the leases at any time
with notice.ld. at 99:19-22.

Prior to this lawsuit, MrAlsheikh thoughthat the property was in compliance with the
ADA because he has owned the property for 15 yearbasmkver received any complaints; the
gasstation also gets inspectadnuallyby the State of Florida as part of its license for the lottery
and Mr. Alsheikh had never been informed that the property was not in complidhcat
101:24-102:10.

After receiving the Complaint, MrAlsheikh obtaied a copy of the ADA statute and
began fixing what he couldd. at 102:1821. He did some of the work himself and hired a
handyman and plumber to complete some of the wdrlat 102:25-103:9.

When Plaintiff's expert, Mr. Herrera, came to inspect th@perty in March 20, 2017,

Mr. Alsheikh was still making changes to the propery. at 104:38. With respect to the
handicap parking space, he moved the spot because he noticed that the garbagé theck |
dumpster in theoriginal handicap parking specld. at 105:15. Mr. Alsheikh told his tenants
that they cannot use the handicap parking space and stated that “I know stilexipteeuse it,

and | have to enforce the policy on itd. at 105:78. He stated that the managers are now



required to immediately remove anything from the spot if they see peopleaplgbing in it.ld.
at 106:2-12.

Mr. Alsheikh testified about the stepse hastakento remedy the ADA vitations
identified in Mr. Herrers report. To remedy the issue with the handicap bathroom sign, Mr.
Alsheikh placed three signs on the deeone of the latch side as required in the report and one
on the hinge side, in addition to the one on the ddoat 111:214; Def.’s Ex. 7, 8, 9, 10, 11.
With respect to the maneuvering clearank. Alsheikh testified that he removed the door
closer, as there does not need to bentBes of maneuvering space if there is no door closer.
Trial Tan. at 115:20116:2. He bought a new toilet with the flush on the open kidat 116:3-

11; Def.’s Ex. 13. He moveithe toilet so that the centex the appropriate distance from the wall.
Id. at 117:15118:2 Def.’s Ex. 14 Mr. Alsheikhinstalled a new paper towel dispenser that is at
the appropriate hght. Trial Tran. at 120:810; Def.’s Ex. 16 & 17. He moved the sink down one
inch to make it compliant with the required height. Trial Tran. at 12242Def.’s Ex. 18.He
also installed a rear grab band a new side grab bar thatthe required lengtirial Tran.at
124:8-20.Mr. Alsheikhreplaced the hardware on thathroomdoor, Trial Tran. at 125:224,
and the faucet on the sinkl. at 126:15. He threw away the old toilet, paper towel dispenser,
and hardwardd. at 132:21-133:11.

Mr. Alsheikh testified about changes he would have to make to the bathroom for it to
have the required 0inches of maneuvering spackle contacted two contractors to give
estimates for how much it would cost to reconfigure the bathroom and receivedtestof
$80,000 and $85,000. Trial Tran. at 11948. He would also have to close the store during

construction because the wall that would need to be moved contains eldatesahnd



plumbing.Id. at 119:19-25. The contractors only suggested that he move the thay did not
offer any other solutions for how to make the bathroom complihrat 136:13-16.

Mr. Alsheikhnever hired an ADA expert to determine whether or not the gas station was
compliant.ld. at 133:2224. He used Mr. Herrera’'s repdo remedy the ADA violatios, id. at
134:8-9, and also looked at the ADA standards onithet 135:14-17.

d. Patricia Kennedy for the Defendant

Patricia Kennedy’s interrogatory answers were read into the record.c&ée thiat there
was an unsecured o mat that made it difficult for her to enter with a wheelchair, that the flush
control was on the wrong side, the doorknob made it difficult for her to enter, the restesom w
cluttered with obstructions, and that she could not use the sink becauseaipedestal sink and
had knobs that she could not ulsk.at 145:5-15.

3. Expert Testimony

a. Carlos Herrera for the Plaintiff

Mr. Herrera conducts ADA handicap inspections and construction inspections to ensure
ADA compliance.ld. at 44:2425. He has a bachelor’'s degree in civil engineering, a Florida
general contractor’s license, and a certification for accessibility and plan rédiew44:15-19.
During his career, he has conducted between 300 and 400 ADA inspddiangb:1-3.

On March 20, 2017, Mr. Herrera conducted an ADA inspection at the gas shetian.
45:23-46:4During his visit, Mr. Herrera noted that there was furniture in the handicap parking
space.ld. at 49:1220. He testified that the wording of the handicap parking sign was in
compliance with the ADAId. at 67:12-20.

Mr. Herreranoted several problems with the bathroom. The sign was mounted on the

door, whereas the ADA requires that it be on the latch side of the door between 48 to 60 inches



above thegground.ld. at 49:2224. The door to the restroom did not have sufficient maneuvering
clearance. The ADA requires twelve inches of maneuvering clearance so thastbeoaigh
space for a person who approaches the door to grab the latch and pull topeigdhere were
only six and a quarter inches of maneuvering clearantteediathroom door at the gas station.
Id. at 50:3—-12.The flush control on the toilet was on top of the toilet, whereas the ADA only
allows for it to be on the open side of thddbild. at 50:14-21; PIl.’s Ex. 23The toiletwas not
the appropriate distance from the wall. Trial Tran. at 555220. The bathroom did not have
the required 60 inched clear floor spacéo allow for a wheelchair to turn arourid. at 52:24-
53:21. The amount of space did not comply with either the circlesbiage methods of
providing sufficient clear floor space. Under the circle method, there mustile®faot radius
in all directions; under theshape, there must lbeurfeetof clear space in one direct and three
feet in another directiorid. at 53:19-21. The sink wasone inch higher than allowed under the
ADA. Id. at 54:18-55:19.

Mr. Herrera testified to cost estimates to remedy the Aidfations There would be m
cost toremove the furiture in the parking spac¢et would cost $25 to replace and relocate the
sign on the door of the restroom; $900 to remedy the issue of the maneuvering space on the push
side of the door; $900 to relocate the water closet; $4,65ntedy the lack of maneuvering
space inside of the restroom; $150 to lower the hand dryer; and $450 to relocate the aink.
60:4-11.

Mr. Herrera testified that the $4,650 estimate to remedy the lack of maneusairein
the restroom is an estineator moving a plumbing wall and a partition wall and for new flooring
and new ceilingld. at 60:2225. He assumed that the partition separating wall was a simple

separating wallld. at 69:6-11. Mr. Herrera did not do any analysis of the plumbing otretat



systemdn the building.Id. at 69:1718. The estimate was not specific to this property but was
an average based on other sitek. at 70:16-14. Mr. Herrera did not determine if the
recommendations were readily achievalitke.at 70:23-71:7. A redily achievable inspection
requires analyzing the structure of the building, the plumbing, whether asWwadld bearing, and
the effect that remedying the violations would have on the operation of the bus$thess.
70:25-71:25.

b. Mark Shehadeh for the Defendant

Mr. Shehadeh testified that he is the owner of Build Masters, a generalctonstra
business and that he is a licensed general contrddtoat 77:821. In April of 2017, Mr.
Alsheikh contacted Mr. Shehadeh to get an estimate of the cost to bring the gas istat
compliance with the ADAId. at 79:3-7. Specifically, Mr. Shehadeh gave an estimate of how
much it would cost to make the bathroom ADA compliant by wideniniglitat 7914-25. He
estimated it would cost $85,950.00 to make the bathroom comptaat.82:15-18; Def.’s Ex.

19.

Mr. Shehadeh testified that he did not know whaslhapds as it relates to maneuvering
space for ADA complianced. at 85:25. He stated thahe 5foot clearancespacehad to be in a
circle.1d. at 85:8-16.

c. Vincent Soreno for the Defendant

Mr. Soreno is one of the managers of All County Contractors, which is a licenmsaa@lge
contracting companyld. at 88:16-17.In May, 2017, All County Contractors was contacted to
provide an estimate for how much it would cost to make the bathroom-csD¥pliant.Id. at
89:18-24 Moving the wall to make the bathroom wider would have involved moving plumbing

and electricld. at 90:9-14. He prepared a proposal and explained that the project would require



an engineerld. at 90:16-21. He estimated that it would cost $80,000.00 to make the bathroom
handicap accessibléd. at 92:2122; Def.’s Ex. 20. Mr. Soreno also looked around the gas
station to see if thbathroom could be relocated but concluded that there was no other place to
put it. Trial Tran. at 92:14-17.

Mr. Soreno testified that he does not know about the various ADA stantthrais97:2-
9. He knows that an ADA bathroom hash@vea circular radis of 5feet and that he does not
know any other configuration that is AB#ompliant.Id. at 97:8-15. He did not consider
whether there might be other alternatives to making the bathroom ADA complemttban
moving the wallld. at 97:17-20.

. FINDINGS OF FACT & CONCLUSIONS OF LAW

A. Legal Conclusions

Title 1l of the Americans with Disabilities Act prohibits discrimination by public
accommodations, prescribing th@h]o individual shall be discriminated against on the basis of
disability in the full andequal enjoyment of the goods, services, facilities, privileges, advantages,
or accommodations of any place of public accommodation by any person who owrss(dease
leases to), or operates a place of public accommodad@l.S.C.§ 12182(a); 28 C.F.R§
36.201(a). A public accommodation is defined as a private entity whose operatiecis aff
commerce, and which falls within one of 12 enumerated categories, inclutiyag atation . . .
or other sales or rental establishmert2 U.S.C.§ 12181(E)(6). Congress delegated to the
Department of Justice the authority to enforce the ADA and promulgate regalatder Title
I, 42 U.S.C.8§§ 12186(b), 12188(b), 12206. Pursuant to that authority, the DOJ adopted the
2004 ADA Accessibility Guidelines of the Uag States Access Board (tReDAAG”), and the

2010 ADA Standards For Accessible Desigi2000 ADA Standard$. The 2010 ADA
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Standards replaced the ADAAGs in 20Mith minor differences, the two standards are
substantially similar as they apply to the citiods at issue herein.

Mootness

Because Article Il courts are limited to resolving cases and consiegemrmootness
strips a court of jurisdictionSee Ethredge v. HaiB96 F.2d 1173, 1175 (11th Cir. 1993). A
defendant’s voluntary cessation of anghé practice does not automatically render a case moot.
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 1528 U.S. 167, 189 (2000). Rather,
“the standard . . . for determining whether a case has been mooted by the defendatdly vol
condict is stringent: A case might become moot if subsequent events made it absolately cle
that the allegedly wrongful behavior could not reasonably be expected to recycitation
omitted). In Sheely v. MRI Radiology Network, B.A05 F.3d 1173 (11th Cir. 2007)he
Eleventh Circuit considered three factoms determining whether the defendant’s voluntary
cessation mooted the claimgl) whetherthe behavior was an isolated incident or was a
continuing practice or deliberate, (#hetherthe cessation was “motivated by a defendant’s
genuine change of heart ratherrtiias desire to avoid liability,” and (3)hethera defendant
failed to acknowledge wrongdoing. 505 F&d 186-87.

However, “ADA-architecturabarrier cases are a guie subset of voluntary cessation
doctrine cases.Houston v 7-Eleven, Inc. 2014 WL 351970, at *2 (S.D. Fla. Jan. 31, 2014).
“Several courts have found that where structural modifications have beetalkrddnp make the
facility ADA compliant the casesimoot. The fundamental rationale supporting these cases is
that the alleged discrimination cannot reasonably be expected to recur sinceraitru

modifications permanently undo the offending conduct.”
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Removal of Barriers Where Readily Achievable

In existing structurg barriers only need to be removaudhere said removal is readily
achievable.’Ass'n for Disabled AmsInc. v. Key Largo Bay Beach, LL@07 F. Supp. 2d 1321,
1328-1329 (S.D. Fla. 2005). “The ADA defines ‘readily available’ as ‘easttpmplishable and
able to be carried out without much difficulty or expens&dathrightDietrich v. Atlanta
Landmarks, In¢.452 F.3d 1269, 1273 (11th Cir. 2006) (quoting 42 U.S.C. § 12181{9)ne
plaintiff has the initial burden of production to show (1) that an architectural baxiss; and
(2) that the proposed method of architectural barrier removal is readily ackievahleasily
accomplishable and able to be carried out without much difficulty or expense agearticular
circumstances of the caseld. (quotingColorado Cross Disability Coak. Hermanson Family
Ltd. Pship 1, 264 F.3d 999, 1007 (10th Cir. 2001)). “A plaintiff must present sufficient evidence
so that a defendant can evaluate the proposed solution to a barrier, the difficulty of
accomplishing it, the cost implementation, and the economic operation of the fatditaf’
1274.In GathrightDietrich, the Court found that the ADA plaintiffailed to meetheir burden
of production to show thathe barrier removal was readily achievable where plaantiffs’
proposals did not provide any detailed cost analysis and did not address the engimekring a
structural concerns associated with the propdsal.

“When plaintiffs meet the burden of production showing that the removal of barriers is
‘readily achievable,’ the burden then shifts to the defendant to prove the afferdatense that
the removal of a barrier is not readily achievabléNorkunasv. Sehorse NB, LLC 444 F.

App’x 412, 417(11th Cir. 2011). The factors to be considered in evaluating whether removal of
a barrier is “readily achievable” are:

(1) nature and cost of the action; (2) overall financial resources of the facility or
facilities inwlved; (3) number of persons employed at such facility; (4) effect on
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expenses and resources; (5) impact of such action upon the operation of the
facility; (6) overall financial resources of the covered entity; (7) diveize of the
business of a coveramhtity; (8) the number, type, and location of its facilities; (9)
type of operation or operations of the covered entity, including composition,
structure, and functions of the workforce of such entity; and (10) geographic
separateness, administrative @cél relationship of the facility or facilities in
guestion to the covered entity.

GathrightDietrich, 452 F.3d at 1273 (citing 42 U.S.C. § 12181(9)).

B. The Parties’ Theories of the Case

Ms. Kennedy argues that, even if Defendant has remedied the other violatithes of
ADA, Defendant has done nothing to address the lack of sufficient floor space thheom.
Additionally, Defendant has ignored the ADA for years and allowed the ADAatioas to
persist. Thus, an injunction is necessary to ensure compliance and continued conipkafiée
1, PreTrial Stipulation, at 2.

Defendant states that it has fixed all of the ADA violations that were reachigvable.
Although it admits that ihas not remedied the limited floor space in the bathroom, it argues that
remedying this violation is not readily achievable because it would reqaije ©onstruction.
Defendant also argues that Plaintiff has not ibsdburden of production to show thamoval of
this barrier is readily achievablel. at 2-3.

C. The Court’s Findings

The Court concludes that most of Ms. Kennedy’s claims have been rendered moot by Mr.
Alsheikh’s remediation and that Ms. Kennedy failed to meet her burden with résglbebne
remaining violation, the limited maneuvering space in the bathroom.

Mootness

With the exception of the limited maneuvering space in the bathroom, Ms. Ké&nedy

claims have been mooted by. Alsheikhs remedial conductMs. Kennedytestified that orher
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visit to the gas statiothe handicap parking space was faded, Trial Tatfl:4-10, and that the
handicapparking sign was faded and blocked from sigitat 12:12-18. SeePl.’s Ex.3 & 4.

Mr. Alsheikh testified that he moved the handicap parking space and that it now has an
appropriate handicap parking sign. Trial Tran. 1082P4 Pl.’s Ex. 44 Mr. Herrera confirmed

that, when he visited, the handieparking sign had the correct wording, althoughdite not
measurat to see if it was the correct heighd. at 67:12-20.

Ms. Kennedytestified that there were obstructions in the access aisle next to the parking
space, which would prevent her from using the handicap parking ddae¢.11:4-13. When
Mr. Herrera inspected the property on March 20, 2017, he too noted obstructions in the handicap
parking spaceld. at 49:12-20. Mr. Alsheikh testified that he has removed any objects and has
instituted a policy requiring his managers to remove anything tfhaspot if they see people
place objects in itd. at 106:2-12.

Ms. Kennedytestified that the bathroom had a pedestal sink which prevented her from
getting close enough to wash her hands, that the sink was too high, and that the sink had knobs
which required a grip.ld. at 18:219:24; Pl.’s Exs. 13 &17. MrAlsheikh remedied these
problems by removing the pedestal, moving the sink, Trial Tran. at 222t1Ref.’s Ex. 18,
and replacing the faucet, Trial Tran. at 12&1IMs. Kennedy testified that the toilet had its flush
control next to the wall, rather than on the open side as required by thel&x.19:13-15;

Pl.’s Ex. 7. Mr.Alsheikh bought and installed a new toilet that has a flush control on the open
side. TrialTran. at 116:311; Def.’s Ex. 3. He also installed the toisthe appropriate distance
from the wall. Trial Tran.at 117:15118:2; Def.’s Ex. 14Ms. Kennedy testified that the toilet
did not have a rear grab bar and the side grab bar was tooBarfiran. at20:5-7;Pl.’s EX.

18. Mr. Alsheikhinstalled a rear grab bar and a new side grab bar of the required length. Tri
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Tran. at 124:820.Ms. Kennedy testified that the paper towel dispenser in the bathroom was too
high for her to reachlrial Tran. at 21:1924; PIl.’s Ex. 16 Mr. Alsheikhinstalled a new paper
towel dispenser at the appropriate heidghial Tran. at 120:810; Def.’s Ex. 16 & 17.Ms.
Kennedy testified that the bathroom door had a doorknob that requiredhgcipshe could not
use.Trial Tran. at 20:1321:1; Pl.’s Ex. 9. MrAlsheikh testified that he installed a new door
handle. Trial Tran. at 125:21-24.

Mr. Herrera testified about a few additional ADA violations, which Mr. Alshe&ilso
testified he has remedied. Mr. Herreraitest thatthe handicap bathroom sign was mounted in
the improper place-on the door instead of on the latch sidend at the incorrect heighd. at
49:22-24. Mr. Alsheikh testified that he installed a new canphandicap bathroom sigid. at
111:2-14;Def.’s Ex. 7, 8, 9, 10, 11Mr. Herrera also testified that there was insufficient
maneuvering clearance around the bathroom door. Trial Tran. at120:BIr. Alsheikh
remedied this problem by removing the latch from the ddoat115:20-116:2.

Although the Court notes that Mr. Alsheikh owned the gas station for years without
ensuring its compliance with the ADA and it was only after Ms. Kennedy’su&wnd expert
report that Mr. Alsheikh took any action to comply with the law, the Court cdeslthat these
violations are moot because they cannot reasonably be expected to recur.

Removal of Barriers Where Readily Achievable

Ms. Kennedyfailed to meet her burden of production with respect to whether remedying
the limited maneuvering space in thahroomwas readily achievablévr. Herrera testified that
he estimated it would cost $4,650 to remedy the lack of maneuvering space in tbherbdthr
at 60:2225. He stated that this estimate was not specific to the property but was ageaver

basedon other site.ld. at 70:16-14.Mr. Herrera did noperforma readily achievable inspection
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which would require analyzing the structure of the building, the plumbing, whethat i Woad
bearing, and the effect that remedying the violations would have on the operfatie business.
Id. at 70:25-71:25.Rather, his estimate was based on the assumption that the partition separating
wall was a simple separating wall, rather than a wall that contained plumbiredestrtcal.ld.
at 69:6-11 He did not conduct an analysis of the plumbing or electrical in the buildingt
69:17-18. Thus, Ms. Kennedy did not meet her burden to show that remedying this violation was
readily achievableSeeGathrightDietrich, 452 F.3dat 1274-5(finding that plaintiffs failed to
meet their burden where its proposed modifications “did not, in any meaningful wagssitiuz
engineering and structural concerns associated with their proposal”).
[l. CONCLUSION
For all of the foregoing reasons, it is @eyORDERED AND ADJUDGED that:
1. Plaintiff Patricia Kennedys not entitled to judgment in her favor on her claim for
violations of the ADA;

2. Final judgment willbe entered in a separate order;

3. The Clerk of Court is directed ©LOSE THIS CASE.

DONE AND ORDERED in Chambers, Fort Pierce, Florida, tBrsl day ofJanuary

2018.

( ‘)’%@D&u A Q{%ﬂ&%

Robin L. Rosenberg
United States District Judge

Copies furnished to all counsel of record.
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