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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:17-CV-80277-ROSENBERG
MT. HAWLEY INSURANCE COMPANY,
Plaintiff,
V.
PORTA BELLA YACHT & TENNIS CLUB
CONDOMINIUM ASSOCIATION, INC. &
MARIJA POSAVAC,

Defendants.
/

ORDER DENYING DEFENDANT'S MOTION TO AMEND ANSWER
AND GRANTING PLAINTIFF’'S MO TION FOR SUMMARY JUDGMENT

This matter is before the Court on Defendsliatrija Posavac’s Motion to Amend Answer
[DE 40] and Plaintiff sViotion for Summary Judgment [DE 29laintiff responded to the Motion
to Amend Answer. The Motion f@ummary Judgment is fully bfed. For the reasons set forth
below, Defendant’'s Motion to Amend Answerdgnied and Plairfis Motion for Summary
Judgment is granted.

Defendant Posavac’s Motion to Amend Answer

On March 6, 2017, Plaintiff fileds Complaint in this casdn the Complaint, Plaintiff
alleged:

36. Posavac’s injuries arose directly indirectly from the work performed by
Kantrowitz.

37. Posavac’s injuries arose directly indirectly from the work performed by
Miami Carpet and Tile.

DE 1 at 8. On May 19, 2017, Defendant Posdilad her answer. In her answer, Posavac

responded as follows:
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36. Admitted.

37. Admitted.

DE 19 at4. OnJune 12, 2017, the amended pigadieadline in this case expired. Posavac did
not move to amend her answer. On Noveni¥er2017, discovery closed in this case. Posavac
did not move to amend her answer. Dacember 19, 2017, Plaintiff filed the Motion for
Summary Judgment presently befdhe Court. That Motion substantially relied upon Posavac’s
admissions quoted above. NotwithstandingrRiffiis reliance upon those admissions, Posavac
did not move to amend her answer. To toatrary, on January 12018, Posavac filed her
response to Plaintiff's Motiofor Summary Judgment aniah, that response, Posaveenfirmed

her admissions “for the limited purpose of respomd) to Plaintiff's Motion for Summary
Judgment.” DE 36 at 2. Plaintiff then filets reply, on January 22018, and Plaintiff again
relied upon Posavac’s admissions.

On January 26, 2018, two hundred and fifty-two days after she filed her answer, Posavac
moved to amend. Posavac moved to retracadmeissions quoted above the grounds that she
“mistakenly admitted” the same. For the reasons set forth below in the Court’s decision on
summary judgment, Posavac’snaidsions are important enough thHlaintiff has constructed
much of its case on those admissions. Posavagisains are not tangenti@ peripheral issues.

As a result, Plaintiff substantially reliagpbon Posavac’s admissiottwroughout the discovery
period and throughout the briefing of dispositivetimms. The Court is also unable to square
Posavac’s assertion that she discovered her‘gvidle preparing a response to Plaintiff's Motion

for Summary Judgment” because Posagamfirmed her admissionin her response to the

Motion for Summary Judgment. Moreover, Posavac did not move to amend her answer during



the briefing of Plaintiff's Moton for Summary JudgmenOnly now, after discovery has closed,
after the dispositive motions period has ruteraPlaintiff's Motion fo Summary Judgment has
fully ripened for adjudication, and with trialpigly approaching does Piiff request leave to
amend her answer on an importsstue—an issue that Plaintiffhaubstantially relied upon, to its
potential prejudice, for two hundreaid fifty-two days. The Coucbncludes that Posavac has not
shown good cause to amend her ansatehis late stage of th@oceedings, nor does the Court
accept Posavac’s contention that she discovenedrh@ while responding to Plaintiff's Motion
for Summary JudgmentSee Zucco Partners, LLC v. Digimarc Corp52 F.3d, 981, 1007 (9th
Cir. 2009)(noting that a court may deigave to amend “due to unddelay, bad faith or dilatory
motive on the part of the movant, . . . or undugyatice to the opposing party . . ..”). Posavac’s
Motion to Amend Answer is denied.

Plaintiff’'s Motion for Summary Judgment

A. BACKGROUND

Defendant Porta Bella operates a residentaldominium association. Defendant Marija
Posavac sustained injuries while walking ont&della property. Paat Bella is an insured
pursuant to a contract for insurance between RBetia and Plaintiff. Plaintiff filed the instant
case to ascertain whether it must indéynand defend Porta Bella in its suittivPosavac.

B. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriatéthe movant shows thdhere is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The existence of a factualispute is not by itself suffient grounds to defeat a motion for

summary judgment; rather, “the requirement is that there lgEenoineissue ofmaterial fact.”



Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). dispute is genuine if “a
reasonable trier of fact could retuyudgment for the non-moving party.Miccosukee Tribe of
Indians of Fla. v. United StateS516 F.3d 1235, 1243 (11th Cir. 2008) (citkwgderson477 U.S.
at 247-48). A fact is material if “it would &ftt the outcome of the swihder the governing law.”
Id. (citing Anderson477 U.S. at 247-48).

In deciding a summary judgment motion, tGeurt views the facts in the light most
favorable to the non-moving pargnd draws all reasonable inferescin that party’s favor.
See Davis v. Williamegl51 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence.See Skop v. Atlantd85 F.3d 1130, 1140 (11th C2007). Thus, upon discovering a
genuine dispute of material factetl@ourt must deny summary judgmeBee id.

The moving party bears the i@tiburden of showing the absence of a genuine dispute of
material fact. See Shiver v. Cherto$49 F.3d 1342, 1343 (11th Cir. 2008). Once the moving
party satisfies this buesh, “the nonmoving party ‘must do mailean simply show that there is
some metaphysical doubt as to the material fac®dy v. Equifax Info. Servs., LL827 F. App’x
819, 825 (11th Cir. 2009) (quotingatsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 586 (1986)). Instead, “[tihe non-movpagty must make a sufficient showing on each
essential element of the case foriethhe has the burden of proofld. (citing Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingtile non-moving party nat produce evidence,
going beyond the pleadings, to shthat a reasonable jury coulahdi in favor of that party See

Shiver 549 F.3d at 1343.



C. ANALYSIS

Plaintiff contends that it irot obligated to indemnifyor defend Porta Bella because Porta
Bella did not fulfill a necessary condition preced#ot coverage to apply in this case. More
specifically, Posavac has admitted the following:

36. Posavac’s injuries arose directly indirectly from the work performed by
Kantrowitz.

37. Posavac’s injuries arose directly indirectly from the work performed by
Miami Carpet and Tile.

DE 1 at 8. Porta Bella’s insurance policy @ns specific requirenmés—conditions precedent
for coverage to apply. The germane portiohthe insurance policy read as follows:
TENANTS AND CONTRACTORS — CONDITIONS OF COVERAGE

We shall have no obligation to defend or imagfy any insured for any “bodily injury,”
“property damage,” and/or “psonal and advertising injury” arising directly or indirectly
from ... work by a “contractor” unless eachdaevery of the following conditions is
satisfied ...

5. Certificates of Insurance are obtained from each and every “contractor” prior to
commencement of such “contractor’'s” worBuch certificates of insurance must list
primary commercial general liability coveragesiffiect at all times the work is performed
with limits equal to or greater @ the limits of this policy.

6. Written agreements are obtained from eawhevery “contractor” which hold harmless

and indemnify the insured(s) against whom the claim is made for all injuries, damages,
claims, and suits arising dir®cor indirectly from the “contractor’'s” work (including any
work performed by the “contractor’'s”ubcontractors or subsubcontractors). Such
agreements must expressly provide indemnificato the fullest extent permitted by law.
Such agreements must be signed by th&gsaprior to the date of the “occurrence” or
offense.

7. The written agreements required in Conditiom@st also require that the “contractor”
will obtain additional insured coverage undbe “contractor’'s” primary commercial
general liability policy for each insured(sigainst whom the claim is made. Such
agreements must be signed by the partiieshe agreement prior to the date of the
“occurrence” of offense. Such agreementssimrequire limits of additional insured

1 “Under Florida law, an insurer’s duty to indemnify is determined by analyzing the policy coveraghs af the
actual facts of the underlying casdéJhderwriters at Lloyds London v. STD Enters., |885 F. Supp. 2d 1142, 1147
(M.D. Fla. 2005).
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coverage equal to or greater than the limitshf policy. Such agreesnts must state that
the additional insured coveragedsbe primary and noncontributory.

8. The contractor’s primary commercial gealeliability insurer agrees to defend and
indemnify every insured against whom the claim is made for “bodily injury,” “property
damage,” and/or “personal aadvertising injury,” and does so on a primary basis under a
policy with limits equal to or greater than the limits of this policy.

DE 1-7 at 29. Thus, for coverage to applygl&mnages stemming from a contractor’s work, Porta
Bell must have first obtained a certificate of irswce from the contractor and Porta Bella must
obtain a written agreement from the contractoesein the contractor agrees to hold Porta Bella
harmless and indemnify Porta Bellal. Because Posavac has admitted that her injuries stemmed
from Kantrowitz and Miami Carpet and Tile, thare two threshold questiofa this Court. The
first is whether Kantrowitz and Miami CarpetdaTile qualify as contractors under the insurance
policy. The second is, if Kantnatz and Miami Carpet and Tilgualify as contractors under the
insurance policy, did Porta Belamply with the necessary catidns precedent quoted above for
insurance coverage to apply. The Gaxamines each question in turn.

With respect to whether Kantrowitz and Mia@arpet and Tile qualify as contractors, the
term “contractor” is a defined term in tpelicy. The term is defined as follows:

“Contractor” means any person or entity thay amsured hires or contracts with for the
performance of any work for constructionpogations, maintenance (including but not
limited to, snow removal), or repairs, rediess of where such wlois performed, and
regardless of whether such person or entity is described as contractor, construction
manager, general contractor, or sotitcactor, or by any other term. ...

Id. Plaintiff's statement of material facts is tamggkttowards the facts necessary for Plaintiff to
classify Kantrowitz and Miami Carpehd Tile as contractors under the policy.

Kantrowitz. Plaintiff contends that Kantrowitz wasréd to coordinate interior and
exterior work on two of Porta Bella’'s buildings. [3 at 3. Porta Bella concedes this is true.
Plaintiff contends that Porta Bellacontract required Kantrowitp “coordinate 2 building project
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[sic] including: hallway paintingfloor tile (interior and extear). Includes my recommendations
for paint colors and application for hallways, séilen of interior tile, all to coordinate with
Associations [sic] selected hallway carpeting froeirtlrender [sic]. My selection of exterior tile
for front entrance to building.1d. Porta Bella concedes this is tfudorta Bella’s opposition to
Kantrowitz is limited to Port8ella contesting whether the deoant quoted above qualifies as a
contract. But that argumentm®t relevant. The insurance polisydefinition of a contractor is
very broad. Itis enough if Kantnitz was hired for any work, proded that work involved, in any
way, construction, renovations,paars, or maintenance. Thendisputed facts establish that
Kantrowitz was hired for such a purpose. Kanitpwgualifies as a cordctor under Porta Bella’s
insurance policy.

Miami Carpet and Tile. Porta Bella hirdéflami Carpet and Tile to do tiling work on

pedestrian ramps. DE 30 atBorta Bella concedes this is tru€he relevant agreement provided
that the “[lJayout and design arethe discretion of the coordinatéied Kantrowitz Interiors and
Design and questions should be diegcto him on those elementdd. Porta Bella’s opposition
to Miami Carpet and Tile, like Kantrowitz, lisnited to contesting whier the document quoted
above qualifies as a contract. Again, that isral@vant. Under the insurance policy, it is enough
that Miami Carpet and Tile was hired “in anyyt@o perform construction, renovations, repairs,
or maintenance. The undisputed facts estaktiahMiami Carpet and Tile was hired for such a
purpose. Miami Carpet and Tile qualifies aatractor under Porta B&'s insurance policy.

The final line of inquiry for the Court is vetther Porta Bella complied with the necessary

conditions precedent for coverage since botmtkKavitz and Miami Carpet and Tile were

2 The portion of this statement of material fact thatdBslla objects to—that Kantrowitz's contract did not specify
whether he would retile an exterior ramp—is omitted from the Court’s deciSeeDE 38 at 1-2.
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contractors. Specifically, Porta Bella was requiite obtain certificates of insurance from both
contractors and Porta Bella was alequired to secure agreemeintsn both contractors that they
would indemnify Porta Bella and hold Porta Bdlermless. Porta Bella concedes that it did not
fulfill these requirementsSeeDE 38 at 2.

The Court briefly addresses Porta Bella’'s argntrfwhich mirrors Posavac’s argument) in
opposition to summary judgment. Porta Bella arguasttie issue of indemnification is not ripe
for adjudication, and that this Court shouléystany decision on that issue pending a final
resolution of Posavac’s state court case. Itus that, as a general matter, an insurer’s duty to
indemnify is not ripe for adjudication untilfanal resolution of an underlying proceedin§ee
Evanston Ins. Co. v. Gaddis Carp45 F. Supp. 3d 1140, 1153 (S.Da.R2015). But exceptions to
this general rule exist. For example, if faets show that unambiguous conditions for coverage
were not complied with, a court may find thad duty to indemnify exists, even while an
underlying action is still pendingSee Mt. Hawley Ins. Co. v. Van Cortland Village |.IN©. 08
Civ. 10414, 2011 WL 5834255 (S.D.N.YoM 18, 2011) (ruling in favasf an insurer pursuant to
a policy resembling the policy in the instant case). Courts have reached the same conclusion on
facts nearly identical to thiacts in the instant caseSee Mt. Hawley Ins. Co. v. Nat'l Builders
LLC, No. 08 CIV 5526, 2009 WL 1919611 (S.D.N.Y. J&@e 2009). Florida courts have reached
the same resdland the Eleventh Circuit Court 8ppeals has affirmed those decisién€ourts
rule on the duty to indemnify, even whenwarderlying suit is pending, vém the “uncontroverted

evidence places the claim outside of coveragetlanglaintiff makes no attempt to plead the facts

3 E.g., Certain Interested Underwriteat Lloyd’s London v. Halikoytaki®No. 8:09-CV-1081, 2011 WL 1296816
(M.D. Fla. March 31, 2011) (case name truncated).

4 E.g., Certain Interested Underwriters at Lloyd’s London v. Halikoytaldd F. App’x 328 (11th Cir. 2011) (case
name truncated).
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creating coverage or suggest the existence of evidence creative covéetalgeytakis 2011 WL
at *1 (citing Underwriters at Lloyd’s London v. STD Enters., Jri895 F. Supp. 2d 1142, 1146
(M.D. Fla. 2005)). Here, Posavac (the undedyplaintiff) has done just the opposite—she has
conceded that her damages stemmed from raatz and Miami Carpet and Tile. Both
Kantrowitz and Miami Carpet anidle are contractors under PoBalla’s insurance policy. Porta
Bella concedes it did not comply with the necessary tiondi precedent for coverage to apply.
While Porta Bella argues that it disputes whether Posavac’s injury arose directly or
indirectly from the contractors’ wk, this distin¢ion is immaterial. Cowage is excluded under
the policy whether Posavac’s damages arose directlpdirectly from the contractor’'s work.
Similarly, to the extent Porta Bella argues thera dispute as to wheth# was the contractor’s
negligence or Porta Bella’s negligence that caused\R@'’s injuries, this too is immaterial. This
is immaterial because there is no dispute that the area in which Posavac was injured is precisely the
area that the contractors worked on. As altethere can be no dispute that, at a minimum,
Posovac’s injuries were indirectly related, in some fashionthéowork of the contractors.
Pursuant to the clear and unagumus language of Porta Bella’s insnice policy, this means that

Plaintiff owes no duty ofoverage to Porta Belfa.

5 Compare James River Ins. Go.Ground Down Eng’g, Inc540 F.3d 1270, 1278 (11th Cir. 2008) (To have arisen
out of something, for purposes of interpreting the phrase, “arising out of” in an insurance pol@gtiés br meaning
than the phrase, “caused by” and meanmggiioating from,” “having its origin i’ “growing out of,” “flowing from”,
“incident to,” or “haing connection with.”)yand Continental Cas. Co. v. City of Jacksonyii®4 F. Supp. 2d 1338,
1334 (M.D. Fla. 2009) (Under Florida law, the phrase “arising out of” is interpreted broadly DE 1-7 at 29
(excluding coverage in the instant case for damages “arising directly or indirectly” from work blyacto unless
specific conditions precedent are fulfilled by Porta Bella).
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D. CONCLUSION

For the foregoing reasons, Plaintiffs Motion for Summary Judgment [DE 29] is
GRANTED.® Plaintiff is not required tindemnify or defend DefendaritsDefendant’s Motion
to Amend Answer [DE 40] iIBENIED. All other pending motions are denied as moot. The Clerk
of the Court shall close this @s Plaintiff shall submit a proposed final judgment in Microsoft
Word format to Chambers within two (2) dayfsthe date of rendition of this Order.

DONE and ORDERED in Chambers, Fort Pierce, Floridhais 8th day of February, 2018.

/ |
A. \R@/\Q@%
OBIN L. ROSENBERG /
UNITED STATES DISTRICT JUDGE

Copies furnished to: Counsel of Record

6 The Court issues no ruling on any argument or any ground not discussed in this Order.
7 An insurer’s duty to defend ceases when it is shown thed th no potential for coverage, i.e. when there is no duty
to indemnify. STD Enterps.395 F. Supp. 2d at 1146.
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