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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:17-CV-80286ROSENBERGMHOPKINS
MID-CONTINENT CASUALTY COMPANY,
Plaintiff,
V.
JWN CONSTRUCTION,INC. et al.,

Defendant.
/

ORDER GRANTING PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIM

THIS CAUSE is before the Court onPlaintiff Mid-Continent Casualty Company’s
(“MCC") Motion to Dismiss DefendantJWN Construction,Inc.’s (“*JWN”) Counterclaimfor
Declaratory Relief [DE 37]. The Court has carefully consideredMCC’s Motion, JWN’s
ResponsgDE 44], and MCC'’s Reply [DE 46], andis otherwisefully advisedin the premises.
For the reasonsetforth below, MCC’s Motion is GRANTED and JWN'’s Counterclaimfor
DeclaratoryRelief[DE 28] is DISMISSED WITHOUT PREJUDICE.

l. BACKGROUND

On March 7, 2017,MCC filed a Complaintfor DeclaratoryRelief [DE 1] againstJWN,
Underwritersat Lloyd’s, London a/s/o Dr. Michael Flax (“Lloyd’s”), and Michael D. Flax
(“Flax™). In its Complaint, MCC allegesthatin Januaryof 2008, Flax and JWN enteredinto a
contract pursuantto which JWN would serve as “general contractor/developerfor the
construction of a hom@ Vero Beach,Florida. See DE 1, Complaint{12-13.MCC further
allegesthat, about ayearanda-half after constructionwas completed,Flax discoveredwater
intrusionand otherdamagethat, accordingto Flax, were causedby constructiordefects.See id.

1114-15.0n April 30, 2013,Flax and Lloyd’s filed suit in state court againstJWN for the
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damageallegedlycausedby thesedefects.See id. 1916-19;DE 1-2 (Flax’s and Lloyd’s Third
AmendedComplaint) MCC is currently defendingJWN in that action, subjectto a complete
reservatiorof rights.See DE 1, Complaint  20.

MCC filed the instantaction for declaratoryrelief to determinethe scope oMCC’s
obligations,if any,to defendandindemnifyJWN in the statecourtactionunder theéermsof four
insurancepoliciesissuedto JWN. Seeid. 111, 8-11;,DE 1-1 (insuranceoliciesissuedoy MCC
to JWN). In its Complaint, MCC assertghatit hasno suchobligationsin light of the definitions
of “occurrence”(Countl) and “property damage”(Countll) in the policies, the timing of the
allegeddamage (Counliil), and the applicability of certainexclusions (CountV). See DE 1,
Complaint{§22—-41.

On April 19, 2017 JWN filed its Answer, Affirmative Defensesand Counterclaimfor
DeclaratoryRelief[DE 28]in the instanaction.JWN’s Counterclaimallegesonly the following:

1. The clear and unambiguousterms of the Policies set forth in Composite
Exhibit A to the Plaintiff's Complaintclearly provide coverag#or theclaims
againstCounterPlaintiff JWN CONSTRUCTION,INC. setforth in the Third
AmendedComplaint,a copy of which is attachedo the Counter Defendant’s
Complaint as “Exhibit “B”, and the allegationsin that Third Amended
Complaint give rise to a dutyto defend CounterPlaintiff in that lawsuit.
Counter Plaintiff therefore respectfully requeststhat this Court issue a
declaratoryjudgmentin its favor finding that the claims fall within the
coverage of th@oliciessetforth in Composite Exhibit A of the Complaint.

2. In the alternative,if this Court finds the policy ambiguous andithusory in
nature,it is respectfullyrequestedhatthis Courtissuea declaratoryjudgment
in CounterPlaintiff's favor on the groundthatthetermsof the policy must be
construedagainstthe CounteDefendanandin CounterPlaintiff's favorsince
severalportions of thePoliciesclearly provide coveragéo CounterPlaintiff
in its capacity as a named insured and the exclusbns for losses are
inconsistentwith the clear language extending coverage,such that these
inconsistent provisions wouldnderthe insurancecoverageentirelyillusory.
Accordingly, the Policiesattachedo the Complainin CompositeExhibit A
must beconstruedn favor of coverage.



3. CounterPlaintiff further requestsany other relief as may be just, including
attorney’sfeespursuanto FloridaStatute627.428.

Il. LEGAL STANDARD

“A motion to dismiss a counterclaimpursuantto Federal Rule of Civil Procedure
12(b)(6)is evaluatedn the samemannerasa motionto dismissa complaint.”Geter v. Galardi
S Enterprises, Inc., 43 F. Supp. 3d 1322, 13265.D. Fla. 2014)(internal quotationmarksand
citationomitted) To adequatelyleada claim for relief, Rule 8(a)(2)requires‘a shortandplain
statementof the claim showingthat the pleaderis entitled to relief.” Fed.R. Civ. P. 8(a)(2).
Under Rulel12(b)(6), a motion to dismissshould begrantedonly if the plaintiff is unableto
articulate“enoughfacts to statea claim to relief thatis plausible onts face.” Bell Atl. Corp. v.
Twombly, 550U.S. 544, 570 (2007)‘A claim hasfacial plausibility when the pleadedfactual
contentallows the courtto draw the reasonablanferencethat the defendants liable for the
misconductalleged.” Ashcroft v. Igbal, 556 U.S. 662, 663 (2009]citing Twombly, 550U.S. at
556). Whendeterminingwhethera claim hasfacial plausibility, “a court mustview a complaint
in thelight mostfavorableto the plaintiff andaccet all of the plaintiff’'s well-pleadedfacts as
true.” Am. United Life Ins. Co. v. Martinez, 480F.3d 1043, 106q11th Cir. 2007).

However, the court need not take allegationsas true if they are merely “threadbare
recitalsof a causeof action’selements supportecby mere conclusorystatements.’lgbal, 556
U.S.at 663.“Mere labelsandconclusions or formulaicrecitationof the elementsof acauseof
action will not do, and a plaintiff cannotrely on naked assertions devoid durther factual
enhancem@t.” Franklin v. Curry, 738 F.3d 1246, 125Q11th Cir. 2013).“[I]f allegationsare
indeed more conclusorythan factual, then the court does nohave to assumetheir truth.”
Chaparro v. Carnival Corp., 693 F.3d 1333, 133 1th Cir. 2012).In sum,“[t]he plausibility

standard‘calls for enoughfact to raise a reasonableexpectationthat discoverywill reveal



evidence'of the defendant’diability.” Miyahira v. Vitacost.com, Inc., 715 F.3d 1257, 1268 1th
Cir. 2013) (quotingfwombly, 550U.S. at 556).

Underthe DeclaratoryJudgmentAct, “any court of theUnited States,upon thefiling of
an appropriategpleading,may declarethe rights and otheilegal relationsof any interestedparty
seeking such declaration,whether or not further relief is or could be sought.” 28 U.S.C.
§ 2201(a).This language “onlygives the federal courtscompetencdo make a declarationof
rights; it does not impose a duty do so.” Ameritas Variable Life Ins. Co. v. Roach, 411 F.3d
1328, 1330 (11tiCir. 2005) ¢iting Brillhart v. Excess Ins. Co. of America, 316U.S. 491, 494
(1942). Thus, courtgetain broaddiscretionover whether or naio exercisgjurisdiction under
the DeclaratoryJudgmenfAct. Evanston Ins. Co. v. Gaddis Corp., No. 15-CIV-60163, 2015VL
2070386at *2 (S.D.Fla. May 4, 2015)(citing Knights Armament Co. v. Optical Sys. Tech., Inc.,
568F. Supp. 2d 1369, 1374M.D. Fla. 2008));see also Medlmmune, Inc. v. Genentech, Inc., 549
U.S.118, 136 (2007) (quotingdlton v. Seven Falls Co., 515U.S. 277,286 (1995))(noting that
the DeclaratoryJudgmentAct “confer[s] on federal courts uniqueand substantialdiscretionin
decidingwhetherto declaretherights of litigants”).

In additionto exercisingsuchdiscretionto declinejurisdiction, courts may dismissa
counteclaim for declaratoryjudgmentas redundant.See Evanston, 2015WL 2070386,at *2
(citing Medmarc Cas. Ins. Co. v. Pineiro & Byrd PLLC, 783F. Supp. 2d 1214, 121(5.D.Fla.
2011). When decidingwhetherto dismisssucha counterclaimas redundant, “courts consider
whetherthedeclaratoryjjudgmentservesa useful purpos&.o determinewhetherthe declaratory
judgmentservesa useful purpose, courts should consigbetherresolution ofplaintiff's claim,
alongwith theaffirmative defensesssertedby defendants, would resolvall questiongaisedby

the counterclainmi. Medmarc, 783 F. Supp. 2dat 1217 (nternal quotationmarksand citations



omitted). However, “[e]Jven [where] the counterclaim[is] wholly redundantthis Court may
exercisdts discretionby notdismissingthecounterclaim.d.

II. DISCUSSION

In the Motionpresentlybeforethe CourtMCC arguesthat JWN’s Counterclaimfails to
statea claim uponwhich relief canbegrantedandis redundantThe Court concludethatJWN'’s
Counterclaintails to statea claim uponwhich relief canbegranted Accordingly,the Court does
notreachMCC’s argumenthatJWN'’s Counterclaimshould bedismissedasredundant.

In paragraphl ofits Counterclaim JWN allegesthat“[tlhe clearandunambiguouserms
of the Pdicies setforth in CompositeExhibit A to the Plaintiff's Complaint clearly provide
coveragdor the claimsagainstCounterPlaintiff JWN CONSTRUCTION,INC. setforth in the
Third AmendedComplaint,”andthat“the allegationsn that Third AmendedComplaintgiverise
to a dutyto defend CountePlaintiff in thatlawsuit.” See DE 28 at 7, Counterclaim{ 1. While
JWN refersbroadlyto “[tlhe clearandunambiguousermsof thePolicies”andthe“claims” and
“allegations” containedin the Third AmendedComplaint,JWN does notspecify which policy
termsallegedlyprovide coverageor which factualallegationggive riseto a dutyto defendunder
thoseterms To the contrary, JWN does not provideny factual supportfor its conclusory
assertiorthatMCC hasa dutyto defendJWN under theéermsof the policiesissuedoy MCC.

In paragraph 2 ofts Counterclaim,JWN allegesthat “if this Court finds the policy
ambiguous and/aitlusory in nature. . . thetermsof the policy must be construed against the
CounterDefendantandin Couwunter Plaintiff's favor.” See DE 28 at 7, Counterclaim{ 2. JWN

furtherallegesthat“severalportionsof the Policiesclearly providecoveragego CounterPlaintiff

! The Courtnotesthattherearefour separaténsurancepolicies which togetherspanmorethan230pagesn length
See DE 1-1. Neither MCC nor this Court can be expectedto guesswhich of the many termscontainedin these
policiesform the basisof JWN’s Counterclaim.



in its capacityas a namedinsuredand the exclusiondor lossesare inconsstentwith the clear
languageextendingcoveragesuchthattheseinconsistent provisions woulénderthe insurance
coverageentirely illusory.” See id. Once again, JWN does notspecify which policy terms
allegedlyprovidecoverageor setforth anyfactud supportfor its claim.

The Court noteghat the deadlindor amendedleadingswas June 2, 2017See DE 19.
However,the Courtwill permitJWN to file anamendedtounterclaimfor declaratoryrelief. To
the extentJWN intendsto file an amendeccounterclan for declaratoryrelief, JWN should be
mindful notonly of the necessityfor additionalfactual support, but othe possibility that this
Courtmaydismissits amendedounterclaimasredundantf it does noservea useful purpose—
thatis, if the resolution oMCC'’s claims, alongwith the affirmative defensesssertedy JWN,
would resolveall questiongaisedby the counterclaim See Medmarc Cas. Ins. Co. v. Pineiro &
Byrd PLLC, 783F. Supp. 2d 1214, 121(5.D. Fla. 2011).If the policytermson which JWN'’s
amendedcounterclaimis basedare identical to those onwhich MCC'’s claims are based,the
Courtfails to seehowthatamendectounterclaimwould not be redundargyenwith the addition
of JWN'’s requestfor attorney’sfeespursuanto Fla. Stat § 627.428assucharequestmay be
madewithoutassertinga counterclaim.

V. CONCLUSION

For theforegoingreasonsit is ORDERED AND ADJUDGED asfollows:

1. Plaintiff Mid-ContinentCasualtyCompany’sMotion to DismissDefendantIWN
Construction]nc.’s Counteclaim for DeclaratoryRelief[DE 37]is GRANTED.

2. JWN'’s Counterclainfor DeclaratoryRelief[DE 28] is DISMISSED WITHOUT

PREJUDICE.



3. JWN may file an amendedcounterclaimfor declaratoryrelief by no later than

October 4, 2017 MCC shallfile a respons¢o any suchamendedcounterclaim

by nolaterthanOctober 10, 2017

DONE AND ORDERED in ChambersWest Palm Beach Florida, this_29th day of

September2017.
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Counsel ofecord UNITED STATESDISTRICT JUDGE



