M. v. Town Of Palm Beach Shores et al Doc. 66

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:17-CV-80358ROSENBERGMHOPKINS

J.V.M.,
Plaintiff,
V.

TOWN OF PALM BEACH SHORES
andCHARLESHOEFFER

Defendans.
/

ORDER DENYING DEFENDANT'S MOTION TO DISMISS COUNT 1

THIS CAUSE is beforethe Court orDefendant,Town of PalmBeachShores’,Motion
to Dismiss Count Il of Plaintiff's First Amended Complaintand Memorandum ofLaw in
Support [DE 40. The Court has carefully considered Defendant’s Motion, Plaintiff's
Memorandum ofLaw in Oppositionthereto[DE 48], and Defendant’sReply [DE 51], andis
otherwisefully advisedin the premisesFor the reasonsetforth below, Defendant’sMotion is
DENIED.

l. INTRODUC TION

This action arisesout of two allegedincidents of sexual assaultcommitted against
Plaintiff by DefendanCharlesHoefferwhile he wasemployedasa policeofficer with the Town
of Palm BeachShoresPolice Departmentin her First AmendedComplaint DE 32], Plaintiff
assertclaims againstDefendantHoeffer for violation of her civil rights, battery,assault,and
intentionalinfliction of emotionaldistress,andagainstDefendantTown of Palm BeachShores
for violation of her civil rights and negligent hiring, supervisionretention,and training. Only

one oftheseclaimsis at issuefor purposes of the Motiopresentlybeforethe Court:Plaintiff's
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claim againstDefendantTown of PalmBeachShoredor violation of hercivil rights pursuanto
42 U.S.C. § 1983Fssertedn Countll of Plaintiff's First AmendedComplaint.

DefendantTown of PalmBeachShoresarguesthatthis claim mustbedismissedecause
Plaintiff hasnot sufficiently alleged(1) that DefendantHoeffer was actingunder color ofstate
law at the time of the allegedincidentsand (2) that DefendantTown of Palm Beach Shores
exhibited deliberateindifference in failing to train its police officers not to commit sexual
assaults.The Court disagreeson both pointsand concludesthat Plaintiff's allegationsare
sufficient. Accordingly,Defendant’sMotion must be denied.

1. BACKGROUND !

DefendantCharlesHoeffer was employedas a policeofficer with the Town of Palm
BeachShoredPolice Departmenfrom 2008to 2016.DE 32, First AmendedComplaint § 6The
Town of Palm Beach ShoresPolice Departmentfollows a “community policing philosophy”
with a focus on“excellent community involvementand support.” Id.  39. Officers are
encouragedo interactwith residentsgetto know them,and provide afriendly face.ld. { 40.1t
is commonfor officersto engagean friendly conversatiorwith residentswhile they walk their
dogs,exerciseprride bicyclesaround the Townd. I 41.

Plaintiff first met DefendanHoefferwhen shewaswalking herdogsaroundthe Town of
Palm BeachShores.d. § 50. Subsequently, hile wearinghis police uniformand driving his
police vehicle, DefendantHoeffe—who asked Plaintiff to call him “Charlie”—approached
Plaintiff and engagedherin conversation omultiple occasionswhile Plaintiff walked around

the Town.ld. § 51.

! The backgroundfacts setforth hereinare drawn from Plaintiff's First AmendedComplaint For purposesof the
Motion presentlybeforeit, the Courtviewsthe First AmendedComplaintin thelight mostfavorableto Plaintiff and
acceptsall of Plaintiff's well-pleadedfactsastrue. SeeAm. United Life Ins. Co. v. Martinez 480 F.3d1043,1066
(12thCir. 2007)(citing St.Joseph’sHosp.v. Hospital Corp. of America 795F.2dat 954 (11th Cir. 1986)).



Plaintiff was comfortableengagingin conversatiorwith DefendantHoeffer becausehe
wasa policeofficer and,for thatreason shebelievedtherewas no reasonto fear him. Id. I 52.
Plaintiff was also comfortableconfidingin DefendantHoeffer aboutcertaindomesticrelations
problems shevas experiencing‘[d]ue to the inherentauthority and trustworthinessof police
authority.” Id. 1 53. DefendantHoeffer told Plaintiff that he had special experienceand police
training in addressingdomestic violence and that he could introducePlaintiff to domestic
violence advocateshe knew through his policeexperienceld. { 56. In addition, Defendant
Hoeffer confidedin Plaintiff about hisown life, including hisdaughter’sstrugglewith cancerld.
1 54. While on duty,in uniform, and driving his policevehicle, DefendantHoeffer frequently
stoppedat Plaintiff’'s homeandvisitedwith herdogs.Id. § 55.

Onemorning,DefendantHoeffer wavedPlaintiff downfor a conversatiomhile shewas
riding her bicycle around the Townld. § 57. Plaintiff was upset about somethintdpat had
happenedwith her husbandand DefendantHoeffer suggestedhat he and Plaintiff meet for
coffee so that he could providePlaintiff with information about domestic violencand about
calls to which the Town of Palm Beach ShoresPolice Departmenthad respondedat her
husband’'s homéeforethdar marriage Id. § 57.1t wasclearto Plaintiff that DefendantHoeffer
was using his powernd authority as a policeofficer to obtaininformation and provideit to
Plaintiff. Id. DefendanHoeffer gavePlaintiff two differentcell phone numberghereshecould
reachhimif sheneededanything.ld. § 58.

Oneeveningin Augug 2013,DefendantHoeffer called Plaintiff andinvited herto meet
him for coffeesothat he could providéner with information aboutdomesticviolenceand with
Town of PalmBeachShoresPolice Departmentreports abouber husbandld. I 59.Defendant

Hoeffertold Plaintiff to meethim in a neighboringity andgaveherspecificdirections.ld. § 60.



Plaintiff followed those directionand parkedher vehicle where DefendantHoeffer told her to
meethim. Id. § 61.Plaintiff thengot into DefendantHoeffer’s vehicle, believingthat theywere
going to get coffee as arranged Id. As they drove,Plaintiff began discussinger domestic
violence problems, budefendantHoeffer did notwantto discussher problemsld. § 62.Instead
of gettingcoffee,DefendanHoefferdroveherto adesertedocation.ld.

At the desertedocation,DefendantHoeffer lungedat Plaintiff in an attemptto kissher,
but Plaintiff “immediately and forcefully” resisted.ld. § 63. DefendantHoeffer then grabbed
Plaintiff's breasts, but Plaintiff removed his hands.Id. { 64. Defendant Hoeffer grabbed
Plaintiffs legs, moved on top ofher, and began lifting her dress, and Plaintiff tried
unsuccessfullyo push himoff. Id. § 65. Defendantioefferlet Plaintiff sit backup, thenlunged
at her againin anotherattemptto kiss her. Id. I 66. During this incident, DefendantHoeffer
ripped anecklacerom Plaintiff's neck.Id. { 67.Finally, DefendantHoeffer drovePlaintiff back
to hervehiclewithout speakingandPlaintiff droveherselfhome.ld. Y 68.

While on her way home, Plaintiff receiveda call from DefendantHoeffer. Id. { 69.
DefendantHoeffertold Plaintiff thather necklacewasin his vehicleandthat hewantedto bring
it to her, but Plaintiff told him to leaveit in her mailbox. Id. During that call, Defendantalso
madea sexualcommentabout the inciderin hisvehicle.ld. § 70.

At some poingfterthis incident,Plaintiff wentto the Town of PalmBeachShoresPolice
Departmento makeareportaboutherhusbandld. § 71.DefendanHoefferwasthe only police
officer thereat the time. Id. About 20minutesafter Plaintiff left, DefendantHoeffer arrived at
Plaintiff's housein uniform and parkedhis policevehiclein her driveway.lId. § 72.Defendant
Hoeffer “knocked on[Plaintiff's] door, steppedinto the homeand grabbed[Plaintiff] on her

breasts,'thenleft herhome.ld. § 72.



Sincel983,atleastelevenwomenhavereportedthat DefendanHoeffer raped assaulted,
sexuallyharassedor hit them.Id. § 11.In 1983, DefendanHoeffer’s first wife called 911 to
reporther husbandor domesticviolence orntwo separateccasionsld. § 12.In 1987,Defendant
Hoeffer began workingas a policeofficer with the Delray BeachPolice Departmentld. § 13.
During hisemploymenwith the Delray BeachPoliceDepartmentDefendantHoeffercommitted
domesticviolenceagainsthis secondwife, shatteringher nosewith a bootandripping a pinoff
her blouse.ld. § 14. DefendanHoeffer also verbally harassechis secondwife with repeated
phonecalls while at work; DefendantHoeffer wasorderedto refrainfrom contactwith his wife
while Internal Affairs investigatedput he continuetb harassandrepeatedlycontacthis wife. Id.
1915-18. The Delray Beach Police Departmentultimately found that DefendantHoeffer
committedacts of domesticviolenceand harassmentsustaining the Interngffairs complaint
for unbecoming conduct, disobedienoerders,harassmenganduntruthfulnessld. {1 19.While
the Delray Beach Police Departmentinternal Affairs investigationwas pending, Defendant
Hoefferresignedrom his positionasa policeofficer. Id. § 20.

In October 1991, Defendartoeffer began workingwith the Riviera Beach Police
Departmentld. § 22.The following July, DefendantHoeffer wasaccuseddf domesticviolence
by his third wife. I1d. 1 23.In 1996, while on dutywith the Riviera BeachPolice Department,
DefendantHoeffer was accusedof taking afemaleto a hoteland raping her. Id. T 24. While
prosecutorsleclinedto file criminal chargesthey notedDefendantHoeffer’s historyof violence
againstwomen.ld. As areallt of the 199Gapeallegation theRivieraBeachPolice Department
conductechn Internal Affairs investigationld. § 25. Followinghatinvestigationthe allegations
weresustainedand DefendanHoeffer's employmentwith the RivieraBeachPolice Department

wasterminated.d. DefendantHoeffer was subsequentlyeinstatedoy an arbitrationpaneland



remainedemployedby the Riviera BeachPolice Departmentuntil hewashired by the Town of
PalmBeachShoredPoliceDepartmentn 2008.1d. 125-26.

In October 2010, DefendantHoeffer was accusedof making inappropriatesexual
commentsto a Town of Palm Beach Shoresresidentafter respondingto a reporteddomestic
disturbanceat her homeld. 11 28-29. Although theictim provided arecordedstatementthe
Town of Palm Beach ShoresPolice Departmentclosedthe InternalAffairs investigationas
unfoundedn December2010, without having obtainedstatementrom DefendantHoeffer. 1d.
1 30. Anothemwomancomplainedto the Town of Palm BeachShoresPolice Departmentthat
DefendantHoeffermadeinappropriatesexualcommentgo her on morethanoneoccasionwhile
in uniform and driving his marked police vehicle. Id. § 31.In December2009, Defendant
Hoefferwasassignecas Communications Supervisandbegansupervisingandtrainingthe 911
dispatchersvith the Town of PalmBeachShoresPolice Departmentmanyof whomarefemale.
Id. § 32.While DefendantHoefferwas Communications Supervisanultiple femaledispatchers
accusedhim of making inappropriatesexualcommentsand gesturesld. 1 25-26.Defendant
Town of PalmBeachShoresfailed to investigateany of theseaccusationshoroughly,takeany
disciplinary action, or provideraining to DefendantHoeffer. Id. 1 44, 47-48.As a result,
DefendantHoefferhascontinued his abusive conduotvardwomen.ld. §145—46.

[I. LEGAL STANDARD

To adequatelyleada claim for relief, Rule 8(a)(2)requires‘a shortandplain statement
of the claim showingthat the pleaderis entitledto relief.” Fed.R. Civ. P. 8(a)(2).Under Rule
12(b)(6), a motion to dismiss should begrantedonly if the plainiff is unableto articulate
“enoughfactsto statea claim to relief thatis plausible onts face.” Bell Atl. Corp.v. Twombly

550 U.S. 544, 570 (2007)‘A claim hasfacial plausibility when the pleadedfactual content



allows the courtto draw thereasonabléenferencethat the defendanis liable for the misconduct
alleged.” Ashcroftv. Igbal, 556 U.S. 662, 663 (2009]citing Twombly 550U.S. at 556). When
determiningwhethera claim hasfacial plausibility, “a court mustview a complaintn thelight
mast favorableto the plaintiff and acceptall of the plaintiff's well-pleadedfacts astrue.” Am.
UnitedLife Ins. Co.v. Martinez 480 F.3d 1043, 106@ 1th Cir. 2007).

However, the court need not take allegationsas true if they are merely “threadbare
recitals of a causeof action’selementssupportedoy mere conclusorystatements.’Igbal, 556
U.S.at 663.“Mere labelsandconclusions or formulaic recitationof the elementsof acauseof
action will not do, and a plaintiff cannotrely on nakedassertios devoid offurther factual
enhancement.Franklin v. Curry, 738 F.3d 1246, 125Q11th Cir. 2013).“[l]f allegationsare
indeed more conclusorythan factual, then the court does nothave to assumetheir truth.”
Chaparrov. Carnival Corp, 693 F.3d 1333, 133 1th Cir. 2012).In sum,“[t]he plausibility
standard‘calls for enoughfact to raise a reasonableexpectationthat discoverywill reveal
evidence'of the defendant’diability.” Miyahirav. Vitacost.cominc., 715 F.3d 1257, 1268 1th
Cir. 2013)(quoting Twombly 550U.S. at 556).

V. DISCUSSION

The Court begindy addressingvhetherPlaintiff hassufficiently allegedthat Defendant
Hoefferwasactingunder color oktatelaw during theallegedincidents ofsexualassauliagainst
Plaintiff. The Court then turnso whetherPlaintiff hassufficiently allegedthat DefendanfTown
of PalmBeachShoresxhibiteddeliberatendifferencein failing to trainits policeofficers notto

commitsexualassaultsAs setforth below, the Couranswerdoth questions theaffirmative.



A. Color of StatelLaw

“A successfubkection1983actionrequiresthatthe plaintiff showshewas deprivedof a
federalright by a persoractingunder colorof statelaw.” Almandv. DeKalb Cty.,Ga. 103 F.3d
1510, 1513 (11tiCir. 1997)(citing Harveyv. Harvey, 949 F.2d 1127, 113@ 1th Cir. 1992)).“A
personacts under color ofstatelaw when he acts with authority possessedy virtue of his
employmentwith the state’ Id. (citing Edwardsv. Wallace Cmty. Coll., 49 F.3d 1517, 1522
(11th Cir. 1995). However,“not all actsby stateemployeesare actsunder color oflaw. The
dispositiveissueis whetherthe official was acting pursuantto the power he/shpossessetly
stateauthority oractingonly asa private individual.1d. (internal quotationmarksandcitations
omitted).

“[UJunder certaincircumstancesarapeof apersonby a policeofficer or otherstateactor
couldviolate the constitution.’ld. (citing Parkerv Williams, 862 F.2d 147111th Cir. 1989)).In
suchcases.a stateenployeeactsunder color oflaw when he useshis authorityto createthe
opportunityfor or to facilitate a sexualassaultSeeGriffin v. City of OpaLocka 261 F.3d 1295,
1305 (11thCir. 2001).0Onthe other hand,

where the performanceof a state actor’s official duties merely facilitated the

meetingof or development of eelationshipbetweenthe stateactorand another

person;and the stateactor later, on hisown time and wholly independent of his

official duties, commits an assault or other constitutional tort against that
person . . . thiaw is clearthatthestateactoris notactingunder coloof law.

Id. at 1306(citing Almand 103 F.3dat 1514);seealso id.at n.12 (“Although subtleywe again
reiteratethe critical distinctionin the color oflaw analysisbetweenthosecaseswhere a state
actordirectly useshis official authorityto createthe opportunityto sexuallyassaulta victim and
thosecasesvherea stateactormerelyuseshis authorityto developor facilitate a relationship of
trust with a victim, eventhoughthat relationshipin someattenuatedsenseservesas a butfor

causeof alatersexualassault).



For example,in Almand the Eleventh Circuit Court of Appeals concludedthat the
defendant policeofficer was not acting under color oflaw when he rapedthe plaintiff, with
whom hehadbecomeacquaintedhrough hisofficial duties,at herhome.Seel03 F.3dat 1514.
On the day of therape, the defendantinitially gainedaccessto the plaintiff's home on the
pretenseof discussingpolice business—thgrogressof an investigationinto the rape of the
plaintiff’'s daughterSeeid. Whenthe defendaniadesexualadvancedowardthe plaintiff, she
demandedhat he leave her apartmentld. The defendanicompliedand the plaintiff closedthe
front door behinchim. Id. The defendanthenforced openthe front doorandrapedthe plaintiff
insideherapartmentld.

The court notedthat, while the defendantvas not in uniform and was off-duty at the
time, hisinitial entryinto theplaintiff's apartmengprobablyoccurredunder color ofaw because
he gainedaccesduy virtue of hisrole asa policeofficer and his professedntentionto discuss
police businessld. at 1514-15 & n.10However,when the defendantorcibly reenteredthe
plaintiff's apartmentafter having beendirectedto leave,“he was no different from any other
ruffian.” Id. at 1515.As the courtexplained,

[the defendant’shct of breakinginto the apartmentand, by force, raping [the

plaintifff was a pivate act not accomplishedbecauseof power possessedby

virtue of statelaw and madepossible onlybecausdghe wrongdoefwas] clothed

with the authority ofstatelaw. Consideringthat [the defendantfainedentryto

the apartmenby forcibly breakingin, anythug or burglar coulthavecommitted

the sameviolent acts. Once [the defendantfesortedto sheerforce to break,to

enter,and to rape, his statusas a policeofficer had no bearingon hiswicked

behavior.
Id. (internal quotation marks and citations omitted). The court therefore concludedthat the

defendantwas not acting under color ofstatelaw when he rapedthe plaintiff; his conductvas

insteadtheactof a privatecitizenand,assuch, did noviolate the Constitution.ld.



By contrast,in Griffin, the Eleventh Circuit Court of Appeals concludedthat the
defendant, acity managerwas acting under color oflaw when he rapedthe plaintiff, a city
employee.See 261 F.3d at 1304-05.In reachingthat conclusion, the courtelied on the
following fads: The rapeoccurredfollowing a Rotary Club meeting,which was not an official
function, butwhich city employeesvere expectedo attend.ld. at 1304.After learningthat the
plaintiff was having car trouble and had arrangedfor the police chief to drive her home, the
defendant invoked his authorifs city managerto createan opportunityto be alonewith the
plaintiff, to drive her home,andto rapeher. Id. The defendantold the plaintiff that he would
drive her homeand that she shouldnform the pdice chief of that fact; the defendanhimself
alsoinstructedthe policechief that he would drive thelaintiff homeandthat the situationhad
beencareof. Id. Thedefendanusedhis authorityto permittheplaintiff to parkhercarinsidethe
police epartment&ndtold herthat he wouldarrangefor the city to fix it. Id. While driving to
the plaintiff’s home, theplaintiff and the defendantdiscussedher work for the city, and the
defendantattemptedo dissuadédnerfrom leavingherjob. Id. Whentheyarrivedat the plaintiff's
home, the defendamsistedon helping theplaintiff with equipment shéadusedfor a musical
performanceduring theRotary Club meeting.Id. Inside herapartmentthe defendant began
makingsexualadvanceswhentheplaintiff resistedthe defendamtemindedher of his authority.
Id. The defendanthenrapedtheplaintiff. 1d.

While the courtexplainedthat thesefacts were sufficient on their own to concludethat
the defendanivasactingunder color oftatelaw at thetime of therape,the courtalsonotedthat
it wasviewingthesefactsin light of apersistenpatternof the defendant’s abuse of authoatyd
harassmenof theplaintiff from the daythe defendanbeganhis employmentascity managein

June 1995 until thplaintiff left herjob with thecity towardtheendof thatyear.ld. at 1305.The

10



court concludedhatthe defendant’sfficial interactionswith the plaintiff asherboss duringand
after work hours, his continuasexual harassmenbf her during those nteractions,and the
ultimate rape constitutedan indivisible, ongoingseriesof events.ld. “[W]ithin this contextof
[the defendant’s] continuadxploitation of and leverageof his authority over [the plaintiff],”
the court founda sufficient nexusbetweenhis dutiesand obligationsas City Managerand [the
plaintiff's] bossandthe abuse ofhat authorityto facilitate his harassmenand ultimate sexual
assaulof her.” Id.

In the instantcase,the Court concludeshat Plaintiff’'s allegationsare sufficient when
acceptedastrue andviewedin thelight most favorabldo Plaintiff, to establishthat Defendant
Hoefferwasactingunder color oktatelaw during thetwo allegedincidentsof sexualassaultin
other words,Plaintiff has sufficiently allegedthat DefendantHoeffer used his authorityas a
policeofficer to createthe opportunityfor sexualassault.

With respectto the frst incident, which occurredin DefendantHoeffer’s vehicle one
eveningin August 2013Plaintiff allegesthat sheagreedo meetDefendantHoefferandgetinto
his vehiclebecausée offeredto provideherwith informationaboutdomesticviolenceandwith
reports againsther husband previouslyeceivedby the Town of Palm Beach Shores Pate
Department While thereis no allegationthat DefendantHoeffer was assistingin the formal
investigationof a domestic violence complaintadeby Plaintiff at that time, Plaintiff alleges
that—becauseDefendant Hoeffer was a police office—she had discussedher husband’s
domesticviolencewith DefendantHoeffer on severaloccasions prioto this meeting.Plaintiff
further allegesthat DefendantHoeffer had professedto have special experienceand police
training in addressingdomesticviolence and said he could introducePlaintiff to domestic

violenceadvocatedeknewthrough his policexperienceViewedin thelight mostfavorableto

11



Plaintiff, theseallegationsaresufficient—evenwithoutany additionalfactsregardingsuchissues
as whether DefendantHoeffer was on duty orwearing his police uniform—to establishthat
DefendantHoeffer usedhis role and authorityas a policeofficer to createthe opportunityfor

sexual assault Accordingly, Plaintiff's First Amended Complaint sufficiently alleges that
DefendanHoefferwasactingunder color oktatelaw at thetime of thefirst incident.

With respectto the second incidentwhich occurred shortly after Plaintiff formally
reportedher husbantb the Town of PalmBeachShoresPolice DepartmentPlaintiff allegesthat
DefendantHoefferarrivedat herhomein uniformandin his policevehicle.Plaintiff alsoalleges
that DefendantHoeffer arrived a mere 20 minutesafter her report,andthat—at the time of her
report—DefendantHoefferwasthe only policeofficer at the Town of PalmBeachShoresPolice
Departmentln light of theseallegationsit is plausiblethat DefendantHoeffer gainedentry to
Plaintiffs home on theretenseof investigatingor respondingo her reportViewedin thelight
most favorableo Plaintiff, theseallegationsare sufficient to establishthat DefendantHoeffer
used his role and authority as a police officer to createthe opportunity forsexual assault
Accordingly, Plantiff's First AmendedComplaintsufficiently allegesthat DefendantHoeffer
wasactingunder color oktatelaw at thetime of thesecondncident.

B. Deliberate Indifference and Failure to Train

In orderto impose § 1983ability on amunicipality suchasthe Town of Palm Beach
Shores Plaintiff mustidentify a municipal policy or customthat causedher injuries Gomezv.
Lozang 759F. Supp.2d 1335, 1338S.D. Fla. 2011)(citing Bd. of Cnty. Comm’rsv. Brown,
520 U.S. 397, 403(1997)). The municpality may be held liable “only if its custom or policy
causedthe municipalemployes to violate a citizen’s constitutional rights.”ld. (internal

guotationmarksand citation omitted). “A municipality’s failure to correctthe constitutionally

12



offensive actions oits employeesanriseto thelevel of a custom or policyf the municipality
tacitly authorizestheseactions or displaysdeliberateindifference towards the misconduct.”
Spadarov. City of Miramar, 855F. Supp. 2d 1317, 134.D. Fla. 2012) (internal quotation
marks and citation omitted). Thus, “[ijnadequate policéraining may create liability for a
municipalityif the inadequaterainingarisesfrom deliberatandifferenceto thosewith whom the
policeinteract.”ld. (citing Gomez 759F. Supp.2d at 1338).To establishdeliberatandifference,
“a plaintiff must show gatternof improper trainingagndmust showthatthe city wasawareof its
trainingprogram’sdeficiencies."Gomez 759F. Supp. 2cat 1338.

In the instantcase,Plaintiff allegesthat DefendantHoeffer has beenaccusedof rape,
assaultsexualharassmentor otherviolenceby at leastelevenwomensince 1983. Severalof
those accusationswvere allegedly made directly to the Town of Palm Beach ShoresPolice
Departmenturing Defendanitoeffer'semploymentViewing theseallegationan thelight most
favorableto Plaintiff, DefendantTown of Palm BeachShoreswas at a minimum awareof the
accusationsnadeto the Town of Palm BeachShoresPolice Department.In responsepPlaintiff
alleges,DefendantTown of Palm Beach Shores took naction creatingan environmentin
which suchconductwas condonedThis is sufficientat this stage of theproceedingso establish
that DefendantTown of Palm Beach Shaes was deliberatelyindifferent toward Defendant
Hoeffer's misconduct andhat this deliberateindifferenceled to inadequate policéraining
While a municipality is entitledto rely on an employee’scommonsensenot to commit sexual
assaultin the absenceof any knowledge of such conducind an allegedfailure to train that
employeedoesnot showdeliberateindifferenceto the rights of the municipality’s inhabitants,
thatis not thecasewhere ashere,the municipalityis actuallyawareof a patternof suchconduct

andis deliberatelyindifferentto it by failing to train officers notto engagen suchconduct.See

13



Doe exrel. Doev. City of Demopolis461F. App’x 915, 917 (11tCir. 2012)(citing Floyd v.
Waiters 133 F.3d 786, 796 (11tir. 1998).

V. CONCLUSION

For theforegoingreasonsit is ORDERED AND ADJUDGED asfollows:

1. Defendant Town of Palm Beach Shores’, Motion to Dismiss Count Il of
Plaintiff's First AmendedComplaintand Memorandum olLaw in Support[DE
40] isDENIED.
2. DefendantTown of PalmBeachShoresshall answerCountll of Plaintiff's First
AmendedComplaintand Jury Trial Demand[DE 32] by no later than October
13, 2017
DONE AND ORDERED in Chambersfort Pierce,Florida, this 6th dayof October,
2017.
A K k}e@ﬁ%
Copies furnished to: ROBIN L. ROSENBERG
Counsel ofecord UNITED STATESDISTRICT JUDGE
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