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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 17-cv-80972-BL OOM/Hopkins

KAPOW OF BOCA RATON, INC. and
RESTORATION CONSTRCTION, LLC.

Plaintiffs,
V.

ASPEN SPECIALTY INSURANCE CO

Defendant.

ORDER ONMOTION TO STRIKE

THIS CAUSE is before the Court upon Plainsff Kapow of Boca Raton, Incand
Restoration ConstructionLLC.’s (“Plaintiffs’) Motion to Strike Defendant's Affirmative
DefensesseeECF No. P] (“Motion”). The Court has reviewed the Motion, all supporting and
opposing filings all memoranda of lawand is otherwise duly advised. For the foregoing
reasons, the Motion grantedn part anddeniedin part.

l. BACKGROUND

Plaintiffs originally filed this action in the Fifteenth Judicial Circuit in and Raim
Beach County, Florida.SeeECF No. [171]. In the Complaint, Plaintiffs allege thaispen
Specialty Insurance Co. [fefendant) issued a policy of insurance to Kapow of Boca Raton
(“Kapow”), an Asian noodle restaurant, providing insurance coverage for water aad mol
damage to commercial property and coverage for business interruptioat {1 56. On or
about August 16, 2016, Plaintiffs allege that Kapow’'s restaurant suffereset wad mold

damage caused by a toilet overflowing in a second floor unit above the restadraait.{ 7.
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This overflowing water leaked through the restaurant’'s ceiling and causedeamigtion of
Kapow’s business, forcing it to cloder several days to complete water extraction, mold
remediation and other repairs servicik. Kapow retained c#laintiff Restoration Construction
LLC (“RC”) to perform these services and assigned its insurance benefits badesurance
policy to RC. Id. at 1 9.

After Plaintiffs made a claim for insurance benefits under the policy, alege that
Defendant improperly denied coverage for the claim, citing to the p®liexclusion for
overflow of drains and sewer§&eeECF No. [171] at{ 12. In Count | of the Complaint, Kapow
asserts a claim for loss of income arising from the first incid®8aeECF No. [171] at{120-23.

In Count Il, RC, as an assignee of Kapow, asserts a breach of contract claim Rgeindant
also arising from thérst incident, seeking to recover damages for the cost of its water extraction
and mold remediation servicekl. at 1124-29.

In the Complaint, Plaintiffs also allege a second breach of contract claim tagains
Defendant by RC as Kapow’s assignekl. at §{ 30-35. This claim arises from a second
incident on November 14, 2016 that caused water and mold damage to Kapow’s restaurant as a
result of a leaking toilet overflowing on the second flolat. at  14. Kapow again retained RC
to perform the repair services and assigned its benefits under the policy tlW RE{ 16. In
response to the second claim for benefits, Defendant again denied coverage, invokingethe sa
exclusionary language within the policid. at{ 19.

On August 23, 2017, Defendant removed the lawsuit to this Court invoking diversity
jurisdiction as the basis for remové&eeECF No. [1]. Although Plaintiffs sought remand of the
case to state court, this Court entered an Order finding that it had subjectjuniztection ower

Plaintiffs’ claims. SeeECF No. [23]. Prior to the removal of this action, Defendant filed its
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Answer and Affirmative Defenses assertieg affirmative defenses. ECF Nal{/]. Pursuant to
Federal Rule of Civil Procedure 12(fplaintiff now moves tostrike all £n of them Id.
Defendants timely Response in opposition followe8eeECF No. [8]. Although Plaintiffs had
the opportunity to file a Reply, they did not do so. This Motion is now ripe for review.

. LEGAL STANDARD

Rule 12(f) of the Federal Rules of Civil Procedupermits a court to “strike from a
pleading an insufficient defense or any redundant, immaterial, impertinent, roaknzs
matter,” and grants a court broad discretion in making this determination. Fen. R. @(f);
Morrison v. Exec. Aircraft Refinishindnc., 434 F. Supp. 2d 1314, 134 (S.D. Fla. 2005)
(citing Williams v. Eckerd Family Youth Al908 F. Supp. 908, 910 (M.D. Fla. 1995)). Under
Rule 12(f), “[a] motion to strike will usually be denied unless the allegations have nbl@oss
relation to the controversy and may cause prejudice to one of the padmged States
Commodity Futures Trading Comm’n v. Mintco, LL8o. 15CV-61960, 2016 WL 3944104t
*2 (S.D. Fla. May 17, 2016) (denying in part motion to strike affirmative defen3ésis,
despite the Court’s broad discretion, a motion to strike is considered a drastity rentkis
often disfavoredThompson v. Kindred Nursing Ctrs. E., LLEZ11 F. Supp. 2d 1345, 1348
(M.D. Fla. 2002) (quotind\ugustus v. Bd. of Pub. Instruction of Escambia Ciigp., 306 F.2d
862, 868 (5th Cir. 1962)Fabing v. Lakeland Reg’l Med. Ctr., IndNo. 8:12CV-2624, 2013
WL 593842, at *2 (M.D. Fla. Feb. 15, 2013) (calling Rule 12(f) a “draconian sanction”).

Neverthelessgffirmative defenses will be stricken if insufficient as a matter of [&ae
Morrison, 434 F. Supp. 2d at 1319. “Courts have developed two schools of thought regarding the

pleading standard required for affirmative defenses, and the Eleventh Circuit yas nesblved
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the split in opinion.”"Ramnarine v. CP RE Holdco 20Q9 LLC, No. 1261716€V, 2013 WL
1788503, at *1 (S.D. Fla. Ap26, 2013).

An affirmative defense is a defense “that admits to the complaint, but avoidgyjabili
wholly or partly, by new allegations of excuse, justification, or other negatirtgnmaAdams v.
Jumpstart Wireless Corp294 F.R.D. 688, 671 (S.D. Fla. 2013). A defense which addresses a
defect in the plaintiff’'s claims not, however, an affirmative defenke.

Some courts in this i€uit have concluded that affirmative defenses are subject to the
heightened pleading standard of Rule 8(a), as set forelinAtlantic Corp. v. Twomb}y550
U.S. 544 (2007), andshcroft v. Igbgl 556 U.S. 662 (2009)See, e.g., Moore v. R. Craig
Hempill & Assocs, No. 3:13CV-900-J39, 2014 WL 2527162, at *2 (M.D. Fla. May 6, 2014);
see alsdAdams v. JP Morgan Chase Bank, NMo. 3:12CV-337-J37, 2011 WL 2938467, at
*2-3 (M.D. Fla. July 21, 2011). Others have held that affirmative defenses geetdoba less
stringent standard under Rules 8(b) and 8(c), and that affirmative defeext®nly “provide
fair notice of the nature of the defense and the grounds upon which it 8sstg!g., Sparta Ins.

Co. v. ColaretaNo. 1360579CIV, 2013 WL %588140, at *3 (S.D. Fla. O&0, 2013) (denying

in part plaintiff's motion to strike affirmative defenses and instead treatingrceltéenses as
specific denials);Gonzalez v. Midland Credit Mgmt., IncNo. 6:13CV-1576, 2013 WL
5970721, at *3 (M.D. Fla. Nov8, 2013) (denying motion to strike defendant’s affirmative
defenses because the affirmative defenses provided plaintiff with fair né&es@naring 2013
WL 1788503 at *1 (denying motion to strike affirmative defenses).

In this Court’s opinion“the difference in language between Rules 8(a) and Rule 8(b) is
subtle but significant.Laferte v. Murphy Painters, IncdNo. 1#CIV-60376, 2017 WL 2537259,

* 2 (S.D. Fla. June 12, 2017). While Rule 8(a) requires “a short and plain statement aifrthe cl
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showing that the pleader is entitled to relief,” Rule 8(b) merely requires thatty ‘state in
short and plain terms its defenses to each claim asserted against it.”. B2d. R 8(a) and (b).
Stated more directly, the language of Rule 8(a) requires the party to “dhaviheéy are entitled

to relief, while Rule 8(b) does ndbee Moore2014 WL 2527162 at *2 (“Whereas [Rule 8’s]
pleading provision uses, ‘showing,’ its response and affirmali@fense provisions use, ‘state,’
andlgbal’'s and Twombly’sanalyses relied on ‘showing’ "Floyd v. Suntrust Banks, Ind\o.
1:10CV-2620, 2011 WL 2441744 at *7 (N.D. Ga. June 13, 2011) (“In adopting the plausibility
standard, the Supreme Court relied heavily on the rule language purporting to require
‘showing’ of entitlement to relief.”) (citation omittedgmith v. WaMart Stores, InGg.No. 1:11
CV-226, 2012 WL 2377840, at *2 (N.D. Fla. June 25, 2012) (noting that the Supreme Court in
TwomblyandIgbal relied on the specific language of Rule 8(a), and figdhat the plausibility
requirement contained therein was inapplicabl@gmnarine 2013 WL 1788503 at *3
(explaining that “the difference in the language between Rule 8(a) and Rulesng(k(c)
requires a different pleading standard for claims and de&h Comparable to Rule 8(b), Rule
8(c) requires that a party “must affirmatively state any avoidance anaffve defense.” Fed. R.
Civ. P. 8(c). “[T]he Eleventh Circuit has stressed providing notice as the purp&sgeo8(c):
‘[tlhe purpose of Rule 8(c) is simply to guarantee that the opposing party has ob&ny
additional issue that may be raised at trial so that he or she is prepared tty pitayzde it.” ”
Jackson v. City of Centrevil]l269 F.R.D. 661, 662 (N.D. Ala. 2010) (quotiHgssan v. USPS

842 F.2d 260, 263 (11th Cir. 1988)). Furthermore, “when one considers that a defendant must
answer the complaint within 21 days, imposing a different standard for defems#suisfair.”

Floyd, 2011 WL 2441744 at *8.
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Thus, “affirmative defenses are not subject to the heightened pleadingrdtahctidated
in Twomblyandlgbal.” Lafertg 2017 WL 2537259, at *2. The straightforward construction of
Rule 8 delineates different standards for pleadings generally, and thosal@ppticc defenses.
SeeFed. R. Civ. P. 8 As noted by the Middle District of Alabama, “to artificially supply Rules
8(b)(1) and 8(c)(1) with the unique language of Rule 8(a)(2) requiring a ‘showin@ is t
contravene welestablished principles of statutory construction, which have been found
applicable to interpreting the Federal Rules of Civil ProcediEeE.O.C. v. Joe RyaBnter,
Inc., 281 F.R.D. 660, 663 (M.D. Ala. 2012) (citirBusiness Guides v. Chromatic Comms.
Enter., Inc, 498 U.S. 533, 54811 (1991)). However,under this standaydan affirmative
defense must be stricken when the defense is compiserimore than barbones, conclusory
allegations” or is “insufficient as a matter of lawAdams 294 F.R.D. at 671Home Mgmt.
Solutions, Inc. v. Prescient, IndNo. 0220608CIV, 2007 WL 2412834, at *2 (S.D. Fla. Aug.
21, 2007). An affirmative defense is insufficient as a matter of law whi€t¢iri the face of the
pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of’ladome Mgm
Solutions, InG.2007 WL 2412834, at *2 (quotingicrosoft Corp. v. Jessee’s Conm$p.Repair
Inc., 211 F.R.D. 681, 683 (M.D. Fla. 2002).

1. DISCUSSION

A. Paragraphs 37 and 38

Paragraphs37* and 38 ofDefendant’'sAnswer and Affirmative Defensesssertthat the

Plaintiffs’ claims are not covered are limited by applicable policy termsconditions and

exclusionsgiting toand quoting fromspecificprovisionsof the policy ECF No. l-7]at Y 37

1 In its Answer and Affirmative Defenses, ECF No-7[l Defendant does not number its
affirmative defenseseparately but ratherit addresses each affirmative defense by paragraph
number following the sequence of the Answer. Therefore, the Court will addrebs ea
affirmative defense by its respective paragmapimber for ease of reference

6
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and 38 Plaintiffs moveto strike paragraphs37 and 38, arguing theffirmative defenses are
legally and factually insufficientECF No. [9. Significantly, at the time Plaintsffiled their
Motion, this case wasill pending in state courECF No. [1]. As a resultPlaintiffs cited to and
relied uponthe Floridastandard of review for affirmative defensegher than the standard set
forth in Federal Rule of Civil Procedure &eeECF No. [9].Becauséhis case hasincebeen
removed to federatourt this Court willapply thestandardset forth in Rules 8(b) and (c)hat
is, a court may strike an affirmative defense if it is patently frivolous orffiognt as a matter
of law, and it does not put tHelaintiffs on fair noticeof the asserted defenddome Mgmit.
Solutions, InG.2007 WL 2412834, at *2Sparta Ins. Cq.2013 WL 5588140, at *3.Here,
paragraph87 and 3&f Defendant’sAnswer and Affirmative Defenses aafficient as a matter
of law as they givePlaintiffs notce of the specific coverage and exclusion provisisithin the
insurance policy upon which Defendant relies to defend against insurance carmtageturn,
defend against the breach of contract claingeeECF No. [17] at 11 37 and 38. For that
reasonthe Court denies Plaintiffs’ Motioas toparagraphs 37 and 38.
B. Paragraphs 36 and 42

As to paragraph 36Defendant alleges th#te claims inPlaintiffs’ Complaint are not
covered bythe policy in whole or in part, and that coverage may be excluded in whole or in part,
pursuant to the terms, conditions, exclusions and limitations contained within the geGéy
No. [1-7] at 36 Paragraph 42lleges that Plaintif damages musteblimited by the amount
set forth in the limitations provisions of the polidg. at  42. Once againPlaintiffs move to
strike paragraphs 36 and 42, arguiingy are legally and factually insufficiei@eeECF No. [9].

Although Rules 8(b) and (c) do not require the heigidgrleading standard set out in

Rule 8(a), an affirmative defense must be stricken when the defense is coropmsedore
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than “barebones conclusory allegationsFHHome Mgmt. Solutions, In2007 WL 2412834, at
*2. Paragraphs36 and 42 fail to provide any facts that would give Plamftdfr noticeof the
policy terms, conditions, or limitations that Defendant intends to rely upon as aedefens

While paragraph 37, discussed abowgpecifiesthe relevant policy provisios that
arguably limit coverageDefendant must providé®laintiffs with notice as to what policy
provisionsare beingreferred toin paragrapbk 36 and 42which it failed to do SeeECF No. [t
7] at 11 36 and 42Paragraph 36 appears to beatchallassertionas to any potential liability
defenses under the policy while paragraph 42 appears to be a policy catchalnémesda
Neitherdefense provideBlaintiffs notice of the provisions at issue other than to cite to the whole
policy as a defenseThereforethe Court grants Plaintgf Motion as toparagraphk 36 and 42
Defendant has requestéshve toamendany defenses deemed insufficient ahé Court will
grant Defendant leave to ameparagraph86 and 420 addpolicy language specific teach of
thedefenss asserted.

C. Paragraphs39 and 41

Plaintiffs next seek to strikparagraph 39which states that Plaintiffs failéd mitigate
their damages, angdaragraphtl1, which states that Plaingsffdamages are offset by the ambun
of applicable policy deductibles, settlements, or contributions. ECF No. [9]. Appllgang
standards of Rules 8(b) and (o)determine ifPlaintiffs have notice of the defenses, the Court
finds thesewo affirmative defenseswvhich seek to limit damages as a result of Plaintiffs’ own
actions or seek a seff, sufficiently place Plaintif6 on notice. Therefore, th€ourt denies

Plaintiffs’ Motion as toparagraph 39 and 41.
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D. Paragraphs40 and 43

In Paragraph 40Defendantalleges that Plaintiff haveno ause of action because they
failed to satisfy one or more conditions precedent to recovery. ECF Nol &1 § 40 Similarly,
in paragraph 43, Defendargtises a more specific condition precedent to recovery by seeking to
bar Plaintiffs' claims forfailing to providea satisfactory proof of losas required by the policy
Id. at § 43. Plaintiffs moveto strke paragrapi0 because Defendardils to provide factual
supportand paragraph 43 because it is legally deficient and a mere denial offfRlactdims.

ECF No. [9].

To place these defenses in context, it is important to note that the allegations in
paragrapk 12 and 19 of Plaintif Complaint stateas follows “all conditions precedent to
recover under the subject insurance policy and under applicable Florida statutes drave be
performed’ ECF No. [1-2] at 1 12 andl9. Thus, pragraph 40 of Defendant’s Answer and
Affirmative Defenses is denial of thee speific allegations set forth in Plaintdf Complaint.

ECF No. [17] at T 40 Further, Defendant answered these two paragraphafiopatively
allegingthat Plaintiffs failed to provide proper information and documentation. ECF No|. 1
19 12 and 19 Thus, the defenses assertegh@magrapb 40 and 43nerely reiterate Defendant’s
answers and denials of paragraphs 12 and 19 of the Comp&pecifically, in paragraph 43,
Defendant allegethat Plaintiffs failed to provide saworn proof of loss- informationthatis a
condition precedent under the policiherefore the Court finds thaparagrapk 40 and43
constitutea mere denial of Plaintdgf allegations. As such, paragraphs 40 andviBnot be

stricken, but rathewill be treated as specific denials
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E. Paragraphs44 and 45
Finally, Plaintiffs move to strike paragraphs 44 and #&Hich statethat Defendant
reserves its right and defenses under the policy and reserves its righntbitsnswer to add
additional affirmative defenses ECF No. [9]. Plaintiffs arguethese paragraphs are legally
insufficient and are not proper affirmative defensé&s. Courts in this District have held that
reservation of right clauses are not affirmative defenses becaysedHh®mot respond to the
initial complaint or raise fact which negatePlaintiffs’ claims.” Gonzalez v. Spears Holdings,
Inc., Case No. 080501CIV, 2009 WL 2391233*4 (S.D. Fla. July 31, 2009)If Defendant
wishes to amend its affirmative defenses or add additional defénsestmove this Court for
leave to amendJones v. Carmanah Tech. Cqr@ase No. 1-&V-80695, 2014 WL 12461353
*3 (S.D. Fla. Jan. 6, 2014)'herebre, the Court grants PlaingffMotion directed at paragraphs
44 and 45.
V. CONCLUSION
For the reasons stated above, SRDERED AND ADJUDGED as follows:
1. Plaintiffs’ Motion to Strike ECF No. [9], is GRANTED in part andDENIED in part.
2. Paragraph86 and 42 of Defendant’s Answer and Affirmative DefenseSaRICKEN
WITHOUT PREJUDICE. Defendant may amend Paragraphs 36 and 42 of the Answer
and Affirmative Defenses yovember 14, 2017.
3. Paragraphd4 and 45 of Defendant’s Answer and Affirmative DefenseS&RICKEN.

DONE AND ORDERED in Miami, Florida this7th day gfNovember, 2017.

BE OOM
UNITED STATESDISTRICT JUDGE
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