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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:17-CV-81024ROSENBERG/REINHART
SHARON TULLOCH,
Plaintiff,
V.
REGIONS BANK,

Defendant.
/

ORDER GRANTING DEFENDANT'S MO TION FOR SUMMARY JUDGMENT

This matter is before the Court on Defentdsjoint Motion for Summary Judgment [DE
29]. The motion has been fully briefed=or the reasons set forth belcthe Motion is granted.

This is a case involving fraud. More specifically, this is a case where an employee at a
bank was induced to transfer money out of st@mmer’'s account and then, after the fraud was
discovered, the employee was fired. Subseqteetiteing fired, the emplee filed this suit,
alleging that her termination was for discrimingteeasons and was not disethe aforementioned
fraud.

l. UNDISPUTED MATERIAL FACTS 2

Plaintiff is a black female who previously vked for the Defendant, Regions Bank. DE 28
at 1. Plaintiff's job responsibilities includezbmmunications with customers regarding their
transactions, including customer requests for cashier’s chietkBlaintiff could receive requests

for cashier’s checks, and could authorize that cheekssued, but she could not prepare the actual

1 Because counsel for the Defendant has informed the @aupotential trial conflicbetween this case and another
case, the Court has endeavored to render its decision expeditiously.

2 These facts are supported with propations to record evidence in Defemt's Statement of Undisputed Material
Facts and were deemed admittedhsy Court at docket entry 51.
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checks. Id. Instead, Plaintiff had to request thabank teller prepare cashier's checksl.
Because Plaintiff's job required her to develpgrsonal relationshipsithi customers, it was
important that Plaintiff avoid fraud when undeing transactions bgnsuring that she was
dealing with the actual customer, and not an imposter.

In April of 2016, Plaintiff received aopy of Region’s Fraud-Prevention Policid. at 2.
That Policy stated that when a customer sane-mail requesting a transaction, the customer
should be present in the branchaithenticate the idetyiof the customer prior to effecting the
transaction. Id. The Policy also stated that the failure to follow the Policy could result in
disciplinary action.Id. At no time has Regions ever permitted employees to receive an e-mail
direction from a customer to issue a cashielnsck and issue such chdmk mail without having
authenticated the identity dfie customer in person or, at a minimum, telephonicédly.

On May 6, 2016, Plaintiff received an e-nraitjuest for a $10,000 wire transfer. DE 28-2
at 97. The identity of the requestor has been redantthe court file, so the Court refers to the
requestor as the “Imposter Customer.” PlHinésponded to the Imposter Customer by telling
him that a wire transfer would requirarhto be physically present in the barik. The Imposter
Customer then responded as follows:

Sharon,

Thanks for your response, | understand ig [g wire transfer but right now | am
out of the town [sic] and i [sic] need moake the transfer as a matter of urgency.

Could you please advice [sic] and let meknehat help you can render for me to
complete the transfer in time. [sic]

Awaiting your urgent response.



Id. at 96. Plaintiff responded to the e-mail by sating that she couldend a cashier’s check
overnight, but that she woulteed an address to do std. Upon receipt of this e-mail, the
Imposter Customer immediately provided cohtigtails to receive the cashier’s check:
Thanks for the help Sharon, here is the aontletails to receive the cashier check.
Please let me know as soon as you done [sic] and when is the cashier check going to
be ready to cash out. [sic]
Id. at 95. Before Plaintiff serthe cashier's check, however,eshealized that the Imposter
Customer had requested more funds ti@nrelevant bank account containéd. She inquired,
then, whether she should take money from adireredit to cover ta balance requestett. The

Imposter Customer responded:

Alright please kindly gahead and take the money frora than. let [sic] me know when
you [sic] done.

Id. at 94. Plaintiff authorized the cashier’'ssck and sent the cheela overnight FedExld. The
next day, the Imposter Customagain e-mailed Plaintiff. TéImposter Customer requested a
second cashier’s check:

Sharon,

How are you doing and hope ragnail fine [sic] you well?

| would like to let you know that the receivef that check willnot be able to

receive the cashier check due to some issues on the bank account and i [sic] will

like to [sic] give you the new contact detdibsre issued [sic] the check and cancel

that one.

Please advice [sic] and get back to me in time.
Id. at 93. Plaintiff responded by informing the ImfmysCustomer that she could not stop payment

or cancel the cashier’s checkl. The Imposter Customer themueested a second check again:

Sharon,



Thanks for your urgent respand will let him to inform[sic] the bank to return the

cashier check back [sic] and meanwhile gan make arrangement to issue a new

one again for me now so that i [sic] camegyou the details in your reply back. [sic]

Awaiting your urgent response.

Id. at 92. Plaintiff reminded ghimposter Customer that thank account was now empty, so the
bank would only be able to advance him antéattal $8,000 on credit because, at that amount, the
customer’s credit linevould be exhausted.ld.; DE 28 at 5. The Imposter Customer was
unconcerned about the additional extension of credit, and inquired whether Plaintiff had sent the
second check. DE 28-2 at 91.aiAliff sent the second checld. at 90-91. Later, Plaintiff sent a

third cashier’'s check, drawingdim an additional bank account yet another address at the
Imposter Customer’s request. DE 28 at 3. Rfauolid not meet with ospeak with the customer

of record before authorizing any of the three cashier’s checks at issue, nor did Plaintiff attempt to
verify the Imposter’s identityld.

After Plaintiff sent the third cashier’s check,grans learned from the actual customer that
the customer had never requested any cashier’'s chéadkat 5-6. Two of the three cashier’s
checks had been successfully cashed, resulting in a net loss to Regions of §ii2, 80dintiff's
branch manager has never been notified of anyarep| other than Plaintiff, who has received an
e-mail direction from a customer to issue a caghadreck, and who has issdisuch check by mail
without having authenticated thdentity of the customer in person or telephonically, causing a
financial loss to Regiondd. at 8.

The customer affected by the foregoing tratieas signed an affidavstating that he had
not authorized the cashier’'s cheakn June 1, 2016. DE 28-2 at &2ve days later, on June 6,

2016, Plaintiff took FMLA leave.ld. Plaintif's FMLA leave was for “generalized anxiety



disorder.” DE 1-1 at 5. WhilBlaintiff was on FMLA leave, she filed a complaint alleging racial
discrimination. Id. at 66. Plaintiff returned from h&MLA leave on August 30, 2016. DE 28 at
9. Upon returning, Plaintiff subitted a physician’s e stating that sheeeded to take a
fifteen-minute “stress-free break” every hotl. Regions allowed Plaintiff to take these breaks.
Id. On October 29, 2012, Regions terminated Rfaibased upon her triple violation of the
Regions Fraud-Prevention Policycatime corresponding financial logst her violations caused to
Regions.ld. at 1, 8. Thereafter, Plaintifiled this suit, alleging thathe was fired on the basis of
her race and disability. Plaifits counts are as follows: Rad&iscrimination under the Florida
Civil Rights Act (Count 1), Color Discriminatrounder the Florida Civil Rights Act (Count 1),
Disability Discrimination under the Florida GiivRights Act (Count Ill), Family and Medical
Leave Act Interference (Count IVAnd Family and Medical Leave ARetaliation (Count V).
I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriatéthe movant shows thdhere is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The existence of a factualispute is not by itself suffient grounds to defeat a motion for
summary judgment; rather, “the requirement is that there lgEenoineissue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). dispute is genuine if “a
reasonable trier of fact could retyudgment for the non-moving party.Miccosukee Tribe of
Indians of Fla. v. United State516 F.3d 1235, 1243 (11th Cir. 2008) (citkwgderson477 U.S.
at 247-48). A fact is material if “it would &ftt the outcome of the suwihder the governing law.”
Id. (citing Anderson477 U.S. at 247-48).

In deciding a summary judgment motion, tBeurt views the facts in the light most



favorable to the non-moving pargnd draws all reasonable inferescin that party’s favor.
See Davis v. Williamegl51 F.3d 759, 763 (11th Cir. 2006). The Court does not weigh conflicting
evidence. See Skop v. City of Atlantd85 F.3d 1130, 1140 (11th Cir. 2007). Thus, upon
discovering a genuine disputerohterial fact, the Court must deny summary judgmé&ete id.

The moving party bears the imtiburden of showing the absence of a genuine dispute of
material fact. See Shiver v. Cherto$49 F.3d 1342, 1343 (11th Cir. 2008). Once the moving
party satisfies this bueah, “the nonmoving party ‘must do mailean simply show that there is
some metaphysical doubt as to the material fac®ay v. Equifax Info. Servs., L| 827 F. App’x
819, 825 (11th Cir. 2009) (quotindatsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475
U.S. 574, 586 (1986)). Instead, “[tihe non-movpagty must make a sufficient showing on each
essential element of the case foriesvhhe has the burden of proofld. (citing Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986)). Accordingtiie non-moving party nal produce evidence,
going beyond the pleadings, to shthat a reasonable jury coulahdi in favor of that party See
Shiver 549 F.3d at 1343.

. ANALYSIS

Regions argues that it is efgd to summary judgment as tachaof Plaintiff’'s counts. The

Court addresses each count (and Regimorsesponding arguments) in turn.

A. PLAINTIFF'S FAILURE-TO-PROMO TE CLAIMS ARE TIME-BARRED
(COUNT I, COUNT II, AND COUNT 1i1)

Plaintiff's operative complaintantains references to Regiom&cision not to promote her
in years past. Regions argueattRlaintiff's failure-to-promat claims are time-barred. “As a
prerequisite to bringing a civélction based upon an alleged viaatof the FCRA, the claimant is
required to file a complaintitih the [Florida Commission on Humdrelations] within 365 days of
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the alleged violation."Woodham v. Blue Cross & Blue Shield of F&29 So. 2d 891, 894 (Fla.
2002). Plaintiff testified that she bases her fatto-promote claims on (1) Regions’ decisions in
2013 and 2014, respectively, to promote non-blagileyees to the position of assistant manager
and (2) Regions’ decision in 2018 promote another employaastead of Plaintiff because
Plaintiff is disabled. DE 28 a®. Plaintiff's charge of dcrimination first raising these
failure-to-promote claims, however, is dated Nober 22, 2016, and issshped as “received” by
an administrative agency on December 27, 2016. Hiasitiff filed her chage at least two years
after the alleged 2014 violation éithree years after the alleg2@13 violation. In response to
Regions’ argument on this issue, Plaintiff conceities she is not asserg a failure-to-promote
discrimination claim. DE 39 dt2. Because Plaintiff neglecteal file a charge on her claims
within the statutorily-mandated time frame domglcause of Plaintiff's concession to the same,
Plaintiff's failure-to-promog claims are time-barred. Thus, te #xtent Plaintifs Count I, Count

II, or Count Il are premised upon a failure-t@prote theory, summary judgment is granted in
Regions’ favor.

B. PLAINTIFF’'S RACIAL DISCRIMINATION CLAIMS FAIL AS A MATTER OF
LAW (COUNT I AN D COUNT 11

Regions argues that Plaintiff's racial disaimation claims fail as a matter of law. For
Plaintiff's racial FCRA claimgCount | and Count Il) to succed@aintiff must demonstrate that
(1) she belongs to a protected class; (2) she was qualified for her position; (3) she suffered an
adverse employment action; and (4) she was telatgs favorably than a similarly-situated
individual outside of her protected clagsdmond v. Univ. of Miam#41 F. App’x 721, 724 (11th
Cir. 2011). With respect to the fourth elemdrigintiff has no evidence of a similarly-situated
individual who was treated diffendy—Plaintiff has no comparatorSee Maynard v. Bd. of
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Regents342 F.3d 1281, 1289 (11th Cir. 20@Bdlding that in order testablish a pma facie case

of discrimination, the employee must show he was treated less favorably shmattarly-situated
individual outside of his protectadiass). To be proper, a comparanust be “nearly identical to
the plaintiff to prevent courts from secogdessing a reasonable decision by the employer.”
Wilson v. B/E Aero, Inc.376 F.3d 1079, 1091 (11th Cir. 2004)n determining whether a
comparator is similarly-situated, courts inguindether the employees are involved in or accused
of the same or similar conduct ane alisciplined in different ways.’Burke-Fowler v. Orange
Cnty, 447 F.3d 1319, 1323 (11th Cir. 2006Material differences in @nks and responsibilities’
may render any comparison impossible withoanfusing apples with orangeskorn v. USPS,
Inc., 433 F. App’x 788, 793 (11th Cir. 2011). PHHinhas admitted that she authorized the
issuance of three cashier's checks to an impostat,she did so without any verification of
identity, and that her actionsolated Regions’ policies. Priff has no similarly-situated
employee who engaged in the same &gtand was treated differently.

Although Plaintiff attempts to argue that meanager was disciplined more leniently than
her for the transactions in this case, Plaintifindd that her manager & different “rank” than
Plaintiff (a material difference), has differergsponsibilities than Plaintiff (another material
difference), was working as a teller during thedipgeriod at issue (another material difference),
and ultimately was responsible for a different sort of failing than Plaintiff—he failed to properly
supervise Plaintiff's actions ithis case—which is yet anothenaterial difference. DE 28.
Plaintiff also attempts to argue that other empts/sent cashier’'s cheakihout consequence in

the past, but Plaintiff admits that she doeskmutw whether those employees verified customer



identities. 1d. at 7-8. Plaintiff has no comparator. rFhis reason aloneRlaintiff's racial
discrimination claims (Count | and Count 1) fail as a matter of law.

Plaintiff also argues that she has evidetiezg shows a “convinng mosaic” of racial
discrimination. Putting aside forearmoment the particulars of Ri#if's evidence, the Court is
unable to locate—and Plaintiff has not providedw~aase in which a Florida court has adopted a
“convincing mosaic” standard under the FCR&ee, e.gJohnson v. Great Expressions Dental
Ctrs. Of Fla., P.A.132 So. 3d 1174, 1178 (Fla.dRiCt. App. 2014) (stating that “[w]e also note
that no Florida court has adopted or even nogetil the ‘convincing mosaic’ standard”). For this
reason, Plaintiff's racial discrimitian claims (Count | and Count I1) fail as a matter of law.

Even if this Court were to consider whether Plaintiff has evidence that shows a
“convincing mosaic” of racial disonination, Plaintiff's evidence is insufficient. First, Plaintiff
cites to her positive performance reviews. Ondhiglence of this case, such reviews are not
evidence of pretext. Regardless of Plaintiffast performance, Plaintiff has admitted that she
drained a customer’s bank account, drew upon aeests line of credit, and transmitted funds
without any verification of idertiy, all because of e-mails riddledth grammatical errors. “An
employer who fires an employee under the mistakut honest impression that the employee
violated a work rule is not lidé for discriminatory conduct.Damon v. Fleming Supermarkets of
Fla., Inc, 196 F.3d 1354, 1363 n.3 (11th Cir. 1999). Regmmdd have believed that Plaintiff's
termination was honestly permissiltlecause of Plaintiff's actions.

Second, Plaintiff cites to comments by Regi@maployees that “this bank only fires white
people and black people,” that “alack girls have attitude,” arthat Plaintiff drove a Mercedés.

DE 39 at 8. These remarks are not sufficientFflaintiff's prima facie case, because they are

3 The Court is unable to discern how a remark about addescmay be interpreted as a racially-charged statement.
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unrelated to the decisional process at issee Steger v. GE C818 F.3d 1066, 1079 (11th Cir.
2003);Ritchie v. Indus. Steel, In&126 F. App’x 867, 874 (11th Ci2011) (holding that general
references to a plaintiff’'s age by decision makemditcreate a genuine issue of fact as to whether
age was the real reason for tesmination, as plaintiff failed tdink those statements to the
decision to terminate his employmendle also Mells v. Shinselo. 13-CV-3214, 2015 WL
4716212, at *6 (M.D. Fla. Aug. 7, 2015) (stating tthatision maker’s “remarks are probative only

if they illustrate the decisiemaker’'s state of mind at the time that he made the challenged
employment decision”).

Even if Plaintiff did have sufficient evidea for a prima facie case, Regions has met its
burden to articulate a legitimateon-discriminatory reason for Phdiff’'s termination. “Provided
that the proffered reason is one that might matieateasonable employer, an employee must meet
that reason head on and rebut it, and the @yepl cannot succeed by simply quarreling with the
wisdom of that reason.Chapman v. Al Transp229 F.3d 1012, 1030 (11th Cir. 2000). Plaintiff
attempts to satisfy her burden by arguing shedtwn “weaknesses andpiausibilities” such
that a reasonable juror could find Regions’ bder termination was unbelievable. Plaintiff's
argument on this point, which spans pages nineutth twelve of her Response, contains no
citations to the record. For this reason alone Qburt rejects Plaintiff’'s argument. Even so, the
Court has endeavored to revi®haintiff’'s proffered additionafacts on summary judgment, but
many of Plaintiff's citations do not support hgropositions. By way oéxample, Plaintiff's
additional facts contend thBtaintiff's manager “approved” the traactions at issue. DE 40 at 3.
But Plaintiff's citation does naflirectly support that propositionPlaintiff cites to a manager’s

deposition, but the manager merely attestedhisgtimited) approval waibased upon his reliance
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on Plaintiff's own interactions with the custom&ee idat 152-54. Similarly, Plaintiff contends
that Regions admitted that Plaintiff would not haeen fired if there had been no loss to the bank.
Putting aside whether this is a relevant arguni@nce an employer may discipline an employee
for losses it incurs due to an employee’s ac)oRfaintiff's citation does not fully support her
proposition. In the relevant degtion, the Regions’ representatistates that Plaintiff would not
have been terminatedtiie e-mails had actually come from the true custonh@rat 103. The
Court fails to see how this statement evincegakness in Regions’ basis for termination, such
that Plaintiff's failure to produce a comparatony be overlooked or that Regions’ basis for
termination could not be believed. The foregoing jast some examples of many of Plaintiff's
citations to record evahce that do not support her propositioréthout belaboring the point, the
Court adopts and incorporates Regions’ argument in its Reply as to this issue as Regions has
carefully and adequately sieribed why Plaintiff’'s cithons are not persuasiv&eeDE 46, 50.

In summary, Plaintiff has no evidence teehRegions’ basis for termination head-on and
rebut it. The Court cotudes that the recordrengly supports Regionsom-discriminatory basis
for termination. For all of the foregoing reasoRsgions is entitled to samary judgment as to
Count | and Count II.

C. PLAINTIFF CANNOT ESTABLISH THAT REGIONS FAILED TO
ACCOMMODATE HER OR TERMINATED HER BECAUSE OF A DISABILITY

(COUNT 11D

Plaintiff's Count IIl alleges that Regions did not accommodate Fiasndisability. DE

13 at 8. For Plaintiff to establish a prima facie cabe,must prove (1) she is disabled, (2) she is a
gualified individual, and (3) she was discrintied against by Regions’ failure to provide a

reasonable accommodatioMcKane v. UBS Fin. Servs. In@63 F. App’'x 679, 681 (11th Cir.
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2010) (citingLucas v. W.W. Grainger, In257 F.3d 1249, 1255 (11th C2001)). With respect
to the third element, Plaintiff has adted that she only made one request for
accommodation—fifteen minute st¢efree breaks every hour-reéhthat Regions accommodated
that request. DE 28 at 9. Sunmngudgment is entered in Regioriavor as to Plaintiff's Failure

to Accommodate count, Count fil.

D. PLAINTIFF CANNOT ESTABLISH THAT REGIONS INTERFERED WITH HER
EMLA LEAVE (COUNT V)

Plaintiff's Count 1V is a claim for FMLA intderence. For Plairffito state a claim for
FMLA interference, Plaintiff must establish tishie was entitled to a befit under the FMLA and
that Regions denied her that beneffiurlbert v. St. Mary’s Health Care Sys., Iné39 F.3d 1286,
1293 (11th Cir. 2006). Here, Plaiifithas admitted that she receivetadlthe substantive rights to
which she was entitled under the FMLA. Pldfmequested FMLA leave, and she was granted
that leave. DE 28 at 8-9Plaintiff took the maximunpossible amount of leaveld. Upon
returning from her leave, Plaifftivas restored to the same fasi she had previously heldd. at
9. Plaintiff requested an accommodatiamg ahe was granted that accommodatioh. Because
the record shows that Plaintiff received everylAbenefit to which she was entitled, summary
judgment must be entered in Regiofas/or as to Plaintiff's Count IVE.g., Giles v. Daytona State
Coll,, Inc, 542 F. App’x 869, 874-75 (11th Cir. 2013)pfwlding district court’s granting of
summary judgment to the employer on an FMibgerference claim where the record confirmed
that the plaintiff used all dfier available FMLA leave, and thus, there was no evidence that she

was denied an FMLA benetfib which she was entitleddge also Arora v. Dental Health Group,

4 Summary judgment is entered in Regions’ favor on Count Il for other reasons discussed belowgeStaidig,
Plaintiff has no evidence to link her adverse employment action to her disability other than temporal proximity which
is insufficient on the facts dhis case as a matter of law.
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P.A, 898 F. Supp. 2d 1307, 1310 (S.D. Fla. 2012) (granting summary judgment to an employer
because the FMLA interference claim wasigality, an FMLA retaliation claim).

E. PLAINTIFF CANNOT ESTABLISH THAT HER FMLA RETALIATION CLAIM
IS CAUSUALLY CONNECTED TO HER TERMINATION (COUNT V)

Regions argues that Plaintiff has no evidenceaoation to connect her termination to her
FMLA leave. Inresponse, Plaintiff argues tharéhis a close temporal proximity between the end
of her FMLA leave (August 31st) and the datehef termination (Octolve4th). Plaintiff’s
position, however, ignores Elev@rCircuit precedent such Bsago v. Jenp453 F.3d 1301, 1308
(2006). InDrago, an employer provided record eviderlbat it was contepiating demoting an
employee. Id. In response, the employee took FMLA leavd. When the employee returned
from his FMLA leave, he was demotedd. The employee filed suit, arguing that the close
temporal proximity between his FMLA&ve and his demotion showed causatitcth. The
Eleventh Circuit held as follows: “[Iln a retation case, when an employer contemplates an
adverse employment action before an employee engages in protected activity, temporal proximity
between the protected activitpcdhthe subsequent adverse emplegitraction does not suffice to
show causation.’ld.

Here, Plaintiff admits that she knew Regiamags preparing to terminate her before she
took FMLA leave. DE 28. A fellow employedddPlaintiff “they are going to fire you.1d. at 8.
Plaintiff began to exchange text messages wiliers for the purpose of finding a new jdbl.
Plaintiffs FMLA leave was taken mere days after she learned that she had been sending cashier’s

checks to an imposter, and Plaintiff knew tRagions was investigating the same. For these
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reasons, Plaintiff's reliance upon temporal pragnfails, and Regions is entitled to summary
judgment as to Plaintiff Count ¥.
V. CONCLUSION

It is thereforeORDERED AND ADJUDGED that Regions’ Motion for Summary
Judgment [DE 29] i$SRANTED and the Clerk of the Court sh&lLOSE THIS CASE. All
other pending motions aRENIED AS MOOT . Regions shall submit a proposed final judgment
in Microsoft Word format to Rosenberg@flsccaarts.gov within two days of the date of
rendition of this Order.

DONE and ORDERED in Chambers, West Palm Beachiiidia, this 17th day of August,
2018.

(T A Cozoons

ROBIN L. ROSENBERG "
Copies furnished to Counsel of Redo UNITED STATES DISTRICT JU{DGE

5 The Court is unable to discern from Plaintiff's Response any other evidentiary ground upon which she relies to
establish her FMLA retaliation claim. Although it is possitilat Plaintiff attempted to develop an argument on this
point pertaining to circumstantial evidence of discrimination, Plaintiff's discussion andrastatn this point were

limited to evidence ofacial discrimination, not disability discriminatiorSeeDE 39 at 6-16.
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