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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE No. 18-CV-80176-BL OOM/Reinhart
IRA KLEIMAN, et al,
Plaintiffs,
V.
CRAIG WRIGHT,

Defendant.

ORDER ONMOTION TO DISMISS

THIS CAUSE is before the Court upon Defendabtaig Wrights (“Craig’ or
“Defendant) Motion to Dismiss ECF No. B3] (the “Motion”). The Court has
considered the Motion, theecord, the parties’ briefs, and the applicable law. For the
reasons thdbllow, the Motionis granted in part and denied in part.

I. BACKGROUND

Plaintiff W&K Info Defense Research, LLC is a Florida limited liability compa
that wasincorporated in 2011. ECF No24], at 12. Plaintiff Ira Kleiman is David
Kleimans (“Dave”) brother and is # personal representativeto$ estate (the “Estate”),
andis a resident of Palm Beach County, Floridd. at 1. Defendant CraigVright is
an Australian cizen who presently resides in London, Englaltd.at 3.

Dave andCraig met in or around 2003Id. at 152. Their relationship centered
around their mutual interest in cyber security, digital forensics, and the future of.mone
Id. Around 2008 Dave and Craigoegan to speak about waysuse peeto-peer file

sharingto solve issues in cryptographyd. at 154. The Amended Complaialleges
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that for the next several yeai3ave and Craig worked together in developing Bitcoin,
and that through their collaboration theyned over a million bitcoins togethetd. at
115357, 65. These bitcoins westored in specificty identifiable bitcoin walletspver
which Craignow asserts ownershipd. at § 65.
A. Bitcoin

On October 31, 2008, a white paper authored under the pseudonymous name
Satoshi Nakamoto (the “Satoshi White Paper”) titBttoin: A Peefto-Peer Electronic
Cash Systerwas posted to a mailing list of cryptography enthusiddtsat § 30. This
paper detailed noveinethods of using a pet&r-peer network to generate what it
described as “a system for electronic transactions without relying drf tids In May
of 2016,Craig publicly claimedthat he andavewere the creators of Bitcoinld. at
16. Bitcoin is a decentralized digital currentlyat usesa ledger ¢ tradk the ownership
and transfer of every bitcoin in existent# at § 20. This ledger is called the “Bitcoin
Blockchain.” 1d. In order to complete a transaction with bitcoins, you must have a
bitcoin wallet. Id. at  21. Wallets” are computer files dedicated to storing bitcoin
information. Id. Each bitcoin wallet has a “public key” that is used as the “address” to
receive bitcoin from othersld. Each wallet is also assigned a “private Keld. at | 22.
To send bitcoin out of a wallet, an individual must have the private key associtdted w
that bitcoin wallet.ld.

There are two methods of acquiring bitcoins. The first is simply receivingifstc
from someone.ld. at 123. The secondvay one can acquire a bitcoin is by “mining”
them.Id. at § 24 Bitcoin is designed without a centralized authority to curate the

blockchain. Id. at { 25. Therefore, “mining” is a process through which anyone with
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internet access can update the ledget “mine bitcoins” by employing aaputer power

to solve a complex computer problend. at 26. The first “miner” who solves the
problem gets the right to update the ledger by adding a block of recent t@amsaatine
blockchain.ld. The protocol pays the successful miner in newly minted bitcoins, the
number of which is determined by a gneisting algorithmlid.

Since its beginning, Bitcoin has inspired the creation of over one thousand other
digital currencies.d. a Y 37. Thesenew currencies often borrow from the initial Bitcoin
program but make changes to the model in an attempt to create a new cryptocurrency
with distinct functions or more suited to a specific market or nidde. In other cases,
Bitcoin hasbeen modified byindividuals in a way they believed would improve the
Bitcoin itself, such as by allowing more transactions into a single block ofdtlank
Id. at ] 38. In these situations, the supporters of the new Bitcoin, have created a “fork”
through which the original Bitcoin blockchain/ledger is divided into two distinct, but
identical, copies, (i) the original Bitcoin, and (ii) the new Bitcoilal. at 1 39. The result
is that anyindividual who owned the original Bitcoimow owns an identical amount of
the rew Bitcoin. Id.

B. W&K Info Defense Research, LLC

On February 14, 2011, Dave formed W&K Info Defense ResearchLLC
(“W&K”) in Florida. Id. at § 69. The Articles of Incorporationfor W&K list Dave as
the managingmemberandregisteredagent. Id. Dave andCraigallegedlycreated W&K
to mine bitcoin and develop intellectual propertg. at 172. W&K has no operating
agreement, an®laintiffs claim that de to receiving several conflicting statements from

Craig theyare not certain of thexact ownershipstructureof W&K. Id. aty 70. Dave, in



CASE No. 18¢v-80176BLOOM/Valle

partnership with Craig, created intellectual property both in his individyzdaity and
through W&K. Id. at § 66. Plaintiffs asserthat the Etate and/or W&Kown all of this
intellectual property.ld.

W&K was usedto solicit businessfrom the United States Departmentof
HomelandSecurity (“DHS”). Id. at 176. Craigacted in many different capacities on
behalf of W&K, includingauthorizedrepresentativelead researchertechnicalcontact,
legal agent and representative and Director/Australian Agkhtat § 77. Craig also
used W&K'’s Florida addressashis mailingaddress associated with W&Kd.

C. DaveKleiman's Death

Dave passed away in April of 2018l1. at  48. The Amended Complaintlleges
that afterDavés death, Craig unlawfully and without permissiontook control ofthe
bitcoins from the Estateand from W&K once he hadexclusive possession over the
private keys necessaryto own, move, orsell the bitcoins belonging toDave and/or
W&K. 1d. at  111. Craigused theprivatekeys that Dave and Craig shatednovethe
bitcoins out of their wallets and then claimed twn bitcoinsreally ownedby W&K
and/orDaveby creating a series dfaudulentcontractsand documentsid. Craig then
moved the stolen bitcoin into trustsly known and controlled by him for usen
making large tradesfor his Australianbusinesses.ld. While the exact number of
bitcoins stolen remainsto be determined, the Amended Complaiohtends thathe
Estateis entitledto at least300,000 bitcoins, along with their forked assédtk.at § 112.

D. The Australian Judgments
After Daves death, inJuly and August 0f2013, Craig filed two claims in the

Supreme Court of NewsSouth Wales againstW&K for approximately $28nillion each
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Id. at § 117.In bothclaims,CraigallegedthatW&K agreedo payCraigfor propertyand
consultingservicesnecessaryo “completeresearcli andthatthis contractwas“bonded
againstthe intellectualpropertyof [W&K].” Id. at § 118. In hipleadingsfiled before
the Australian courts, Cramaimedthat any breach ofontract‘would leadto liquidated
damagedand if] the liquidated amountis not paid alllP systems returngo the sole
ownership of Craig.” Id. The statement®f claim allegeal thattheintellectualproperty
atissuewasthe“softwareand codeusedin the creationof a Bitcoin system”and“used
by the US Military, DHS and otherassociategharties.” Id. Plaintiffs claimthat W&K
was never served with process for these proceedimg®ustralia Id. at  119.

In both lawsuits, Craig filed an “Acknowledgment ofLiquidated Claim” on
behalf of W&K where he representedhat W&K acceptedand agreedto his claims.
Id. at  120.In the Australian courtilings, Craig apparentlyfalselyidentified himselfas
the “legal agent and representativefor the defendant”and its “Director/Australian
Agent” Id. Further, he falsely identified his Australian addressand email as the
“addressfor service”for W&K. 1d. OnAugust28, 2013 Craig filed proposedonsent
ordersin bothcases. Id. at § 121. Thesefilings representedo the Australiancourtsthat
W&K consentedto judgment beingenteredagainstit through the signatureof its
“authorigedofficer . . . J Wilson.” Id. “J Wilson” wasactuallyCraig's employee and was
not an authorized officer for W&K.ld. Although Craig did not havelirect or voting
interestin W&K, Craig “elected” Wilson as a directoduring a“shareholdermeeting”
whereonly Craigwaspresent Id. at  122. On November 6, 201,3he Supreme Court
of New South Walesenteredjudgments in favor of Craigor both claims (the

“Australian Judgments?) Id. at 1 130.
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E . The Australian TaxOffice Investigation

Sometime after Dave’s deaththe Australian Tax Office (“ATO”) began
investigating Craig. Plaintiffs clainCraig needed to use W&K and Dave’s assets to
justify tax positions he claimed in Australidd. at § 96. To accomplish thi§raig
forged andbackdatedseveral contract® create a fraudulent “paper trail” purporting to
show that Dave transferred bitcoins and intellectual property rlggltsngingto Dave
and W&K to Craig.Id. at § 97.

During the coursef that investigationthe ATO conducted severalemtings with
Craigand his counseh Australia,where Craigallegedly toldthe ATO officialsthat he
had rightfully taken ownership ofDaveés bitcoin upon his death.ld. at 1f 82-84
During one ofthesemeetings with theATO, Craigs counselindicated thatW&K'’s
bitcoins had beentransferredinto trusts located inSeychelles, Singapore, and the
United Kingdom. Id. at  84.

Craigs attorney further representedto the ATO officials that intellectual
propertythat had beenacquiredby Craig from W&K was “on-suppliedto the Craig
Family Trustandthen broken upandtransferredo other groupentities,Hotwire, Coin
Exchange. . .andsoon.” Id. at § 131. Craig then provided the frauduleortractdo
the ATO in anattemptto substantiatdiis ownership of bitcoinandintellectualproperty
thathad originallybelonged tdaveand/orW&K. Id. at § 89.

F. The ATO Contacts th&leiman Family

On February 112014, theAmended Complainglleges thawith the ‘ATO closely

auditingCraigs activities; Craig grew concerned that the ATO would eventually contact

the Kleiman family. Id. at ff 132-133 Craig decided to contact tH€eiman family
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before the ATO did.Id. at § 132. Craig reachedoutvia emailto Davés elderly father.

Id. at § 133. He initially instructed him to savany wallet files found on Dave’s computer
and indicatedhat he would give additional information at a later datd. Craig also
represented that he was not seeking “anything other than to[DQae’'s father]
information about [his] son,” and that he would help the Estate “recover what Dave
owned.” Id. Ira Kleiman (“Ira”), Dave’s brotherfook over the correspondenasth

Craig Id. at 1 134.

Craig told Ira that he was partnerswith Dave andno one knew aboutheir
collaboration oW&K . 1d. at § 135. Craigexplainedto Ira that W&K wasinvolvedin
Bitcoin miningand thatit wasverysuccessful.ld. Craigrevealed that he aridave were
planning onstartinga new company togethecalled “Coin-Exch.” 1d. at § 136. Craig
told Irathatthe Estatewouldreceivesharesn thenew companyworth millions.” Id.

On March 28, 2014,W&K was reinstatedby Craigs agent, Uyen Nguyen
(“Uyen”). Id. at T 139. UyenremovedDaveasthe registeredgentfor W&K andlisted
herselfinstead Id. Shethenaddedherselfasmanageand secretaryandanentitynamed
“Coin-Exch Pty Ltd” asdirector. Id. Although he was imegularcontact with them,
Craigconcealed the reinstatemaitW&K from the Estate Id. at § 140.

In April of 2014, Ira first learned of thAustralian Judgmentsvhen anATO
auditor sent him some of thAustraliancourt documents.Id. at  123. The auditor
provided Ira copiesof the allegedlyfraudulent documents given to the ATO by Craig.
Id. at 1 123, 141-142.

The ATO provided Ira with three deeds, each titled “IP Deed of

Assignment’andeachexecutedn Septembed5, 2013. Id. at § 142. Eachof theselP
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Deedsof Assignmentsassignedvarious intellectual propertyrights from an Australian
company nametiDeMorganLtd” to threeseparate Australiaantities: Coin-Exch Pty,
Ltd., Hotwire PreemptivdntelligencePty, Ltd., and CloudcrofPty, Ltd. 1d. The deeds
describedthe sourceand nature ofthe IP as consisting okburcecode,algorithmsand
patentablematerialsthat have beenobtained by Craig . . . through the following
unrelatecentities. . . W&K1].” Id. at T 18.

G. Ira Confronts Craig

On April 22, 2014,Ira confronted Craig about the documents he had received
from the ATO via email.ld. at  144. Ira told Craig thafter reviewing the documents
sent to him by the ATQOhe “felt like there [were] questionablediscrepanciesn the
contractdetweeriCraig] andW&K suchasDaves signatureshis resignationtransferof
all accountablevalue.” 1d. Craig responded that his actions were takenrttake sure
that the courtsignedoff on what Dave andhe] planned,”’and Craigthen promisedra
thatthe Estatecould be paid whavasowedto it. Id. at I 145.

On April 25, 2014 Craigsentlra a chronologyf his activities relatedto W&K
and the development oits intellectual property. Id. at § 147.In this documentCraig
wrote “[tlhereis a lot of IP and ‘stuff’ in the mix. All up, it's around ahundred
million dollars’ worth. This IP originatesin work CSW hasbeendoing for morethan
10 years;it originatesin thingsthat camefrom W&K; it hasto do with the software
acquired. The values and distribution . . . amountsto a third each for Cloudcroft,
Hotwire, and Coin exch” Id.

Craigs promiseto Ira of the multi-million dollar payment nevecametrue. Id.

at 9 149. Craig blamedanydelayon theATO investigationand kept promisinglra he
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would seevaluewhentheinvestigationclosed. Id. By October9, 2015 Craigessentially
stopped respondirtg Ira’s attempts taontacthim. Id. at  150.

The ATO raided Craigs home in late 2015 and Craig fled Australia for
London.Id. at § 16. Craig currentlyserves ahief Scientisiof a UK companycalled
nChainin London Id. at § 158. In 2016,Craig filed dozens of patentselated to
bitcoin and blockchaintechnology through nChaidd. To date,neitherthe Estatenor
W&K hasreceivedthe assetsallegedlybelonging to them as a result of Dave’s early
involvementn bitcoin andbitcoin mining. Id. at § 159.

The Ddendant seeks to dismiss Plaintiffs’ Amended Complaint on several
grounds, includingack of standingthe failure to bring this action as a derivative s,
judicata, forum non convenienghe expiration of the applicable statute of limitations,
international abstention, lack of personal jurisdiction and the failurstate legally
sufficient claims.ECF No. [33].

[I. LEGAL STANDARD

Rule 8 of the Federal Rules of Civil Procedure requires that a pleadiragnctant
short and plain statement of the claim showing that the pleader is entitldigéftd eed.

R. Civ. P. 8(a)(2). Although a complaint “does not need detailed factual allegattons,”
must provide “more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not d@&&ll Atl. Corp. v. Twomb|y650 U.S. 544, 555
(2007); see Ashcroft v. Igbab56 U.S. 662, 678 (2009) (explaining that Rule 8(a)(2)’s
pleading standard “demands more than an unadornedefaedant-unlawfullyrarmed

me accusation”). In the same vein, a complaint may not rest on “naked assertion[s]

devoidof ‘further factual enhancement.lfjbal, 556 U.S. at 678guoting Twombly 550
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U.S. at 557 (alteration in original)). “Factual allegations must be enougis®a right

to relief above the speculative levelTwombly 550 U.S. at 555. These elemeats
required to survive a motion brought under Rule 12(b)(6), which requests dismissal for
“failure to state a claim upon which relief can be granted.”

When reviewing a motion under Rule 12(b)(6), a court, as a general rule, must
accept the plaintiff's allegations as true and evaluate all plausible indsrdedved from
those facts in favor of the plaintiff.See Miccosukee Tribe of Indians of Fla. v. S.
Everglades Restoration Allianc804 F.3d 1076, 1084 (11th Cir. 2002)XA Equitable
Life Ins. Co. vinfinity Fin. Grp., LLG 608 F. Supp. 2d 1349, 1353 (S.D. Fla. 2009).
However, this tenet does not apply to legal conclusions, and courts “are not bound to
accept as true a legal conclusion couched as a factual allegafimorhbly 550 U.S. at
555; seelqgbal, 556 U.S. at 678Thaeter v. Palm Beach Cnty. Sheriff's Offidd9 F.3d
1342, 1352 (11th Cir. 2006). Moreover, “courts may infer from the factual allegations in
the complaint ‘obvious alternative explanations,” which suggest lawful conduct rathe
than the unlawful conduct the plaintiff would ask the court to infém4i. Dental Ass’'n v.
Cigna Corp, 605 F.3d 1283, 1290 (11th Cir. 2018u6tinglgbal, 556 U.S. at 682).

[11.  ANALYSIS

As statedsupra the Defendant moves to dismiss Plaintiffs’ Amended Complaint
on several grounds. The Court addresses Defendant’s arguments in turn.

A. Standing

Defendant argueshat only W&K has standing to maintain an action for the
recovery of intellectual property cted or bitcoins mined after February 2011 because

the “amended complaint makes clear that Dave Kleiman’'s alleged business relationship

10
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was conducted through W&KZAnd thusthe Estatetself lacksstandingto bring claims
relating totheseassets createduring this time ECF No. B3], at 12 Secondly
Defendant claims tha&laintiffs lack standing because thiajled to adequately allege the
existence of a 2008 to 2011 partnership between the Defendant andi@al&e Court
is unpersuaded by both arguments.

“Standingfor Article lll purposes requires a plaintiff to provide evidence of an
injury in fact, causation and redres#itity.” Dermer v. MiamiDade Cty, 599 F.3d
1217, 1220 (11th Cir. 201@iting Lujan v. Defenders of Wildlif&04 U.S. 555, 5661
(1992). Specifically, “[tjo havestanding a plaintiff must show (1) he has suffered an
injury in fact that is (a) concrete and particularized and (b) actual or imminent
conjectural or hypothetical; (2) the injury is fairly traceablednoduict of the defendant;
and (3) it is likely, not just merely speculative, that the injury will be reddebgea
favorable decision.Kelly v. Harris 331 F.3d 817, 8320 (11th Cir. 2003)seeBochese
v. Town of Ponce Inle#05 F.3d 964, 980 (11th Cir. 2005pme).

Defendant claims that “[nJowhere does Plaintiff allege that Dave Kleiman had a
direct, personal partnership with Dr. Wright from February 2011 until his death inh Apr
2013.” ECF No. [33], at 12. The Amended Complaint, however, inclutiEgmtons that
Dave personally partnered with the Defendaifiter 2011)o create the assets at issue in
this lawsuit. For example, the Amended Complahégesthat “[f] rom [Dave and
Craig’'s] ollaboration in 2008 until Dave’s death in 2013, Craig Bagde mined over a
million of the initial bitcoins togetherpérsonally and through W&K Id. at 65
(emphasis added)The Amended Complaint also allegbat “Dave, in partnership with

Craig, created intellectual propeibpth in his individual capacity and through W&K

11
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Id. at{{ 65-66(emphasis added)Taking these allegations as true, as the Court must do
for the purposes of analyzing the Motion to Dismiss, the Court finds that the Easate
sufficiently allegedthat it sustained an injuryor the loss of intellectual property and
bitcoin, created and mineafter February 2011and therefore would have standing to
bring claimsfor these assets.

Defendant also claims thBtaintiffs failed to adequately allege the existence of
partnershibetween the Defendant and Dave Kleim&CF No. [33], at 13.Fla. Stat. §
620.8202(1) states that “the association of two or more persons to carry GOvVasers
a business for profit forms a partnership, whether or not the persons intend to form a
partnership.” A party attempting to prove the existence of a partnershipehlagrden of
demonstrating the satisfaction of the elememtslak v. Kreedian95 So. 2d 510, 515
(Fla. 1957) The Court notes that thestatutorylanguage does not requirbat a
partnership be reduced to writifig.

Consistent with Fla. Stag 620.8202(1), the Amended Complaaitegesthat
“Craig and Dave associated to carry on awoers of a business for profit to create
Bitcoin, mine bitcoins, and create other blatiain intellectual property.” ECF No. [24],
aty 197. Further, the Defendais alleged to have expressly admittedh&ving engaged
in this partnership with Daveld. at § 63. The Amended Complaint also alleges that the

Defendant and Dave, starting in 2008 through 2013, partnered together to research and

! Defendant also argues that because the “alleged oral “partnership” agreemsemitweduced
to writing [it] is barred by the statute of frauds.” ECF No. [33], at 14febdant’s sole factual
supportis the fact that the partnership between Dave and#fendant was alleged to have
lasted longer than two yearsd. The fact that a partnership lagbnger than one year does not
mean that the parties originally “intended and contemplated that perforniatite agreement
would take longer than one yearYates v. BaJl132 Fla. 132, 181 So. 341, 344 (1937). Here,
after a close review of the Amended Complatihg Court cannot, as a matter of law, conclude
that the terms of the oral partnership agreement, as pled, originally comtiesngsh agreemerd t
be performed beyond one year.

12
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complete a paper about bitcoin, and to help get the idea “operatiddalat 1 5556.
Accordingly, the Court concludesahRaintiffs havesufficiently allegeda partnership
existed between Dave and the Defendanthe purposes of a Motion to Dismiss.

B. Derivative Suit

Defendant alsargues that thAmendedComplaint should be dismissed because
Plaintiffs’ claim should hee been brought as a derivative sutieeECF No. [33], atl5.
Defendant, however, has not provided the Court with any factual or legal analysis of
this principlemayapply to the case at han8eeAnderson v. Branch Banking & Tr. Co.
119 F. Supp. 3d 1328, 1345 (S.D. Fla. 2015) (“A litigant who fails to press a point by
supporting it with pertinent authority, or by showing why it is sound despite a lack of
supporting authority or in the face of contrary authority, forfeits the point. [The Court]
will not do his research for him."gi{ing Pelfresne v. Vill. of Williams Bay17 F.2d
1017, 1023 (7th Cir. 1990) (Posner, J.)). Accordingly, this argument is denied.

C. Res Judicata

Next Defendanargues that W&K'’s claims arising from the Defendant’s alleged
possession of the intellectual property is barred by the doctrinesglidicatébecause
ownershipof the intellectual propertwas already decided by the Supreme Court of New
South Wales.ECF No. [33], at 16. A final judgment or ordam the meritsopeates as
res judicatan a subsequent proceeding between the parties on the same cause of action.
Albrecht v. State444 So.2d 8 (FIal984);0’'Brien v. Brickell Townhouse, In439 So.
2d 982 (Fla. 3d DCA 1983ganchez v. MartiM16 So2d 15 (Fla. 3dCA 1982). The

doctrine of collateral estoppel, or issue preclusion, like res judicata, redueresistence

13
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of a “final judgment on the merits” as a necessary elemeapa John’s International,
Inc. v. Cosentin@d16 So. 2d 977 (Fla. 4th DCA 2005).

Here, the prior ydgments at issue and that fothe basis of Defendant'ses
judicatadefense are the Australian Judgments. The Australian Judgweatsendered
subsequent to the Defendant’s filing of ttveo consent orders in the two Australian
lawsuts. ECF No. [24], at T 121.These filirgs, which are alleged to have been
submitted witlout authorization,represented tothe Australian courts that W&K
consented to the judgment being entered againstdit. Plaintiffs have attachethe
“record of poceedings” for both of the Australian lawsuitsits Amended Complaint.
ECF No. [2422]. From a review of the record of proceedirige Court cannot readily
determine what issues were decided by the Supreme Court of New South Wales in
renderingthe Austalian Judgments.A court may not dismiss a claim on res judicata
grounds where it is not apparent from the face of the order that it was issadthals
judgment on the merits of the casgeePapa John’s International, Inc. v. Cosentjrfg16
So. 2d977, 984 (Fla. 4th DCA 2005) (findinghat thecircuit court erred in dismissing a
plaintiff's claims where pleadingidl not demonstrate on its face thatcansent order
issued in a prior case wasiadl judgment on the merits of tiskaimg. Here, the fecord
of proceedings” state only that money judgments have been entered iar“td€raig
Wright],” and further noting “the agreement of gh&rties that [Crai§Vright] will accept
transfer of the intellectual property held by the plaintiff in fullisattion of the
judgment.” ECF No. [2422], at 45, 8. Ambiguity of a record that there was a final
judgment on the merits coverirg party’s claims precludes dismissal on res judicata

grounds. See generally Papa John’s Internationalnc., 916 So 2dat 984. Here,

14
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Defendant’'s argument for dismissal on res judigataunds mustail because it is not
clear from a review of theecord that the Australianudgments wre decided by the
Australian court on the merits of the cade.order for a court to dismiss a party’s claims
on the grounds of res judicata, the necessary elemerifinhbjudgment on the merits”
must bemet

Additionally, the Florida Supreme Court has held that res judicata does not apply
when its applicationvould defeat the ends of justicdeCancino v. E. Airlines, Inc283
So. 2d 97, 98 (Fla.1973) (“thedoctrine will notbe invoked where it will work an
injustice.”). Here, the Plaintiffs assert, and the Defenddlistgedly admittedthat the
Australianlawsuits were iitiated by the Defendant in an attempt“taake surethe court
signed off on what Dave and [Craig] planned.” ECF Nos. [24]. 523 [24-20], at18.
The Plaintiffsalsocontend that they were never served with process that these s@its wer
underway.ld. at 119. In light of these facts, it would be an injustice to the Plaintiffs to
allow the doctrine of res judicata to be invoked. Accordingly, the Cdeclines to
dismiss Plaintiffs’ claims on res judicata grounds

D. Forum Non Conveniens

Defendant argues that in the event the Court finds that the Plaintiffs hasengta
and that their claims are not barred by the doctrine of res judicata, dismisddlsith
be required on forum non conveniens grounds. The doctrif@wh non conveniens
permits a court to decline to exercise jurisdiction when the convenienceparties and
the interests of justice weigh in favor of trying the action in an alternative foRiper
Aircraft Co. v. Reyno454 U.S. 235, 241, 102 &t. 22, 70 L.Ed.2d 4191981).

Analytically, the court’s examination is thrpeonged. Id. When moving to dismiss a

15
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case on forum non conveniens grounds, the movant must show: (1) the availability of an
alternative and adequate forum; (2) that public and private factors weigh in favor of
dismissal; and (3) that the plaintiff can reinstate his suit in the alternative.foBee

Leon v. Millon Air, Inc. 251 F.3d 1305, 1311 (11th Cir. 2001).

The Supreme Court has “characteriZecbim non convenienas essentiall ‘a
supervening venue provision, permitting displacement of the ordinary rules of venue
when, in light of certain conditions, the trial court thinks that jurisdiction ought to be
declined.” Sinochem Int’'l Co. Ltd. v. Malaysia Int’l Shipping Cqrp49 U.S. 422, 429
(2007) (quotindAm. Dredging Co. v. Miller510 U.S. 443, 453 (1994)). “The doctrine of
forum non convenienpermits a court with venue to decline to exercise its jurisdiction
when the parties’ and court’s own convenience, as well as the relevant public and private
interests, indicate that the action should be tried in a different fordrefre-Louis v.
Newvac Corp.584 F.3d 1052, 1056 (11th Cir. 2009). “This tool ‘is to be favored’ for
ensuring that federal courts only hear ‘th@seses where contacts with the American
forum predominate.”Aldana v. Fresh Del Monte Produce, Indlo. 0:3399CI1V, 2007
WL 3054986, at *3 (S.D. Fla. Oct. 16, 200&)'d sub nom, Aldana v. Del Monte Fresh
Produce N.A., In¢.578 F.3d 1283 (11th Cir. 2009) (quotigggalas v. Lido Maritime,

Inc., 776 F.2d 1512, 1519 n.10 (11th Cir. 1985)).

The defendant invoking forum non conveniéinsars a heavy burden in opposing
the plaintiff's chosen forum.”Sinochem Int'l Co. Ltd.549 U.S. at 430. In fact, #te
outset, the scale tips in favor of a plaintiff's chosen forum when the plaintitfasn@stic
citizen. Duha v. Agrium, In¢.448 F.3d 867, 8245 (6th Cir. 2006). There is a strong

presumption by the Supreme Court that forum non conveslemdd ony be employed

16
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in “exceptional circumstances” and that “unless the balance is strongly in favioe of t
defendant, the plaintiff's choice of forum should rarely be disturb@&dl!f Oil Corp. v.
Gilbert, 330 U.S. 501, 508 (1947). The general rule, therefotbat dismissal foiorum

non convenienss proper only when a defendant “establish[es] such oppressiveness and
vexation. . .as to be out of all proportion to plaintiff's convenience, which may be
shown to be slight or nonexistentKoster v.(Am.) lLumbermens Mut. Cas. G830 U.S.

518, 524 (1947). To the extent that courts consider matters outside the complaint, courts
must “draw all reasonable inference and factual conflicts in favor of theifflaifdOO-

RM Invest v. Net Element Int’l, IndNo. 1420903CI1V, 2014 WL 12613283, at *3

(S.D. Fla. Nov. 3, 2014) (citingVebster v. RoyaCaribbean Cruises, Ltd124 F. Supp.

2d 1317, 1320 (S.D. Fla. 2000) aki¢ai v. Rainbow Holdings315 F. Supp. 2d 1261,
1268 (S.D. Fla. 2004)).

i. Availability and Adeguacy of an Alternative Forum

“Availlability and adequacy warrant separate consideraticwedn v. Million Air,
Inc., 251 F.3d 1305, 1311 (11th Cir. 2000rdinarily, an alternative forum is available
simply “when the defendant is amenable to process in the other jurisdi®iper, 454
U.S. at 255 n.22 (internal citation omittedf.the remedy offered in the other forum is
unsatisfactory, this requirement may not be satisfieee Id.“[T]he Supreme Court has
instructed us that a remedy is inadequate when it amounts to ‘no remedy aAldhiig
578 F.3d at 1290 (quotirigiper, 454 U.S. at 254).

Defendant’s sworn declarations of Gordon Grieve (“Grievet)awyer admitted

to practice inAustralig statethat claims raised by Plaintiffs in the Amended Complaint

2 The declarations of Gordon Grieve, ECF No. {BBand [332], are appropriately considered
when determining a motion to dismiss based on the doctrine of forum non convedgs V.
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may be filed in Australia if they are dismissed by this Co8geECF No. [332], at | 5.
The Defendant also filed an affidavit in which he affirmed thatwasamenable to
service of procesr litigation in New South WaleseCF No. [333], at 1 23. Because
the Court finds that Defendant is susceptible to suitust/alia, the “availability” prong

is satisfied. See Aldana578 F.3d at 1290 (“In order to be available, the foreign court
must be able to assert jurisdiction over the litigation sought to be transferrdth®
“adequacy” consideration is similarly satisfied because all of Plaintiffsmelaare
cognizable under Australian lanSeeECF No. [332], at T 5. Even when an alternate
forum is available, however, the defendantstill maintains a heavy burden in
demonstrating the offsetting disadvantage to litigating in the plaintiff’setnéorum.

ii. Private Interest Factors

Once an adequate alternative forum has been established, the Supreme Court has
directed district courts to consider the “private interest of the litiga@ulf Oil Corp. v.
Gilbert, 330 U.S. 501, 508, 67 &t. 839, 91 L.Ed. 1055 (1947)f the court finds that
private factors favor dismissal, the Court then determines whether or s fatpublic
interest tip the balance in favor of a trial in a foreign forura. Seguridad vIransytur
Line,707 F.2d 1304, 1307 (11th Cit983) The private interest factors a court may
consider in itforumnonconveniengnalysis include (1) ease of access to sources of
proof and evidence; (2) availability and costs of obtaining willing andillimg
witnesses, and (3) “all other practical problems that make trial of the case easy

expeditious and inexpensivdd. When plaintiffs are “citizens, residents, or corporations

Empresas ICA, S.A.B. de G.Case No011-CIV-23898, 2013 WL 5674697 at *4 (S.D. Fla. Oct.
17, 2013) (relying on sworn declarations attached to a motion to dismiss of fateigres in
forum non conveniengnalysis). Plaintiff has not filed any expert declaration opining ongiorei
law in opposition to Defendant’s Motion.
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of this country,” the Eleventh Circuit mandates that a district couegtfire positive
evidence of unusually extreme circumstances, and should be thoroughly convinced that
material injustice is manifest before exercising any such discretion asxisayo deny a
United States citizen access to the courts of this count&§ME Racks, Inc. v. Sistemas
Mecanicos Para Electronica, S,AR82 F.3d 1097, 11602 (11th Cir. 2004)see alsd.a
Seqguridad 707 F.2dat 1308 n.7.

The deference given to a plaintiff's choice of forum is especially stnoriel
Eleventh Circuit Here,both Plaintiffs are residents of Florida and citizens of the United
States. Therefore this Court gives Plaintiffs’ choice of forum a hig#l lef deference
and presumption of convenienc&ee TNT USA, Inc. v. TrafiExpress, S.A. de,d34
F. Supp. 2d 1322, 1333 (S.D. Fla. 200Befendantclaims thatseveral factors weigh in
favor of dismissal on forum non conveniens grounds, inclutiagact thaDefendant’s
alleged conduct took place in Australihata number of withnesses may be in Australia
(or abroad, and that Australianlaw may have to be analyzeddditionally, the
Defendantrgues that “this Court could not properly adjudicate anPlaiinftiffs’] claims
without disregarding, disrespecting, and undermining the Australian court tickree
the Australian Judgmentsand that this factor weighs heavily in favor of dismis€&CF
No. [33], at 24.

As an initial matter, the Defendant is correct that this Court cannot invalidate or
void the Australian Judgments, as it is without authoritydesd. Andthe Defendant is
also correct that the appropriate forum to address fraud on the court, would be the court
in which the Plaintiffs claimhe fraud was to have occurredr. Int'l Corp. v. Nagy No.

15-80253€1V, 2017 WL 5248425, at *6 (S.D. Fla. Mar. 28, 201iiipding that if a
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defendant has used a foreigmal system in some way “which was not above board,”
then the foreign forum was the correct place to address this concdfioyever
Plaintiffs have asserted that the Australian judgments, if vahty transferred title to
some of the intellectual property at issue in this cdS€F No. [50], at 30. Therefore,
even if this Courtfound that the Australian Judgments somehow barredesof the
Plaintiffs’ claims the “maximum preclusive effect would only bar Plaintiffs claims t
W&K'’s intellectual property, leaving the overwhelming majority of Plaintiffidims . .
pending before this Court.l1d. To the extent that independent ofai exist, there is no
reason why this forum would not be the proper forum to adjudicate thidareover,
while this Courtdoes nothave authority tanvalidate the Australian didgments, it can
make a factual finding as to whether the contractual agreemmedsby the Defendant in
procuring the Australian Judgments were fraudul€herefore this Court finds that the
existence of the Australian Judgmentsas an “unusual and extreme factor” warranting
dismissal orforum non conveniens groundsa Seguridad 707 F.2dat 1308 n.7.

The Court continues its forum non conveni@malysis by considering whether
sources of proof are accessed with relative ease in Plsliifbsen forum, “[p]erhaps
the most important ‘private interest’ of the litigants is access to eviden€erd v.
Brown 319 F.3d 1302, 1308 (11th Cir. 2003}he ease of access to sources of evidence
in this case is another factor weighing in the Plasitiivor. The Defendarclaimsthat
the majority of evidence relevant to this actionlasated abroad. The Plaintiffs,
however, argue that the “majority of the witnesses and evidence necessary to prove the
factual issues “at the core of Plaintiff's claims,” are located imiddoand the United

States.” ECF No. [50], at 19.
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In their opposition to Defendant’s dfion, the Plaintiffs identified nine witnesses
located in Florida alone and another five witnesses located in the United ®iat they
claim will assist in the establishment of the core facts of their claich. at 20.
Conversely, the Defendant claimmanyhis witnesses are located in Australia or abrbad.
ECF No. [33], at 223. Nonetheless, the presence of withesses outside of the United
States is insufficientto overcome the strong presumption afforded to domestic
plaintiffs. Ward v. Kerzner International Hotels Lt@Q05 WL 2456191 at *3 (S.D. Fla.

Mar. 30, 2005) Aldana,578 F.3d at 129Fsfeld v. Costa Crociere, S.P.289 F.3d

1300, 1303 (11th Cir.200¢)F]ederal courts, intheforum non conveniensontext, do

not focus on the connection between the case and a particular state, but rather on the
connection of the case to the United States as a whole.”).

Additionally, Defendant argues that thelevantwitnesses and evidence related to
this caseare located in Australiseandor are confidential and protected from disclosure
under Australian law, and thus not subject to the compulsory process of this forum. ECF
No. [33], at 23. Plaintiffs claim that much of the evidence the Defendant has identified as
foreign “can be displayed and printed from a computer with an Internet connection . . .
[or] are in [Defendant’s] own recordkis agent’s records, or are records he can easily
obtain or view in Florida.” ECF No. [50], at42 These documents include the
documents from the ATO investigation, the Australian court filings, and documehes in t
possession of the Defendantd/or hisAustraliancompanies.The Caurt agrees with the
Plaintiffs that nuch of this evidence that the Defendant asserts is beyond the compulsory

process of this Court, is under the direct control of teéebdant The Defendant does

3 Not even the Defendant himself is located in Australia, as he has since relodhedtoted
Kingdom. ECF No.24], at1 3 The Court notes that the United Kingdoninisloser proximity
to the United States than Awistralia
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not need compulsory process to compel the testimony of his own agents oresaploy
Wagner 984 F. Supp. 2d at 1315 (foreign witnesses insufficient to overcome strong
presumption because they were “at least arguably associated with or eesplofy
[defendant]”);Ward, 2005 WL 2456191, at *1 (foreign witnesses insufficient to override
strong presumption because they were defendant’s “own agents and empjoyEés”)

USA Inc, 434 F. Supp. 2d at 1334 (no dismissal because foreign witnesses are “under the
control” of defendant)Doe v. Sun Int'| Hotels, Ltd20 F. Supp. 2d 1328, 13306 Fla.

1998) (no dismissal because “key defense witnesses are employees oéticlarale.

Further, n today’s advanced technologicabe the exchange oélectronically
storedevidenceis not unduly burdensome, and the Court is confident that much of the
evidence identified as foreign “can be displayed and printed from a compthearw
Internet connection. TNT USA 434 F. Supp. 2d at 1334ee also City Pension Fund for
Firefighters and Police Officers in City of Miami Beach v. Aracruz Celluloge &L F.
Supp. 3d 1369, 1411 (S. D. Fla. 2011) (dismissal denied because “[a]lthough the majority
of proof may be located in Brazil, many of the documents and records are likely
electronically stored and can easily be transfetyed

This Court finds that the Defendaméasnot satisfiedhis burden of setting forth
“positive evidence of unusually extreme circumstances” sufficient to overcensértmg
presumption in favor of Plaintiffs’choice of forum. Ward,2005 WL 2456191, at
*4. Defendantfails to provide arguments that “material injustice is manifest” such that
the Court should be compelléaldenythe Plaintiffstheir access to United States courts.
The Court therefore finds thatelprivate interest factors weigh against granting dismissal

on the grounds dbrum non conveniens.
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iii. PublicInterest Factors

In the Eleventh Circuit, “[a] trial court will look at the pivate irterestsfirst and
then, if the balanceof the privateinterestsare found ‘to be in equipoise ornear
equipoise,’it will ‘determine whether or noattas of public interest tipthe kalance in
favor of atrial in a foreign foum.” King v. Cessna Aircraft Cp562 F.3d 1374, 1382
(11th Cir. 2009) (quotindg.a Seguridad 707 F.2d at 1307). This Court has concluded
that the private interest factors do not align in favor of Defendant’s pofti@ismissal
on forum non coneniers grounds and are thus not in equipoise. Nonetheless, the public
interest factoralsoweigh againstglismissal. The Supreme Court has advised that the
public factors for this Court’s consideration are:
[Tlhe administrative difficulties flowing from court
congestion; the local interest in having localized
controversies decided at home; the interest in having the
trial of a diversity case in a forum that is at home with the
law that must govern the action; the avoidance of
unnecessary problems in conflict of laws, or in the
application of foreign law; and the unfairness of burdening
citizens in an unrelated forum with jury duty.

Piper Aircraft Co, 454 U.Sat241 n.6 (internal quotations omitted).

Further, in SME Racks, Inc. v. Sistemas Mecanicos Para Electronica,ti&A.
Eleventh CircuitCourt of Appealsnade clear that the “United States has a strong interest
in providing a forum for its citizehgyrievances against an allegedly predatory foreign
business.”ld. It is alsoworth noting that “although the Southern District of Florida has
one of the busiest dockets in the United States” this factor should be accorded tittle or

weight in the analysisMorse v. Sun In’l Hotels Ltd2001 WL 34874967, at *§S.D.

Fla. Feb. 26, 2001).
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Additionally, it is clear that the instant actiain key respects a localizédorida
controversy.This Court emphasizes that the federal intas28tery strong . . . [when] its
citizens are allegedly victims and the injury occurs on home s8\ME Racks382 F.3d
at 1104.This controversyconcernsa Floridacompany, regardinglorida assetsbftcoins
mined in Florida and intelletual property dveloped by thaFlorida companywhere
both the injuredoarties areéHorida citizens. Therefore, theSouthernDistrict of Florida
undeniablyhas a strongnterest in adjudicating casen which its residents clairthat
harm was committed against them

Additionally, Defendantargues that in allowing this case proceedthe Court
would be requiredo apply Australian law because the Amended Complaint relies on
“Australian legal documentsdnd because certain contracts at issue “contain the parties’
agreement to submit any dispute to the jurisdiction of the courts of New South Wales,
Australia.” ECF No. [33], at 222. BEven if foreign law were to play a role in
interpreting the contract provisionsat issue this alone is not enough tdefeatthe
Plaintiffs ability to litigate the case here in the United StateBNT USA, Inc v.
TrafiExpress, S.A. de C, V434 F. Supp. 2d 1322, 1335 (S.D. Fla. 2006) (findivag
foreign contractugprovisions coulde properly adjudicatedithin the Americanforum,
andthat the interpretation offoreign lawwithin the contract provisionglone wa not
enough to take awahe plaintiff's ability to litigate in its choicéorum); seealso SME
Racks, Inc.382 F.3d at 11045 (finding that “while the applicatioof foreign law is an
important factor to be considered in weighing the public interests, this factor d¢anot
accorded dispositive weight."Burt v. Isthmus Development C218 F.2d 353, 358 (5th

Cir.1955) (finding the need to apply foreign law to decide a controversy does not amount

24



CASE No. 18¢v-80176BLOOM/Valle

to a sound reason to dismiss the casAgcordingly, this Court finds that the public
interest factors do not direct dismissal of this cabkee Defendant has not met hisavy
burden of opposing I&ntiffs, and dismissd on forum non conveniens grounds is
thereforenot warranted.

E. International Abstention

Defendant also argues that dismissal is required in application of the inteahation
abstention doctrine. In general, federal courts have an obligation to exdreise t
jurisdiction conferred upon themColo. River Water Conservation Dist. v. United
States, 424 U.S. 800, 817, 96 S. Ct. 1236, 1246, 47 L.Ed.2d 483 (1976). However,
abstention from the exercise of jurisdiction is appropriate in some privataanoeral
disputes. Turner Entertainment Co. v. Degeto Film Gmi28, F.3d 1512, 1518 (11th
Cir. 1994). Abstention is the exception instead of the rule, and “courts regularly perm
parallel proceedings in an American court and a foreign cou@rtega Trujillo v.
Conover & Co. Commc’'ns221 F.3d 1262, 1265 (11th Cir. 2000). The doctrine
of international abstentioenables courts to abstain and stay proceedings in this country
in favor of litigation proceeding elsewhere. In examining whether dimtens
appropriatecourts must consider issues of international comity, fairness to litigards,
the efficient use of scarce judicial resourc&eelurner Entm't Co. v. Degeto Film
GmbH,25 F.3d 1512, 1518 (11th Cit.994) International comity “is the recognition
which one nation allows within its territory to the legislative, executive,dcial acts of
another nation, having due regard both to international duty and convenience, and to the
rights of its own citizens, or of other persons who are under the protection of its

laws.” Posner v. Essex Ins. Co., Lt78 F.3d 1209, 1223 n. 25 1th
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Cir.1999) (quotingHilton v. Guyot159 U.S. 113, 1634, 16 S.Ct. 139, 40 L.Ed. 95
(1895). In consideringthe fairness to litiganfghe court should consider the order in
which the suits were filed, the more convenient forum, the possibility g@dice
resulting from abstention, and the risk of inconsistent judgmegs. Turner25 F.3d at
1521-22Posner, 178 F.3d at 1224 Finally, with regard to the efficient use of scarce
resources, courts must consider the inconvenience of the federal forum, thbildg<f
avoiding piecemeal litigation, whether the actions have common parties and issues, and
whether the alternative forum is likely to render a prompt resoluflamner,25 F.3d at
1522.

The Court finds that the Amended Complaint should not be dismissed based on
the doctrine ofnternationalabstention First, principles of international comity do not
favor abstention.This case is distinct from the proceedings brought in Australihose
proceethgsdid not address any of the tort claims brought by the Plaintiffs in the instant
action and Plaintiffhavealleged the Australian Judgments do not even begin to cover all
of the assets and property sought in the Amended Complaint. ECJbQYloat 34 The
Australian Judgmentsnfaximum preclusive effect would only bar Plaintiffs claims to
W&K'’s intellectual property, leaving the overwhelming majority of Plaintiffigims.”).

With regard to fairness to litigants, this factor also doedawur abstention. While the
Australian lawsuits were undoubtedly filed first, Plaintiffs allege that the ridefe
failed to serve the Plaintiffs or provide adequate notice that the lawsugsuweaerway.
ECF No. [24], atf 119. Moreover, as discusssdpra,the United States is the more
convenient forum to adjudicate Plaintiffs’ claimBinally, the Court does not believe the

efficient use of judicial resources compels abstention. The proceedingstralidusere
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ministerialin nature, in that they we never contested by W&HKnd were rendered as a
result ofconsent judgments. Furthérjs not readily apparent thtte Supreme Court of
New South Wales adjlicated the claims on the merits. Lastly, since the Australian
lawsuits are currently closethereis presently no parallel case whichthis Court would
abstain In essencethe resolution of the instant matter will not result in piecemeal
litigation or otherwise waste judicial resources. Accordingly, the Coejpects the
argument thathe Amenled Complaint should be dismissed based upon the doctrine
of internationakbstention

F. Personal Jurisdiction

Defendant also argues that the Amended Complaint does not properly assert
personal jurisdiction ovethe DefendantHe contends thahe Plaintiffs havefailed to
establish personal jurisdiction under Fla. Stat. 8§ 48.193(1)R3)(&s the Amended
Complaintfails to show tlat the Defendant committed the wrongful ot the course of
“[o]perating, conducting, engaging in, or carrying on a businesScommitted tortious
acts”while physically in the state of Florida or in the United States. ECF No. [334, at

Physical presence in the forum state is not required to establish personal
jurisdiction under Fla. Stat. 48.193(a)®). Wendt v. Horowitz822 So.2d 1252, 1260
(Fla. 2002) see also Canadian Steel, Inc. v. HFP Capital Markets,, M@ 1123650-
ClV, 2012 WL 2326119, at *4 (S.D. Fla. June 19, 2012) (following the “clear weight of
binding Eleventh Circuit authority on this question” and hajdplaintiffs’ established
personal jurisdiction under 1(a)(2) solely “on the basis of its allegations thaffered
injury in Florida from Defendants’ intentional torts.”). Indeed, the Eleventhu€ihas

held that a court may assert jurisdictiorepwa “nonresident defendant who commits a

27



CASE No. 18¢v-80176BLOOM/Valle

tort outside of the state that causes injury inside the st&8eeihnan v. Roman Catholic
Diocese of Syracuse New York, Jn822 F. App’'x 852, 855 (11th Cir. 2009iting
Posner v. Essex Ins. Cd.78 F.3d 12091217 (11th Cir. 1999)). Thus when an-oft
state defendant commits an intentional tort against a Florida ciigghgPlaintiffs have
alleged occurred in the instant mattdre defendant has caused the necessary Florida
injury and is subject to jurisdiction her@herefore, theCourt finds thatPlaintiffs have
alleged a prima facie case for jurisdiction over Defendant pursuaftatoStat §
48.193(1-2),based on thallegationsof the AmendedComplaint. In so finding, the
Court follows the clear weight of binding Eleventh Circuit authority on this cquresin
particular, the Court is bound by the Eleventh Circuit's pronounceméntaiardello v.
Lovelady 544 F.3d 1280 (11th Ci2008), that§ 48.1931)(b) of the Florida longrm
statute permits jurisdiction over an aftstate defendant who commits an -otfxstate
tort, so long as that tort caused an injury in Flori8&ae544 F.3d at 1283 (citinosner
v. Essex Ins. Cpl178 F.3d 1209, 1216 (11th Cir.1999)).

G. Statute of Limitations

Defendantfurther moves to dismiss all of Plaintdf claims arguing that they are
barred by the applicable statute of limitations. Defendant asserts thatye&oistatute
of limitations applies to Plaintsf claims for conversion (Count), Unjust Enrichment
(Countll), breach of fiduciary duty (Count V), breach of partnership duties andytafalt
care (Counwl), fraud (CountVIl), constructive fraud\{lll ), andpermanent injunction
(IX). ECF [33], at 36. Conceing Plaintifs’ misappropriation claimg¢Countslll and
IV), Defendant asserts thatthreeyear statute of limitations appliedd. “Generally,

whether a claim is barred by the statute of limitations should be raised as antigiirma
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defense in the answer rather than in a motion to dismiss However, if facts on the
face of the pleadings show that the statute of limitations bars the action, ¢heeden
be raised by motion to dismiss.Spadaro v. City of Miramar855 F. Supp. 2d 1317,
1328 (S.D. Fla. 2012) (citing Cabral v. City of Miami Beach, 76 So.3d 324, 326 (Fla. 3d
DCA 2011));see also Keira v. U.S. Postal Inspection Sets7 Fed.Appx. 135, 136
(11th Cir. 2005) (“At the motioto-dismiss stage, a complaint may be dssed on the
basis of a statutef-limitations defense only if it appears beyond a doubt that Plaintiffs
can prove no set of facts that toll the statute.”) (internal quotation marks atidncit
omitted). “A statute of limitations bar is an affirmativefatese, and plaintiffs are not
required to negate an affirmative defense in their complduat.Grasta v. First Union
Securities, Ing.358 F.3d 840, 845 (11th Cir. 2004) (internal citations and quotations
omitted). “[A] Rule 12(b)(6) dismissal on statute of limitations grounds is apptepria
only if it is apparent from the face of the complaint that the claim is time balded.”
Concerning Plaintiff’ claimsto which the fowyear statute of limitations applies
(Counts LI, V, VI, VII, VIl andIX), Defendant claims that the last act establishing
these causes of action occurred when D&@eemandied or, at the latest, by November
2013, when the Defendant obtained the Australian Judgmelgtsat 37. In their
Opposition,Plaintiffs argue that the Defendant has identified the incorrect accrual, date
that issue of fact predominate the accrual of Plaintiffs’ claims, and that the relevant
Florida authority permits the tolling of the statute of limitatioSCF No. [50], at 43.
The Court agreethat thewrong accrual date related to these claims has been identified

by the Defendantind thatPlaintiffs have alleged facts sufficient to demonstrate that
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underthe doctrine offraudulentconcealmentthe statute of limitationsould have been
tolled.

Florida law permits the tolling of a statute of limitations “when a plaintiff alleges
fraudulent concealmentRazor Capital, LLC v. CMAX Fin. LLQ7-80388CIV, 2017
WL 3481761, at *4 (S.D. Fla. Aug. 14, 2013ge also Raie v. Cheminova, |36 F.3d
1278, 1282 n.1 (11th Cir. 2003) (“Fraudulent concealment requires the defendants to
engage in the willful concealment of the cause of action using fraudulemtsnea
achieve that concealment.ifing Berisford v. Jack Eckerd Corp667 So. 2d 809, 811
12 (Fla. 4th DCA 1995))Nardone v. Reynold8833 So. 2d 25, 39 (Fla. 1976) (“[T]he
statute of limitations will be tolled when it can be shown that fraud has been atagetr
on the injured party sufficient to place him in ignorance of his right to a causeoof act
to prevent him for discovering his injury.”yfargas By& Through Vargas v. Glades
General Hosp.566 So. 2d 282, 285 (Fla. 4th DCA 1990) (“[T]he courts will not protect
defendants who are directly responsible for the delays of filing becdubeio own
willful acts; it is a doctrine to prevent the court from participating in the fraud of the
defendant). To show fraudulent concealment, a plaintiff must show “(1) successful
concealment of the cause of action; (2) fraudulent means to atha\encealment and
(3) that the plaintiff exercised reasonable care and diligence in seekingctweti the
facts that form the basis of the claimRazor Capital 2017 WL 3481761 at *4.
“[W]hether or not fraudulent concealment is sufficient to tollgtegute of limitations is a
qguestion of fact.”ld. (citing Walker v. Dunng368 So. 2d 640, 641 (Fla. 2nd DCA

1979)).
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Here, Plaintiffshave allegedhat the Defendant engaged in a fraudulent scheme to
take control of assets belonging to Bsateand W&K by initiating lawsuits in Australia
without giving any of the Plaintiffsotice that the suits were underwayn order to
procure the Plaintiffs’ properfythe Plaintiffs claim that the Defendafdrged several
contractsto make it seem like Dave had willingly givethe DefendantW&K'’s
intellectual propertyand bitcoins ECF No. [24], aff 97. Plaintiffs asserthatthey only
became aware of tHacts that give rise to the claims asserts in Counts (CouhtsV,

VI, VII, VIII and IX) in April 2014. Id. at 123 Further,when the Defendant was
confronted by Ira about the Australian Judgments, Defendant admitted that he had taken
such actions because “Dave died” and he wanted to “make sure that the court §igned o
on what [they had] plannedld. Because the Court is required to assuthéaatual
allegations as tryehis isthe time when the statute of limitatiobsgins to run.As such,
theseclaims were timely broughwithin the fouryear periodand werenot barredoy the
statute of limitations. If, during discovery, it becomes apparent tR&intiffs became
aware ofthe Defendant’s conduct more than fgearsbeforethe filing of the instant
action Defendant may raise thestatuteof limitationsissue again in amotion for
summary judgment.Del Monte Fresh Produce Co. v. Dole Food CI836 F. Supp. 2d
1271, 1293-94 (S.D. Fla. 2001).

Turning to the Plainti§’ misappropriation claimgCount Il and IV}, section
688.007 of the Florida Statutes provides tHajn action formisappropriatioomust be
brought withinthreeyearsafter themisappropriations discovered or by the exercise of
reasonable diligence should have been discoverEth’ Stat.8 688.007. A proceeding

under 18 U.S.C. 81836 must be commenced within 3 years after the date on which the
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misappropriation is discovered or should have been discov8esdl8 U.S.C. 81836
(b)(3)(d).Dismissal on statute of limitations grounds is appropriate only if it is “apparent
from the face of the complaint” th#te claim is timebarred. La Grasta v. First Union
Sec., InG.358 F.3d 840, 845 (11th Cir. 2004).

The Court has carefully reviewed the Amended Complaint, and finds that the
Plaintiffs’ misappropriation claims are barred by the thyear statute of limitations
based on théacts asallegedon the face of the Amended Complaifhe instant action
was fied on February 14, 2018. ECF No. [IThe Amended Gmplaintdirectly states
that Plaintiffs became aware of the Australian Judgments when an ATO audtemtedn
Ira Kleimanon April 15, 2014 which is wellbeyondthe threeyearstatute of limitations
period for Plaintiffs misappropriation claimsECF No. [24], at 1 123141-143. The
Amended Complaint alleges that on April,ZD14, Ira confronted the Defendant via
email and stated that he “felt like there [were] questionable discrepancies imtfaeiso
between you and W&K such as Dave’s signhatures, his resignation, transfdr of a
accountable value . . . .1d. at 144; ECF No. [224], at 20. Countfll andIV of the
Amended ©mplaint relatedirectly to the trade secrets that are identified as “those Craig
attempted to have transferred through the fraudulent Australian judgments.”"N&CF
[24], at 43. Thus, Plaintiffs have affirmatively statd that they were aware of the
Defendant’'s conduct on April 22, 2014, which is the conduct thges rise to their
claims formisappropriation Even if they did not know the extent of the harm, upon
learning of the Bfendant'sconductfrom the ATO auditarthe Plaintiffs should have
discovered the Defendantteisapplicationof the trade secrets through the “exercise of

reasonable diligence.”
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In light of the fact thathe Court can determine from the face of the Amended
Complaint that the statute of limitations has run, Plaintdigims for misappropriationn
Count Il and IV aredismissed. SeeCaplen v. Guardian Life Ins. Co. of Arhi996 WL
1057652 *4, No. 968359CIV (S.D. Fla. Oct. 22, 1996) (stating
thatstatuteof limitationsmay be raised on motion to dismiss only if court can determine
from face of complaint that limitations period has run).

H. Failure to State Sustainable Claims

In hisfinal argument for the dismissal of the Amended Complaint, the Defendant
claims that the Amended Complaint fails to statgstainable claims.”"ECF No. [33] at
40. Defendant clans that “the amended complaint does not allege a cohevent
justiciable basis for relief” and instead “tells a tall tale,” which is -féached and
apparently fabricated as a Rube Goldberg contraptilsh.”

In reviewing a “Rule 12(b)(6) [motion] for faite to state a claim, [courts]
accept[] the factual allegations in the complaint as true and constru[e] them lighth
most favorable to the plaintiffsAdinolfe v. United Techs. Corp/68 F.3d 1161, 1169
(11th Cir. 2014). Accordingly, at this stagehe Court constrigethe facts alleged in the
light most favorable to the Plaintiffs and disagrees with the Defendant that the Amended
Complaint is “implausible” on its face

The Defendant also argues that Plaintiffs have failed to adequately allégiena c
for conversionCount |) of the bitcoirs at issue in this case, because as a formaiey
the Plaintiffs failed “to allege that any of the purported bitcoins were spdbfica
identifiable or that Dave Kleiman had exclusive ownership of any iddsi&fiaitcoins.”

ECF No. [33],at 49. Plaintiffs argue thattboin is not “money” but rather a commodity,
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and regardless of whether it is money, they have identified the bitcoin w¥ftbient
specificity. ECF No. [50], at 51.

Florida law defines theott of conversion as “the wrongful exercise of dominion
or control over property to the detriment of the rights of one entitled to possession.”
United States v. Bailey288 F. Supp. 2d 1261, 1269 (M.D. Fla. 2003) aff'd, 419 F.3d
1208 (11th Cir. 2005) (citin@elBel Int'l Corp. v. Cmty. Bank of Homestedb2 F.3d
1101, 1108 (11th Cir. 19988ee Deutsche Bank Nat. Trust Co. v. F&&d F. Supp. 2d
1106, 1119 (M.D. Fla. 2013) (“Conversion is an unauthorized act that deprives a person
of his property permanently or for an indefinite time”). To establish anclar
conversion of money under Florida law, a claimant must demonstrate: (1) spadfic
identifiable money; Z) possession or an immediate right to possess that money; (3) an
unauthorized act which deprives plaintiff of that money; and (4) a demand for return of
the money and a refusal to do failey, 288 F. Supp. 2d at 1264 (citifgavid v.
Uiterwyk Corp, 130B.R. 594, 59596 (M.D. Fla. 1991)).An action forconversion of
money consists of three elements: specific and identifiable money, aadiepri of
money belonging to another, and an unauthorized act, which deprives another of his
money. Navid 130 B.R. at 595 (M.D. Fla. 1991).

The Eleventh Circuit Court of Appeals has yet to decide whether bitcoin is
considered “money” for the purposes of a claim of conversion in a civil context.tefis ci
by the Defendant, however, courts in other districts have thaldbitcoin qualified as
money for the purposes of indicting and prosecuting a defendant on federal money
laundering statutesSee e.g.United States v. Faiell@89 F. Supp. 3d 544, 545 (S.D.N.Y.

2014);see als®&EC v. Shaver2013 WL 4028182, at *2 (b. Tex. Aug. 6, 2013) (“Itis
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clear that Bitcoin can be used as money. It can be used to purchase goods @..service
[1]t can also be exchanged for conventional currencies. Rlintiffs argue that even if
“the specificity requirement for conversion of money claims applies, the [Amended
Complaint] sufficiently identifies the bitcoins Plaintiffs ownedSeeECF No. [50], at
48. The Court agrees with the Plaintiffs.

Whether or not bitcoin is “money” for the purposes of a conversion claim, the
Court agrees with the Plaintiffs that they have sufficieghd with specificity) alleged a
claim for conversion.In regards to the bitcoin’s specificity and identiBlaintiffs have
alleged that he bitcoin blockchain is “a giant ledger that tracks the ownership and
transfer of every bitcoin in existence and that every bitcoin wallet and the naiber
bitcoin inside that particular wallet can be identified on the blockchain byingfdéa its
“public key.” ECF No. [24], at 1 2@1. Further Plaintiffs claim that the bitcoin at issue
were “stored in specifically identifiable bitcoin wallets.d. at § 65.Defendant also
argues that Plaintiffs have failed to “allege exactly how many bitcoins Rbeiman
supposedly owned at any time in the past.” ECF No. [33], atRl8intiffs, however,
have directly alleged that Defendant admitted ave owned at “least 300,000 of the
1,000,000+ bitcoins allegedly held in trust.” ECF No. [24], at § BBe Plaintiffs have
also alleged that the bitc@mere transferred to trusts located in “Seychelles, Singapore,
and [the] UK.” ECF No. [33], at 1 84.

Here, the Court finds that &htiffs have sufficientlyalleged a claim for
conversion.The Amended Complai allegesthat Defendant converted at least 300,000

bitcoins upon Dave’s death and transferred them to various international trusts, which
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was an unauthorized act that deprived the Plaintiffs of the bitcoins therein. Actgrding
Plaintiffs’ claim for cawversion (Count I) survives Defendant’s Motion to Dismiss.

Lastly, Defendant argues that Plaintiffailed to adequatelyallege a claim for
constructivefraud because the Plaintiffiailed to identify the existence of a fiduciary
relationshipbetween the Defendant and Ira Kleiman. BO#: [33], at 49-5Q Under
Florida law, constructive fraud occurs “when a duty under a confidential or diguci
relationship has been abused or where an unconscionable advantage has been taken.”
Levy v. Levy862 So. 2d 48, 53 (Fla. 3d DCA 2003Jhe Florida Supreme Court has
stated that the relation and duties involved need not be legal; instead, “they may be
moral, social, domestic, or personaDoe v. Evans814 So. 2d 370, 374 (Fla. 2002A.
fiduciary or confidential relationship exists where “confidence is reposed by one party
and a trust is accepted by the other, or where confidence has been acquakdsaad’

Id. The origin of the confidence is immateri&ee dl. Thus, “[tlhe term ‘fiduciary or
confidential relation’ is a very broad oneAm. Honda Motor Co. v. Motorcycle Info.
Network Inc., 390 F. Supp. 2d 1170, 1179 (M.D. Fla. 2005) (qud@agqn v. Phipps
113 So. 419, 420 (Fla. 1927)).

To state a claim fobreach of a fiduciary or confidential relationship, “a party
must allege some degree of dependency on one side and some degree of undertaking on
the other side to advise, counsel, and protect the weaker pafagkins v. NCNB Nat.

Bank of Fla., N.A.622 So. 2d 1063, 1065 (Fla. 3d DCA 1993) (quoBagkest Imports,
Inc. v. ISCA Corp.717 F. Spp. 1537, 1541 (S.D. Fla. 1989)). “The fact that one party
places trust or confidence in the other does not create a confidential relationgep i

absence of some recognition, acceptance or undertaking of the duties of a fidudnery on t
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part of the other party.’Lanz v. Resolution Trust Cor.64 F. Supp. 176, 179 (S.D. Fla.
1991).

The Defendant argues thRlaintiffs have failed t@dequately allega claim fo
constructive fraud because Plaintiffs failedittentify thefiduciary relationshighat [the
Defendantjpurportedly breached other than to say that it was a “fiduciary” one, let alone
allege that [the Defendant] ever “recognized, accepted, or undertook” anyafiduci
duties to Ira Kleiman or W&K after Dave Kleiman died.” ECF No. [33], at B8.an
initial matter, as this Court has previousigted “[u]nless the relationship is formed
through an express agreement, whether a fiducedagionshipexists is necessarily fact
specific to a particular cas€Therefore a claim alleging the existence of a fiduciary duty
usually is not subject to dismissal under Rule 12(b)(6)’ because it ‘is often itlpassi
say that [a] plaintiff will be unable to pre the existence of a fiduciary relationship.”
Hansen v. Premier Aviation Holdings, LLNo. 17CV-61025, 2017 WL 8893119, at *4
(S.D. Fla. Nov. 21, 2017) (quotirigeuss v. Orlando Health, Ind40 F. Supp. 3d 1299,
1304 (M.D. Fla 2015) (quotinGhilders v. N.Y. Presbyterian Ho$@®6 F. Supp. 3d 292,
300 (S.D.N.Y. 2014))).

Additionally, under Florida law, constructive fraud alsccurs twhere an
unconsabnable advantage has been tdkeha weaker party. Plaintiffs allege that the
Defendant took advaage of a family (the Estate) who was unaware ofi#tseased’s
involvement in an inventiomhat is alleged to haveevolutionized the world and took
control of property and assets that the Estate was unaware existed. Spedifieal
Amended Complaintleeges thathe Defendanteachedout to Dave’s elderly father 10

monthsafter his son’s passingepresenng that he was notseek[ing] anything other
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than to give [him] information about [his] songffering to help the Kléman family
recover what Dave owed. ECF No. [24], & 133. The Amended Complaifirther
allegesthat the Defendantprovided the Estate withdetails ad insight on the new
company(Coin-Exch) that theDefendant and Dave had intendedstarttogether, and
told the Estate that they would receive shanethe companyworth millions.” Id. at
136. The AmendedComplaint, alsoclaimsthat the Defendant madgeveralfraudulent
omissions and misrepresentations to thetEstlated to the propergnd assets at issue
in this action. Seeld. at 1 14,138-139 149. At this stage of the pleadings, and
accepting Plaintiffs’ allegations as true, Plaintiffs have sufficientlyreesse claim for
constructive frauénd the Court finds th&ount VIl alsosurvives Defendant’s Motion
to Dismiss.
V. CONCLUSION
Accordingly, it sSORDERED andADJUDGED as follows:
1. Defendant’s Motion to Dismiss the Amended Compldi@F No. [33], is
GRANTED in part and DENIED in part. Counts Ill and IV of
Plaintiffs Amended ComplaintECF No. [33], areDISMISSED WITH
PREJUDICE.
2. Defendantshall answer Counts I, II, ¥X of the Amended Complaint
ECF No. [24], no later thadanuary 10, 2019.

DONE AND ORDERED in Miami, Florida, this Zth day of December, 2018.

BETH BLOOM
UNITED STATESDISTRICT JUDGE
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