
UNITED STATES DISTRICT COURT

SOUTHED  DISTRICT OF FLORIDA

CASE NO . l8-cv-8o3os-Dimitrouleas/M aûhewman

KENNETH W OLINER, M .D.,

Plaintiff,

M ARTHA SOFRON SK ,Y KRISTEN

SUM M ERS, LOUISE W ILHITE ST.

LAURENT, and LUCY GEE,

FILED by D.C.

DEC 2 ? 2213

SJt%F7)!k%7k?7.E
s. n. oF F'LS. - w. F! B.

Defendants.

ORDER GM NTING IN PART AND DENYING IN PART DEFENDANTS SUM M ERS.

ST. LAURENT.AND GEE'S M OTION FOR PROTECTIVE O RDER TO PLAINTIFF'S

NON-PARTY SUBPOENA TO THE DEPARTM ENT OF HEALTH FILED ON

NOVEM BER 13. 2018 IDE 1161

THIS CAUSE is before the Court upon Defendants, Kristen Summers, Louise W ilhite

St. Laurent, and Lucy Gee's M otion for Protective Order to Plaintiff's N on-party Subpoena to

the Department of Hea1th Filed November 13, 2018 (DE 1 161. This matter was referred to the

undersigned by United States District Judge W illiam P. Dim itrouleas upon an Order referring all

discovery to the undersigned for final disposition. See DE l 7. Pro Se Plaintiff, Kenneth W oliner

tiled a Response gDE 1 171. Defendants filed no Reply. Plaintiff filed his second Notice of

Subpoena to Non-party, the Florida Department of Health (DE 1 101 with the Court on November

13, 2018.

Plaintiff's Notice of Subpoena. Defendant's M otion. and Response

The Court has carefully reviewed Plaintiff s Notice of Subpoena gDE 1101, Defendants'
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Motion (DE 116q, Plaintiff s Response (DE 1171, and the attachments. Plaintiff filed the Notice of

Subpoena on N ovember 13, 2018. The Notice of Subpoena is 44 pages long, the duces tecum is 11

pages long, and it contains 91 requests to the DOH (excluding subparts). See DE 1 10.

A. M otion

In their Motion gDE 1 161, Defendants objed to the requests on the same basis as Plaintiff s

previous Notice of Production to Non-party. See DE 87. According to Defendants, Plaintiff has

agreed to withdraw his requests for documents listed at numbers 19, 21, 22, 26, 27, and 28. gDE

1 16, pg. 3). However, Defendants object to requests numbered 4-l 8, 21, 25, 31-41, 45, 47-51, 83,

and 91 on the basis that they are overbroad, irrelevant, and not proportional to the needs of this

case. 1d. Defendants state that many of the requests involve specifc email correspondence that do

not involve parties to this case and do not concern topics relevant to this m atter. 1d. Defendants

state that these emails were Eipossibly part of prior public requests m ade by Plaintiff and which

had been redacted by DOH.'' 1d. Exhibit B of Plaintiff's Notice appears to be the redacted copies

of the emails he seeks. gDE 1 10, pgs. 21-44). Defendants characterize Plaintiff s request for these

emails as a ûtfishing expedition,'' because Plaintiff claims that the emails could possibly contain

infonnation discussing the actions of Defendants. gDE 1 16, pg. 41. Although some of the emails

contain Plaintiff's name in the subject line, Defendants attribute this to the fact that Plaintiff

frequently filed complaints with the DOH and m ade several public records requests to the DOH.

Defendants reject Plaintiff s assertion that the email correspondence is relevant to ûtshow

conspiracy to deny Plaintiff his civil rights and of free speech and due process,'' because the

conspiracy claim s only involve the nnm ed Defendants and no other m embers of the Department

of Health. gDE 1 16, pg. 41. Defendants suggest that Plaintiff might be seeking these documents



to pursue the allegations he made in his proposed Amended Complaint at DE 44. (DE 116, pg.

4). The Court notes that Judge Dimitrouleas denied Plaintiff s Motion for Leave to Amend the

Complaint on November 27, 2018. gDE 1181.

Defendants also object to Plaintiff s requests at numbers 84-87, 89, and 9 1. gDE 1 16, pg.

51. Defendants argue that these requests are duplicative of the previous discovery requests, and

that requests 84-87 are extrem ely confusing to follow. 1d. Defendants also argue that request 91

is overbroad because it pertains to the activity of all DOH em ployees. Further, Defendants assert

that as the requests pertain to Defendants Summ er and St. Laurent, those docum ents have already

been provided in response to Plaintiff s interrogatories.

B. Response

Plaintiff filed his Response on November 27, 2018. gDE 1 171. Plaintiff states that he has

withdrawn 10 requests,and not 6 as stated by Defendants. Specifically, Plaintiff withdrew

requests numbered l9, 21, 22, 23, 26, 27, 28, 44, 52, and 53. (DE 1 17, pg. 21. Plaintiff rejects

Defendants assertion that Defendant St. Laurent had already produced documents in response to

requests 84 and 85 as kfsimply not true.'' (DE 1 17, pg. 4J. Plaintiff stated that the documents that

he received from Defendants contain tladditional pages of obviously irrelevant material.'' 1d.

Plaintiff characterized his requests as a ûstargeted hunting trip'' which requests specific

inform ation for specific inform ation, and that the requests are relevant and proportional to the

needs of the case. 1d. He argues that the requests relate to Defendant Gee's role in the alleged

conspiracy against Plaintiff and her çlsufficient control over her employees to direct them to take

action against Plaintiff.'' Id



II.

The Court has reviewed Plaintiff's Notice of Subpoena gDE 1 101, Defendants' Motion gDE

1 161, Plaintiff s Response (DE 1 171, and the attachments and finds that Defendants' Motion

Analvsis

should be granted in part and denied in part. First, to clarify, Defendants have not objected to

requests numbered 1, 2, 3, 20, 24, 29, 30, 42, 43, 46, 54 - 82, 88, and 90. Accordingly, the

Non-party Florida Department of Hea1th is required to respond to those requests.

Federal Rule of Civil Procedure 26(b) sets a clear standard for the scope of discovery.

Specifically, Rule 26(b) defines the scope of discovery as ûsany non-privileged matter that is

relevant to any party's claim or defense and proportional to the needs of the case.'' If a party

asserts that documents sought by the opposing party are outside the scope of discovery, Rule

26(c)(1) provides that a party or any person may move for a protective order, and the tkcourt may,

for good cause, issue an order to protect a pal'ty or person from alm oyance, embarrassment,

oppression or undue burden or expense.'' Fed. R. Civ. P. 26(c)(1). The Court will now address the

rem aining requests.

A. Request Num bers 4 - 7, 9 - 18, 25, 31 - 41, 45, 49 - 51, and 83

In light of Plaintiffs pending complaint gDE 1-2, pgs. 13-46) and Defendants' Answers

rDE 4, DE 51, the Court finds that several of the documents sought by Plaintiff are arguably

relevant pursuant to the scope of discovery under Rule 26(b)(1). Specifically, in Plaintiffs

requests numbered 5 - 7, 9 - 18, 25, 31- 41, 45, and 49 - 51, Plaintiff seeks emails between

em ployees of the Departm ent of Hea1th. A11 of these em ails contain Dr. W oliner's nam e in the

subject line of the email. Therefore, the Court agrees with Plaintiff s assertion that the emails are

arguably relevant to Plaintiff s claim s that Defendants, also employees of the Department of

4



Health, conspired to violate Plaintiff s civil rights, because it appears that employees at the

Department of Health often discussed Dr. W oliner. The production of the em ails by Defendants

is not unduly burdensome nor is it disproportionate to the needs of this case. The Court will also

require the Departm ent of Health to respond to Plaintiff s Request #4. According to Plaintiff, he

seeks a document entitled, EéMiami New Times - STRS (3)55, which was produced on or around

January 31, 2013 and lçshows Defendant Gee's attem pt at dam age control in response to articles

in the press that quoted Plaintiff.'' (DE 1 10, pg. 9q. The Court also finds this is arguably relevant

to Plaintiff s claim that Defendant Gee conspired to violate Plaintiff s civil rights.

Request 83 seeks em ail correspondence between M ay 1, 2013 through February 2, 2018, to

and from Defendant Sofronsky to fifteen named employees at the Department of Health. gDE 110,

pg. 171. Defendants argue that the production of such correspondence should be limited to those

with nam ed Defendants. They also ask the Court to curtail the time period from Febnzary 2, 2018

to the date that the underlying litigation concluded, October 30, 2017. (DE 1 16, pg. 41. Plaintiff

alleges that these em ails pertain to the M P3 sound recording that is at issue in Count I of his

Complaint. (DE 117, pg. 5; DE 1-2, pg. 421. The Court tinds that these emails are arguably

relevant both to Plaintiff s allegations at Count 1, Count ll, and Count I1l of Plaintiffs Complaint,

and proportional to the needs of this case. Therefore, Defendants' M otion for Protective Order as

to Requests numbered 4 - 7, 9 - 18, 25, 31 - 41, 45, 49 - 51, and 83 is DENIED, and the

Departm ent of Hea1th is required to comply with the requests.

However, three of the em ails requested by Plaintiff do not contain any reference to

Plaintiff in the subject line, and the emails are between non-party Department of Health

employees, rather than the nnmed Defendants. Because there is no indication that the requested



emails pertain to Plaintiff, the Court does ilot find Request Numbers 8, 47, or 48 to be relevant or

proportional to the needs of this case. The Court will not require the Department of Hea1th to

produce the em ails requested in num bers 8, 47, and 48. Defendants' M otion for Protective Order

as to Requests 8, 47, and 48 is G RANTED.

B. Requests 84 - 87, 89, and 91

Defendants also seek a protective order for Requests num bered 84 - 87, 89, and 91. The

Court agrees with Defendants' assertion that Requests 84-87 are confusing to follow. (DE 1 16, pg.

51. The requests appear to seek documents that were previously requested under a public records

search and seek ilall emails'' containing several words or search terms, but redacted from CtW oliner

Packets.'' See DE 110, pgs. 17-181. The requests seek information that does not appear to be

relevant to the daims asserted in Plaintiff s Complaint gDE 1-21, especially in light of the fad that

the Department of Health is not a party to this action. Additionally, these requests appear to seek

infonnation that is relevant to the Plaintiff's underlying state lawsuit concem ing public records

requests rather than to the claim s in the instant lawsuit. Because the infonnation is not relevant or

proportional to the needs of this case, the Court will not require the Department of Health to

produce the information sought by Plaintiff in Requests 84 - 87.Defendants' M otion for

Protective Order as to Requests 84-87 is GRANTED.

Finally, Defendants seek a protective order for Request numbers 89 and 91. Both requests

relate to the 2013 MP3 recording at issue in Plaintiff s Complaint. gDE 1-2J. Request 89 seeks all

notes m ade of the recording by Defendant Sofronsky and given to Defendants Sum mers, St.

Laurent, and Brynna Ross, a former DOH employee. gDE 1 10, pg. 191. Defendants claim that this

request is duplicative because they have already produced all notes regarding the recording in their
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response to Plaintiff s Requests for Production. (DE 1 16, pg. 51. The Court finds that the notes

requested in Num ber 89 are relevant and proportional to this case, and therefore if the Departm ent

of Hea1th is in possession of any notes that have not already been provided to Plaintiff, it shall be

required to com ply with Plaintiff s request. Defendants' M otion for Protective Order as to Request

89 is DENIED.

Defendants next assert that Request 91 is overbroad because it pertains to the activity of a1l

employees of the DOH. 1d. Defendants state that as the requests pertain to Defendants Summers

and St. Laurent, Defendants have already provided this information in response to Plaintiff's

interrogatories. 1d. The Court agrees that Request 91 is overbroad because it seeks documents

describing efforts made by DOH employees who are not parties to this action. (DE 110, pg. 191.

Therefore, the Court will require the Departm ent of Health to only produce docum ents pertaining

to the MP3 recording at issue that concern Defendants St. Laurent, Summers, and Gee.

Defendants' M otion for Protective Order as to Request 91 is GRANTED IN PART.

111. Conclusion

As stated above, Defendants's M otion for Protective Order is DENIED IN PART AND

GR ANTED IN PART, as follows:

1. Defendants' M otion for Protective Order as to Requests numbered 4 - 7, 9 - 18, 25, 31 -

41, 45, 49 - 51, and 83 is DENIED. The Departm ent of Health is required to comply

with the requests.

2. Defendants' M otion for Protective Order as to Requests 8, 47, and 48 is G RANTED.

3. Defendants' M otion for Protective Order as to Requests 84-87 is GR ANTED.

4. Defendants' M otion for Protective Order as to Request 89 is DENIED.



5. Defendants' M otion for Protective Order as to Request 91 is GR ANTED IN PART. The

DOH shall only produce docum ents that pertain to the M P3 recording at issue that concern

Defendants St. Laurent, Summ ers, and Gee.

D NE and ORDERED in Chambers at W est Palm Beach, Palm Beach County, Florida,

F day of December, 2018. 
.

this

W ILLIAM  M AT HEW M AN

United States M agistrate Judge


