
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE NO. l8-cv-8o3os-Dim itrouleasN atthewm an

KENNETH W OLINER, M .D.,

Plaintiff,

M ARTHA SOFRONSKY, KRISTEN
SUM M ERS, LOUISE W ILHITE ST.

LAURENT, and LUCY GEE,

FILED by D.C.

N2k 2 1 2218

SJJ)'l))!b%lW7.E
s.o. oF F'u,i. - wna.

Defendants.

ORDER GM NTING DEFENDANTS' M OTION FO R PRO TECTIVE O RDER FROM

NON-PARTY SUBPOENA ISSUED TO THE DEPARTM ENT OF HEALTH IDE 871
AND DENYING AS M OOT DEFENDANTS' M OTIO N TO STRIKE PLAINTIFF'S

CERTIFICATE OF NON-OBJECTION AS UNTIM ELY IDE 861

TH IS CAUSE is before the Court upon Defendants, Kristen Summ ers, Louise W ilhite

St. Lalzrent, and Lucy Gee'sMotion to Strike Plaintiff's Certificate of Non-objection as

Untimely (DE 861 and Defendants' Motion for Protective Order from Non-party Subpoena

issued to the Department of Health (DE 871. These matters were referred to the undersigned by

United States District Judge W illiam P. Dimitrouleas upon an Order referring all discovery to the

undersigned for tinal disposition. See DE 17. Pro Se Plaintiff, Kenneth W oliner, filed his

Response to the Motion to Strike gDE 861 and the Motion for Protective Order (DE 871 on October

29, 2018. (DE 911.

A. Procedural History

On October 12, 2018, Plaintiff filed his Certificate of Non-objection (DE 841, which
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stated- and certified- that dsno objections were filed to the Notice of Production from the

Non-party dated September 30, 20 18.'9 gDE 841. Presumably, Plaintiff was referring to the series

of emails he sent to Defendants on September 30, 2018. Defendants initially were confused as to

whether Plaintiff s three emailed requests were issued by Plaintiff as a Request for Production to

Defendants tmder Rule 34 or as a notice of non-party subpoena under Rule 45(a)(4) (DE 82, pgs.

1-2, ! 1 and 2) and have now apparently constnzed them to be a notice of produdion of a non-party

subpoena. (DE 86, pg. 1, ! 11. Defendants objected to those three email requests and filed a Motion

for Protective Order on October 5, 2018, a week before Plaintiff filed his Certitk ate of

l j;yi ggjNon-objection. g .

According to Defendants, the parties at som e point conferred on a potential subpoena to the

Department of Health. (DE 86, pg. 2, ! 3). Plaintiff initially represented that he would only send a

subpoena to the DOH for Defendants' employment files, and Defendants did not object. 1d. After

the Certificate was tiled, defense counsel im mediately requested a copy of the subpoena issued to

the Department of Hea1th by Defendant. (DE 86, pg. 2, ! 41. Defendants assert that, upon review of

the subpoena, they leam ed that there were eight additional requests included in the subpoena duces

tecum which were never discussed by the parties. gDE 86, pg. 2, ! 4).

On October 16, 2018, Defendants filed their M otion to Strike Plaintiff's Certificate of

Non-objection as Untimely (DE 864. ln their Motion, they assert that they were not provided a

l On October 30
, 20 1 8, the Court granted Defendants' Motion (DE 921, stating: tçltlo the extent that Plaintiff intended

the three referenced emails to be requests for production under Rule 34, Defendants are not required to respond. And
further, to the extent that Plaintiff intended the three referenced emails to be notices of subpoenas under Rule 45, any
resultant subpoenas are quashed and shall be of no force and effect. Any party or non-party who receives a subpoena

based upon the three emails referenced in this Order shall not be required to respond. The Court's granting of

Defendants' Motion for Protective Order herein is without prejudice to Plaintiff's ability to issue a proper, clear and
specific request for production under Rule 34 and Rule 26(b)(1), or to issue a proper subpoena to a non-party after fu11
compliance with the requirements of Rule 45 and Rule 26(b)(l), in a timely manner in accordance with the Court's
Scheduling Order (DE 8).'*
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copy of the subpoena before it was issued, and that they would review the subpoena to determine if

they would make an objection. On October 17, 2018, Defendants filed their Motion for Protective

Order from Non-party Subpoena issued to the Department of Health (DE 87). In their Motion,

Defendants object to Plaintiff s Requests for records relating to Plaintiff s allegation that the MP3

recording at issue in this case was a public record, which is the basis of Plaintiff s pending lawsuit

in state court under the Public Records Act. (DE 87, pg. 21. Defendants argue that the documents

are not relevant to the claim s in the instant case, and they are overbroad, irrelevant, and not

proportional to the needs of the case. 1d.

Plaintiff filed his Response to Defendants' Motion to Strike (DE 86q and Defendants'

2 I his Response
, he arguesMotion for Protective Order gDE 87j on October 29, 2018. (DE 911. n

that he properly noticed Defendants of this subpoena on several occasions. (DE 9l, pg. 5). He also

claim s that the requested evidence is relevant to Sishow that Defendants. ..recklessly or negligently,

destroyed evidence.'' (DE 91, pg. 61. Plaintiff states that he ikseeks evidence relevant to show that

Defendants, who the Court deem s are prosecutors, recklessly or negligently, destroyed

''3 DE 91 pg
. 6 ! 151.evidence. g , ,

B. Analysis

The Court has carefully reviewed Defendants' Motions gDE 86, DE 871 and Plaintiff s

2 The Court notes that pursuant to the Court's Order Setting Discovery Procedure (DE 181, of which Plaintiff is well
aware, Plaintiff's Response to Defendant's M otion to Strike was due to be Gled no later than October 23, 2018, and
Plaintiff's Response to Defendants' M otion to Strike was due to be Gled no later than October 24, 2018. Yet,

Plaintiff's Response was not Gled until October 29, 20l 8 and he has never sought leave of the Court for permission
to file his Iate Response. This is not Plaintiff's first violation of the Court's Orders. See, e.g., Order Denying

Plaintiff's Motion to Compel without Prejudice (DE 28, pgs. 1-2); Order Granting Defendants' Motion to Compel
and for Protective Order and Granting Defendants' Motion for Extension of Time to Take Plaintiff's Deposition (DE
64, pg. 4: Section (b)); Order Granting Defendants' Objection to Plaintifps Notice of Production of Non-parties
served September 30, 2018 or in the Alternative, Motion for Protective Order (DE 92, pgs. 1-2). Plaintiff has been
repeatedly warned and ordered to comply with the Court's Orders and yet he continues to knowingly violate them.
Plaintiff is yet again ordered to fully and completely comply with all Court Orders and Rules.
3 Plaintiff cites a criminal case

, Jencks v. Unitedstates, 353 U.S. 657 (1957) in support of this assertion.>
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Response (DE 911. Defendants' Motion to Strike (DE 861 was filed on October 16, 2018, and their

Motion for Protective Order gDE 871 was tiled on October 17, 2018. As a threshold matter, and as

noted in footnote 1, Plaintiff s Response was untim ely pursuant to the express language of the

Court's Order Setting Discovery Procedure gDE 181, which requires an opposing party to file a

response to a pending motion within five business days of serviee of the discovery motion. gDE

181. Plaintifps Response to Defendants' Motion to Strike was due on Tuesday, October 23, 20 18

and his Response to Defendants' M otion for Protective Order was due on W ednesday, October 24,

2018. Plaintiff tiled his Response tive days later, on Monday, October 29, 2018. gDE 91J, without

ever seeking leave of the Court. The Court recognizes that Plaintiff is pro se in this case and has

considered the Response according to the standard for pro se parties established by the Eleventh

Circuit, which states that Stlplro se pleadings are held to a less stringent standard than pleadings

drafted by attorneys and will, therefore, be liberally construed.'' Tannenbaum v. U S., 148 F.3d

1262, 1263 (1 1th Cir. 1998). The less stringent standard does not give a pro se party the right to

violate Court Orders or rules. The Court has sufficient basis to strike Plaintiff's late Response but

declines to do so at this time. However, the Court has noted Plaintiff s prior violations and the fact

that Plaintiff has been previously warned that he m ust comply with all applicable rules and court

orders. See f.n. 1, supra. Plaintiff is warned once again that his repeated violations of Court Orders

shall not be tolerated by this Court.

The Court has carefully reviewed the M otions, Plaintiff s Response, and the record in this

case, and agrees with Defendants' position that the documents sought by Plaintiff in subsections F,

G, H, and 1 of the subpoena duces tecum to the Departm ent of Hea1th appear to be largely

irrelevant to this case. They also appear to be largely disproportionate under Rule 26(b)(1). It
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appears that Plaintiff seeks, inter alia, ûsall documents'' relating to the SiApril 29, 2013 M P3

Recording,'' the comm unication which Skwhich Plaintiff claim s was illegally recorded by

Defendant Sofronsky, and illegally disclosed at his administrative hearing by St. Laurent and

Summers.'' (DE 87, pg. 2, f.n. 1). Plaintiff seeks numerous additional documents. Defendants

properly seek a protective order under Rule 26(c) on the basis that the requests are overbroad,

harassing, burdensome, and irrelevant. (DE 87, pg. 41. The Court finds that Plaintiff s requests are,

at least in part, frivolous and harassing in an apparent effort to cause ulmecessary expense and

burden to Defendants. The requests are also in large part vague, confusing, overbroad, unduly

burdensome, irrelevant, and disproportionate to this case.

Federal Rule of Civil Procedure 26(b) defines the scope of discovery as tsany

non-privileged m atter that is relevant to any party's claim or defense and proportional to the

needs of the case.'' ln light of Plaintiff's pending complaint (DE 1-2, pg.131 and Defendants'

Answers (DE 4, DE 51, the documents sought by Plaintiff exceed the scope of discovery under

Rule 26(b)(1). ln such a case, Rule 26(c)(1) provides that a party or any person may move for a

protective order, and the kçcourt m ay, for good cause, issue an order to protect a party or person

from annoyance, em barrassment, oppression or undue burden or expense.'' Fed. R. Civ. P.

26(c)(1). Defendants have established good cause for the entry of a protective order. Plaintiff's

argum ent that the Court has supposedly deem ed the Defendants as prosecutors who must adhere to

a criminal law standard (DE 91, pg. 6, ! 151 is frivolous.

Accordingly, Defendants' Motion for Protective Order (DE 871 is GRANTED. The

Court's granting of Defendants' Motion for Protective Order herein is without prejudice to

Plaintiff's ability to issue a proper subpoena to a non-party which fully complies with (1) the



requirements of Rule 45 including the requirem ent of proper notice to Defendants in accordance

with that rule; (2) the relevancy and proportionality requirements of Rule 26(b)(1),' (3) the

cooperation and conferral requirem ents of the Federal Rules of Civil Procedure and this Court's

Order Setting Discovery Procedure (DE 1814 and (4) the deadlines set forth in the Court's

4Scheduling Order (DE 81.

As to Plaintiff s Certiticate of Non-objedion gDE 84) dated Odober 12, 2018, the Court

tinds it to be inaccurate and m isleading to this Court. This is so for several reasons. First, on

October 5, 2018, seven days before Plaintiff tiled his Certificate of Non-objection, Defendants

filed objections to the September 30, 2018 emails sent by Plaintiff (DE 821. Second, Defendants

did object to Plaintiff s emails in email correspondence dated Odober 1, 2018 tDE 91-1, pg. 101,

before Plaintiff Eled his certitkate of non-objection. Third, Defendant sent an email to Plaintiff on

October 9, 2018, agreeing to Plaintiff s sending a subpoena to the Department of Hea1th ûsin order

to obtain the personnel files of Ms. Summers, Ms. St. Laurent, and Ms. Gee'' (DE 91-1, pg. 352,

and not for the entirety of the docum ents sought by Plaintiff in his subpoena. In tnlth, Defendants

did have objections to many of the documents sought by Plaintiff, even though Defendants did not

object to Plaintiff serving a subpoena upon the Department of Hea1th for the persolmel files of

Defendants Summ ers, St. Laurent, and Gee. Al1 of this was known to Plaintiff before he filed his

inaccurate and misleading Certificate of Non-objection on October 12, 2018. The Court

admonishes Plaintiff to be truthful and accurate in his filings with this Court at a11 future times or

4 Defendants' counsel and pro se Plaintiff are directed to confer in a good faith effort to simplify and expedite the

discovery process. lf Defendants have no objections to certain documents sought by Plaintiftl then it should be a
simple matter for the parties to agree that Plaintiff can issue a subpoena, if necessary

, for those documents in a
timely manner. And, if there are discovery disputes, the Defendants' counsel and pro se Plaintiff should fully confer

as required by the Court's Order Setting Discovery Procedure (DE 1 8) before burdening the Court with further
discovery motions.
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face sanctions.

Nonetheless, in light of the fact that the Court has herein granted Defendants' M otion for

Protective Order (DE 871, the Court DENIES AS MOOT Defendants' Motion to Strike (DE 861.

DO NE and ORDERED in Chambers at W est Palm Beach, Palm Beach County, Florida,

L</ d
ay ot-xovember, 2018.this

ZA  ,.-!f 
-

W ILLIAM  M AT EW M AN

United States M agistrate Judge
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