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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-CV-81009-RGENBERG/REINHART

PENSION BENEFIT GUARANTY
CORPORATION,

Plaintiff,
V.
20 SE 3RD ST LLC, et al.,

Defendants.
/

ORDER GRANTING PLAINTIFF’'S MOTION
FOR PARTIAL SUMMARY JUDGMENT, GRANTING
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AS TO
THE AFFIRMATIVE DEFENSES, DENY ING DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT, AND DENYING DE FENDANTS' MOTION IN LIMINE

This matter is before the Court on PldifgiMotion for Partial Summary Judgment [DE
114], Defendants’ Motion for Summary JudgmfdE 112], Plaintiff's Motion for Summary
Judgment as to Affirmative Defenses [DE 15#}d Defendants’ Motion in Limine [DE 116].
The Motions have been fully briefed. For thagens set forth below, Plaintiff’'s Motions are
granted and Defendants’ Motis are denied.

l. BACKGROUND AND INTRODUCTION

This is a case about delay. When a comdigys its employees a pension plan, certain
federal requirements attach to the plan. ©héhose requirements is that in the event the
company ceases to do business (or dissolves), the company must notify the Pension Benefit
Guarantee Corporation—the Plaintiff in this ea$laintiff is a government-sponsored agency

that insures and administers pension plans for companies that have ceased to do business. In
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1991, a company offering a pension plan—Libéityhting—began the picess of liquidating
and dissolving. Plaintiff brougliis suit on the prerse that Liberty Lighting never informed
the Plaintiff of Liberty’s dissoltion. During the 1990s, Liberty ghting finished its dissolution
proceedings and the owner of Liberty Ligigtj Mr. Joseph Wortley, went through a personal
bankruptcy. During that time, and throughoutehely 2000s, pensioners continued to collect
pension payments, but the pension funds dwihdFinally, in 2012, Plaintiff became aware of
Liberty Lighting’s dissolutionin the 1990s. By the time Pidiff learned of Liberty’s
dissolution, however, thtunds in the pension were comigly depleted. The Defendants
before the Court are a collection of comparineg Mr. Wortley owned when the pension plan
terminated in 2012.

The delay in this case is extreme. Tiyeone years passed from the time Liberty
Lighting began to dissolve to the time its pension fund wasetipl Although it is unclear
whether Liberty Lighting notified Plaintiff of itdissolution, someone mus¢ar the cost of the
delay of Plaintiff's takeover of the pension.Diéfendants prevalil, the sts associated with the
delayed wind-up of the Liberty pension will be borne by active companies in the marketplace
that pay pension insurance premiums to Plaintiff. If Plaintiff prevails, the costs associated with
the delayed wind-up will be borne by non-parties who had Mg, if any, connection to
Liberty Lighting, as well as Mr. Wortley who, frohis perspective, attempted to put Liberty
Lighting behind him via bankruptcy many years agoall candor to the parties, the Court has
found this to be a difficult case. The Court does believe that a deglaof twenty-one years

was contemplated when the applicable federas were enacted. Nonetheless, the Court



ultimately concludes that federal law compielgo enter summary judgment in favor of the
Plaintiff.
I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriatéthe movant shows thdhere is no genuine dispute
as to any material fact and the movant is eaditb judgment as a matigfrlaw.” Fed. R. Civ.
P.56(a). The existence of a factual disputeishy itself sufficient grounds to defeat a motion
for summary judgment; rather, “the requirement is that there lgemaineissue ofmaterial
fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). A dispute is genuine if
“a reasonable trier of fact could redjudgment for the non-moving partyMiccosukee Tribe
of Indians of Fla. v. United States16 F.3d 1235, 1243 (11th Cir. 2008) (cithwgderson477
U.S. at 247-48). A factis material if “it waliaffect the outcome diie suit under the governing
law.” Id. (citing Anderson477 U.S. at 247-48).

In deciding a summary judgment motion, theu@ views the facts in the light most
favorable to the non-moving party and draws efisonable inferences in that party’s favor.
See Davis v. Williams451 F.3d 759, 763 (11th Cir. 2006)The Court does not weigh
conflicting evidence See Skop v. City of Atlan#85 F.3d 1130, 1140 (11th Cir. 2007). Thus,
upon discovering a genuine dispofematerial fact, the Court must deny summary judgment.
See id.

[I. FACTS

In 1989, Liberty Lighting Company, Inc. bena the sponsor and administrator of a

pension plan. DE 115 at 1. That plan wasexihijo federal law and federal regulations: The

Employee Retirement Income Security AGERISA”). At some point between 1989 and 1991,
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Liberty Lighting experienced busss problems significant enoughféoce it into bankruptcy.
DE 113 at 2. After bankruptcy, Liberty Lightingas administratively dissolved by the State
of lllinois in 1992. Id.

ERISA requires companies that maintain pensions to notify the Plaintiff if a pension
plan is at risk for termination because Piffiradministers pension plans for companies that
have ceased to do busineee29 U.S.C. § 1302(a). A plan & risk for termination if the
company administering the planters bankruptcy or dissolvekd. Although Liberty Lighting
became bankrupt and dissolved, the partieputiiswhether Liberty Lighting ever notified
Plaintiff of the same. For itpart, Plaintiff contends thdtiberty Lighting never sent the
required notice. DE 134-9. For their part, Defants contend thahbbody . . . knows if this
is actually true; too much timeas passed.” DE 113 at 3. Imyaevent, it is undisputed that
Liberty Lighting did not terminate its pensiorapl liability pursuant t&ERISA or otherwise
resolve its obligation to pass the administratiothefplan to Plaintiff. Instead, time passed.

In 1993, the sole owner of Liberty Lighting, MiVortley, filed for personal bankruptcy.
DE 113 at 3. Mr. Wortley’s assets (whichre@esurrendered to the bankruptcy court) included
Mr. Wortley’s Liberty Lighting stockld. The bankruptcy court issued its final decree in 1998.
Id. Mr. Wortley’s Liberty Lightingstock was not sold during the bankruptcy and was instead
“fully administered” property. DE 115 at 5.

During Mr. Wortley’s bankruptcy and in thyears that followed, various pension plan

documents were executed by Liberty Lightimgidr. Wortley. In 1994, Mr. Wortley executed



an amendment to the plan on behalf of Liberty Lightitdy.at 21 In 2002, Mr. Wortley filed

a Department of Labor pension plan bigrferm on behalf of Liberty Lighting.ld. at 2-3. In
2003, Mr. Wortley sent a letter on Liberty Lighg letterhead to a consulting organization
regarding the benefitsf the pension plan.ld. In 2004, Liberty Lighthg entered into an
Investment Management Agreement with a bankanage the assets of the pension pldn.
at 3. That agreement was signed by Mr. Wortlely.

In 2012, the pension plan ran out of mgrand the bank administering the pension
payments informed Plaintiff of the sam&eeDE 134-2; 134-9. After communications and
negotiations between Plaintiffid Mr. Wortley, Liberty Lighting’pension plan was terminated
and Plaintiff took over the administration of pension benefits. DEat1%4. The date of
termination, an important date, was July 31, 20it2.

Plaintiff subsequently filed theuit before this Court. PHatiff did not file suit against
Liberty Lighting, a long-dissolved entity with nesets. Instead, Plaintiff filed suit against Mr.
Wortley and against various companies in which Mr. Wortley held areslip interest on the
date of plan termination, July 31, 2012. Defendants filed a motion to dismiss, and the Court
referred the motion to the Honorable Magistratelge Bruce E. Reinhart for a Report and
Recommendation. Defendants adithat Liberty Lighting could not be responsible for the
pension plan in 2012 because ofagslier dissolution. In his Refgpdudge Reinhart disagreed.
Judge Reinhart concluded that ERISA was sitenthe impact of corporatdissolution, that it

was the responsibility of the federal courts to create common law on issues where ERISA was

1 Although Defendants dispute the effective date of the amendment, Defendants dputetttis date upon
which the amendment was executed. DE 138 at 2.
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silent, and that the appropriate common law, consistent with the purposes of ERISA, was that
Liberty Lighting’s dissolution dichot have the effect of remawy Liberty Lighting from its
status as the sponsor of an ERISA-governatsipa plan. DE 86. This Court agreed and
adopted Judge Reinhart's recommendation Befendants’ objections. DE 120. The parties
subsequently briefed the cross motions fansiary judgment before the Court, again arguing
the legal significance of LibertLighting’s dissolution. Thassue is ripe for the Court’s
decision.
V. LEGAL ANALYSIS AND DISCUSSION

Plaintiff has moved for partial summary judgriearguing that it ientitled to judgment
as a matter of law against some of the Defendants in thig cBksntiff's position is that
ERISA imposes pension plan termination liiép on the Defendant companies owned by Mr.
Wortley on the day the pension plan was teated in 2012. Defendants filed a cross motion
for summary judgment, arguing that the sameganies cannot be held liable as a matter of
law.

When a pension plan is terminated, ERISA imposes liability on certain parties pursuant
to 29 U.S.C. § 1362. The date ERISA utilizes tpase liability is the date of plan termination
(here July 31, 2012)and the parties that are subject to liability thee contributing sponsor

of the plan ora member of a contributing sponsor’s controlled group

2 The Defendants that are the subject of Plaintiff's Motion for Partial Summary Judgment are: Liberty Analytical
Corp.; Bedford Materials Co., Inc.; Liberty Properties at Carey, LLC; Liberty Propergesifird, LLC; Buffalo

Power Electronics Center, Inc.; Liberty Polyglas, Inc.; Liberty Associates, LC; 50509 Marine, LLC; AMH
Government Services, LLC; American Marine Holdings, LLC; Baja Marine, Inc.; Donzi Marine, LLC; Fountain
Dealers Factory Super Store, InEguntain Powerboat Industries, Inc.; Fountain Powerboats, LLC; Liberty
Acquisition FPB, LLC; Palmetto Park Financial, LLC; Pro-LBeats, LLC; and Pro-Line of North Carolina, Inc.

3 The day before the date of termination is used in some calculations. 29 C.F.R. §(¢p07.13
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In any case in which a single-employer plan is terminated in a distress termination
under section 1341(c) of this title ortermination otherwise instituted by the
corporation under section 1342 of this tik@y person who is, on the termination
date, a contributing sponsor of the plana member of such a contributing
sponsor’s controlled group shall incuability under this section. The liability
under this section of all such pens shall be joint and several.
§ 1362(a). It is undisputed thie contributing sponsor of theension plan in this case was
historically Liberty LightingCompany, Inc. DE 115 at 1liberty Lighting became the
contributing sponsor as early as 1988. What the parties dispute isAX whether Liberty
Lighting could be considered tentributing sponsor as of thetdaf plan termination in 2012
and @) the application of ERISA liality to “member[s] of[the] contributing sponsor’s
controlled group.” Each dispute is consgtkin turn before the court turns ©)(Defendants’

affirmative defenses and motion in limine.

A. Liberty Lighting’s Role as the Pension Plan’s Contributing Sponsor

There is no reasonable inference from the record evidence that any entity or person other
than Liberty Lighting was ever the pension pdacontributing sponsor. Defendants admit that
Liberty Lighting was the contributing sponsior 1989. DE 138 at 2. There is no record
evidence that Liberty Lighting ever transferredrigsponsibilities under the plan to some other
entity or person, was otherwisdieged of its responsibilitiexr somehow ceased to be the
contributing sponsor. Instead, record evidera#ions Liberty Lightings continuing role as
the contributing sponsor. For example, Ligdrighting executed dagnents in connection
with the plan in 1994, 2002, 2003, 2004, and 2012. DE 11 at 2-4.

Defendants argue that Libgrtighting’s dissolution under ate law had the effect of
removing Liberty Lighting from the ambit of caiiduting sponsor liability under ERISA. Itis

undisputed that in 1992 Libertyighting was dissolved under lllinois law. DE 113 at 3.
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Defendants cite to no ERISA provision, federal law, or federsg far the proposition that a
contributing sponsor can cease to be a contributing sponsor by operasi@ateddw. And
while it is true that federal law defers to the law of the state of incorporation to assess matters
of corporate existencePlaintiff does not seek any reliafjainst Liberty Lighting. Liberty
Lighting is not a Defendant ithis case—Plaintiff does not seéhkal judgment against the
company due to its status as the ERISA cbatiing sponsor. For &se reasons, the Court
concludes that (1) under theeal and unambiguous terms of ISR Liberty Lighting was the
contributing sponsor of the plan as of the ddtplan termination ir2012 and (2) Defendants
have provided no relevant ldgauthority to the contrary. Plaintiff's Motion for Partial
Summary Judgment is theoeé granted on this basis.

In the alternative, ERISA is silent onetlissue of whether solution under state law
can affect an entity’s status as a contribuspgnsor. As this Court concluded at the motion
to dismiss stage, however, “the federal coaresto develop a ‘fedak common law of rights
and obligations under ERISA-regulated plangihold v. Life Ins. Co. of N. Amm894 F.2d
1566, 1567 (11th Cir. 1990) (quotikgrestone Tire & Rubber Co. v. Bruc9 U.S. 101, 110
(1989)). In deciding whethdo adopt a federal common lawle, a court “must examine
whether the rule, if adopted, wouldrfitier ERISA’s scheme and goalsHorton v. Reliance
Standard life Ins. Cp141 F.3d 1038, 1041 (11th Cir. 1998). Here, ERISA’s central goal is the
protection of the interests pension beneficiariesld. Applying these principles, this Court
previously ruled “that the dissolution of Lithe Lighting under state law did not terminate

Liberty Lighting’s status under ERISA as a cdmiiting sponsor of the Plan, nor did it relieve

4 E.g., Chicago Title & Tr. Co. v. Forty-One Thirty-Six Wilcox Bldg. G@p2 U.S. 120, 124-25 (1937).
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Liberty Lighting of the obligations attendant being a contributing gmsor.” DE 86 at 14;
DE 120. Upon review of the summary judgment record, the Court camo season to alter its
position?®

Also in the alternative, the Court concludestitiinois law does ndbar this Court from
finding that Liberty Lighing was the plan’s contributingpensor in 2012. Ilhois dissolution
law permits a dissolved company to carry omimanner necessary to wind up its affairs and,
pursuant to Liberty Lighting’s termination @he plan in 2012, Liberty Lighting still had
ERISA-based affairs that needed to be wound up in 2@E2805 Ill. Comp. Stat. 5/12.30.
Indeed, Mr. Wortley’s executionf pension documents over theurse of many years after
Liberty Lighting’s dissolution exemplifies then-going need for LibeytLighting to wind up
its pension obligations. Somebokgd to administer the pensi@and there was no one else to
do so. These alternative bases supporttmggrPlaintiffs Motion for Partial Summary
Judgment on the issue that Libyekighting could be considerdtie contributingsponsor as of
the date of plan termination in 2012.

The Court’s decision may be more difficulBfaintiff had sought teef against Liberty
Lighting as an entity. Libertiighting ceased to exist under stddw and federal law respects
the rights of states to fiee corporate existence. But hettee Court’s decision is a harrow one.
The Court holds only that for the purposesadéderal, ERISA-focuskapplication of ERISA
defined terms (such as a contributing sponsostate-law based didgton does not disturb

an entity’s federal, ERISAantributing-sponsor designatioff.o hold otherwise would permit

5 The Court adopts and incorporates herein the analysis and reasoning of Judge tRainastadopted by this
Court.
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contributing sponsors to circumvent the reqmients of ERISA. ERISA provides for the
orderly termination of a contributing sponsotiability, but if stat law dissolution also
terminated a sponsor's ERISA liability an entitguld dissolve, not notify Plaintiff of the
dissolution, and thereby avoid all EBA-based liability. That is exactly what is alleged to have
happened in this case.

Defendants’ position also cannot be squareti ®RISA as a whole. The ramification
of Defendants’ position is thatobodywas responsible for the pension plan; not Liberty
Lighting, because it dissolved; not Mr. WowtJdecause he went through bankruptcy; and not
Plaintiff, because it never took control of the ptaBut ERISA does not allow pension plans
to exist in a state of limbo, deid of any caretaker. A @h trustee’s obligations are
extinguished only when he or she resigns in accordance with the applicable plan prandions
makes arrangements—e.g., through the appointment of a successor—for the continued
management of the platChambers v. Kaleidoscope, Inc. Profit Sharing Plan & Tr6S0 F.
Supp. 359, 369 (N.D. Ga. 198®ension Benefit Guaranty Corp. v. Gregheé0 F. Supp. 1483
(W.D. Pa. 1983)Freund v. Marshall & lisley Bankd85 F. Supp. 629 (W.D. Wis. 1979). For
all of the reasons set forth above, Liberty Ligbtwas the contributingponsor of the pension
plan on the date of plan termation, and Plaintiff's Motiorfor Partial Summary Judgment is

granted on this basis.

6 Even if Liberty Lighting did send Plaintiff notice of iéssolution and the notice was somehow lost in transit,
Liberty Lighting would still have had the burden to follow-up with Plaintiff to ensure that the plan was properly
cared for.
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The Bankruptcy of Liberty Lighting’s Sole Owner

The Court addresses one other argument brdugbBtefendants that isot tied directly
to Liberty Lighting. Defendants argue that tvener of Liberty Lighting’s personal bankruptcy
(Mr. Wortley) resulted in the stock of Liktg Lighting no longer being owned by Mr. Wortley
in 1997. Thus, Defendants argue, there cdnglcho ownership of Liberty Lighting, by Mr.
Wortley, in 2012. That argument is without nihe Mr. Wortley’s stock was officially
abandoned by the bankruptcy trustee. DE 133; dt15-16 at 4. Accordingly, the Liberty
Lighting stock was returned to Mr. Wongleipon the conclusion of his bankruptcyseell
U.S.C. 8 554in re Wright 566 B.R. 457, 462 (6th Cir. BAP 2017) (“The plain language of the
statute unambiguously states that if an assetpr@perty scheduled [as in the instant case] and
not administered by the trustee [as in the instant case], upon closing the case, the asset is
abandoned as a matter of law.”).

Relatedly, Defendants contend that the stwak “destroyed” prioto the stock’s post-
bankruptcy return to Mr. Wortyeunder lllinois law, but for tis proposition Defendants rely
upon a single cas&hute v. Chamberd42 Ill. App. 3d 948, 953 (1986)Shute however,
simply alludes to the general proposition (citagource from 1938) that after dissolution an
entity will no longer possess asseits assets will be distributed creditors or stockholdefs.
Thus, the Court can see no basis to conclualetiie stock was somehow “destroyed” and, as a

result, was not returned to Mr. Wostlat the conclusion of his bankruptcy.

7 Shuteacknowledges that a dissolved corporation wilitowie to exist to wind-up its affairdd. Shutealso
arguably supports Plaintiff's position—not Defendants'Shute the court permitted the suit to proceed over the
defendant’s dissolution defensauch like the instant casdd. at 953-54. As irBhute the instant case is not
against the corporation that was dissolved.
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B. The ERISA Liability of the “Controlled Group”

The second main area of dispute betweerp#rges is whether ERISA-based liability
should attach to the Defendants under the “controlled group” provision. ERISA imposes
pension plan termination liali not only upon the contributingponsor of a plan, but also
upon “member[s] of [the] contributing sponsor’'s controlled group” as of the date of plan
termination. 29 U.S.C. 8§ 1362The controlled group is a fileed term which means: “in
connection with any person, a group consisting of such person and all other persons under
common control with such person§1301(a)(14)(A). Common coot is also a defined term,
but the definition of common control is releghte Treasury Regulatis. § 1301(a)(14)(B).
Treasury Regulations in turn ded different instances of common control. One such definition
relevant to this case is that corporatians under common contriblthey are under common
ownership. 29 C.F.R. 8 4001.3(b)(2); 26 C.FBR..414(b)-1; 26 C.F.R8 1.414(c). A second
definition relevant to this case is thattigas are under common control if they are under
common ownership and are also “tradesbusinesses.” 26 C.F.R. § 1.414(8-IThese
regulations set the threshold flmmmon ownership at no less than 80%. The undisputed owner

of Liberty Lighting was at all times Mr. Wortléy.The Court therefore examines the record

8 A contributing sponsor is automatically a part of thentoolled group” and thus, need not necessarily be a trade

or business. 29 U.S.C. § 1301(a)(13)-(14) (stating that a controlled group means, in connection with any
contributing sponsor, a group consisting of the contributing sponsor and all other persons under commuan cont
with the contributing sponsor).

9 Defendants admit that Mr. Wortleyas the sole owner of Liberty Lighting prior to the company’s bankruptcy,

and Mr. Wortley disclosed in bankruptcy that he was the 100% owner of Liberty Lighting. edisysly
discussed, Defendants’ contestation of the ownership issue is limited to the proposition that the dissolution of
Liberty Lighting and the bankruptcy of Mr. Wortley had the effect of removing Mr. Wortley and Liberty Lighting
from the ambit of ERISA liability. The Court has rejectaath of those argumentd.o be sure, Mr. Wortley’s

Liberty Lighting stock in 2012 would have been valueless, the company would have had no assets, and Liberty
Lighting would have been unable, under lllinois lawcaemduct any business (or to be sued), but under lllinois

law a dissolved company may take any necessary action to wind-up its &&éB895 Ill. Comp. Stat. 5/12.30.
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evidence of the Defendants in this caselétermine whether those Defendants were under
common ownership with Mr. Wortley atdghime of plan termination.

Liberty Analytical Corporation

Defendants have admitted that Liberty Analytical was an operating business on the date
of plan termination, that it was a trade lmrsiness, and that was entirely owned by Mr.
Wortley. DE 138 at 4. Thus, Defendant LityeAnalytical was a maber of the plan’s
contributing sponsor control groum the date of plan terminati, and Plaintiff is entitled to
partial summary judgmeiais to this Defendant.

Bedford Materials Company, Inc.

Defendants have admitted that Bedford Materials was an operating business on the date
of plan termination, that it was trade or business, and titavas at least 82% owned by Mr.
Wortley. Id. Thus, Defendant Bedford Materials wasnember of the plan’s contributing
sponsor control group on the date of plan teation, and Plaintiff isentitled to partial
summary judgment as to this Defendant.

Liberty Properties at Carey arndberty Properties at Bedford

Defendants have admitted that both of the aforementioned companies are entirely
owned by Mr. Wortley and that, as of the datplah termination, each of the companies owned
real property occupied by anoth@ember of the controlled grougdd. at 6-7. Courts have
unanimously held that the leasing of properta feerson under common control is a “trade or

business.* Thus, both of the Liberty Property 2adants were members of the plan’s

10E.g., Pension Benefit Guaranty Corp. v. Findl892 F.3d 597, 607 (6th Cir. 201&)ent. States Se. & Sw.
Areas Pension Fund v. Messina Prods., LZQ6 F.3d 874, 882 (7th Cir. 2013).
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contributing sponsor control groum the date of plan terminati, and Plaintiff is entitled to
partial summary judgment as to both Defendants.

Buffalo Power Electronics Center, Inc.

Defendants have admitted that Buffalo Powas an operating business on the date of
plan termination, that it was a trade or businasd,that it was entirely owned by Mr. Wortley.
Id. at 7-8. Thus, Defendant Buffalo Power was a memobf the plan’s contributing sponsor
control group on the date of plan terminatiamd Plaintiff is entitled to partial summary
judgment as to this Defendant.

Liberty Polyglas, Inc.

Defendants have admitted that Liberty Polyglas was an operating business on the date
of plan termination, that it was a trade orihass, and that it was at owned by Mr. Wortley
through marriage. Id. Thus, Defendant Liberty Polyglas was a member of the plan’s
contributing sponsor control groum the date of plan terminati, and Plaintiff is entitled to
partial summary judgmeiais to this Defendant.

Liberty Associates, LC

Defendants have admitted that Liberty Associates was an operating business on the date
of plan termination, that it was a trade lmrsiness, and that was entirely owned by Mr.
Wortley. 1Id. at 8-9. Thus, Defendant Liberty Associategas a member of the plan’s
contributing sponsor control growm the date of plan terminati, and Plaintiff is entitled to

partial summary judgmeiais to this Defendant.
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The Marine Companies

Defendants have admitted that a large list of companies in the maritime business (see
docket entry 115 at page 9, the “Marine Companiegte operating busisses on the date of
plan termination, that they were trades or besses, and that they were entirely owned by Mr.
Wortley. Id. Thus, the Marine Companies were mersbafrthe plan’s contributing sponsor
control group on the date of plan terminatiamd Plaintiff is entitled to partial summary
judgment as to these Defendants.

Defendants’ Policy-Based Argument in Defe of the Controlled Group Defendants

Defendants argue that it is aifto hold parties liable in 2@Ifor events that occurred
in the early 1990s—parties who had no connectidrilierty Lighting. In response, the Court
discusses three points.

First, ERISA affixes the datef liability to the date otermination. Liberty Lighting
and Mr. Wortley could have pursued terminatidthe plan in the 1990s, but neither one chose
to do so, regardless of whether or not Liberigghting provided Plaintf notice of Liberty’s
dissolution. Had Liberty Lighting taken the stepessary to terminate the plan in parallel
with state dissolution proceedingfs, ERISA-based liability could have been resolved far, far
earlier than 2012.

Second, ERISA affixes liability for common oership at 80%. While other parties
may be adversely affected in the presenugh their close affiliation with Mr. Wortley, the
same could be said of any pension plan tern@nathen a party is in a close partnership with
an ERISA contributing-sponsor owner. In the abstract, events could have transpired differently

in this case in a manner adverse to Plainflfheoretically, Plaintiff's collectable recovery in
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2012 could have beelessthan Plaintiff's collectable recovery in 1991 or 1992. In that
situation, it may well have been Plaintiff's pléathe Court that itvas unfair to limit its
recovery to a contiled group in 2012.

Third and finally, ERISA imposes liability ooontrolled group members (even if it
impacts minority-owner third paes) for a good reasorControlled group likility ensures that
employers “keep up their end of the deal” by reting them from fractionalizing their assets
and isolating them from the Plaintiff’'s reachiPension Benefit Guaranty Corp. v. Findlay
Indus., Inc, 902 F.3d 597, 610 (6th Cir. 2018). Indeexsuring that employe keep up their
end of the deal is one of the core purposes of ERISA.

In any event, ERISA is clear on these issSUERISA chose the date affix liability
and ERISA chose the ownership threshold necgdsaimpact third parties. Defendants’
policy-based arguments, therefore, are tantamtmuah argument against the plain terms of
ERISA itself.

C. Defendants’ Affirmative Defenses and Motion in Limine

In Plaintiffs Motion for Partial Summar Judgment, Plaintiff did not address
Defendants’ affirmative defenses. Although Plaintiff did eventually address the defenses in its
Reply, the Court concluded that such mattenevbetter addressed tlugh a motion, response,
and reply. Accordingly, the Court permitted Rtéf to file an additional motion for summary
judgment specific to Defendants’ affirmative defes. Upon review of that motion, the Court
concludes that the rtion is granted.

Defendants assert a statute of limitatiafsrmative defense, but Defendants do not

specify which sovereign’s affirmative defensenitends to raise. If Defendants intended to
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reference lllinois law! Plaintiff has not brougha claim under lllinois &, nor has Plaintiff
sued Liberty Lighting, an lllinois corporation. Diefendants intended to reference federal law,
the statute of limitations for ERISA actionssis years and Plaintibrought its action within
six years.See28 U.S.C. § 4003(e)(6Rension Benefit Guaranty Corp. v. Don’s Trucking,Co.
308 F. Supp. 2d 680, 682 (E.D. Va. 2003) (holdimat pension termination liability accrues
on the date of plan termination).

Defendants assert a “no duty to notifyffiemative defense, contending that the
summary judgment Defendants hemlduty to notify Plaintiff of Liberty Lighting’s dissolution.
That is irrelevant. Defendants’ failure to notiaintiff is not an element of Plaintiff's claims
or any defense thereto.

Defendants assert a “waivedffirmative defense, but Daidants have premised that
defense on the proposition that Bt#f’'s suit was untimely. DE 136t 16. That is incorrect.
Plaintiff's suit was timely. Accordingly, th&ffirmative defense ialso irrelevant.

Defendants filed a motion in limine, contenglithat the follow categories of evidence
are irrelevant and should not be admittedrat: (1) facts surrounding Liberty Lighting’s
dissolution and duty to notify &intiff of the same, (2) facts surrounding Liberty Lighting’s
bankruptcy, (3) facts pertaining to Mr. Wortleyéxecution of documents on Liberty Lighting’s
behalf and on behalf of the company pension, and (4) various other facts pertaining to the
parties’ dealings. Many of thefacts were relevant enough todeéerenced in this Order, and
the remaining facts have bast enough potential levance that the Court should address

objections to the same at triaBee Garcia v. Scottsdale Ins. ChNo. 18-20509, 2019 WL

11 Defendants’ argument in its papers relies upon lllinois law.
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1491872, at *1 (S.D. Fla. Apr. 4, 2019) (notingtthmotions in limine are disfavored and
guestions of admissibility should geally be dealt with at trial).

For the foregoing reasons, Defendants’ Motia Limine is denied and Plaintiff's
Motion for Summary Judgnme as to Defendants’ AffirmatesDefenses is granted.

V. CONCLUSION

For the foregoing reasons, Plgfihis entitled to partiasummary judgment against each
of the Defendants referenced in footnote 2 of @iider. Nonetheles®Jaintiff's Motion is a
Motion for Partial Summary Judgement and, as a result, the Court will not enter final judgment
as to any Defendant (as requested Rigintiff) at this time. It iSORDERED AND
ADJUDGED that Plaintiff’s Motion for Pdral Summary Judgment [DE 114]@&RANTED.
Defendants’ cross Motion for Summary Judgment [DE 11PJEBIIED for the same reasons
Plaintiff's Motion is granted. Plaintiff's Motion for Summey Judgment on Defendants’
Affirmative Defenses [DE 152] ISRANTED. Defendants’ Motion irLimine [DE 116] is
DENIED WITHOUT PREJUDICE for the objections to be re-rew, if necessgr at trial.
The parties ar®RDERED to file a notice informing the Coudf the remaining issues in this
case within three business days ofdlage of rendition ofthis Order.

DONE and ORDERED in Chambers, West Palm Beach, Florida, this 22nd day of

November, 2019.

’%QQJ« A. kR\Eﬂ@ J\l;"%iﬁ

ROBIN L. ROSENBERG
Copies furnished to Counsel of Redo UNITED STATES DISTRICT JUDGE
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