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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:18-CV-81761ROSENBERG/REINHART

CHIRON RECOVERY CENTER,
LLC, et al.,

Plaintiffs,
V.
UNITED HEALTHCARE
SERVICES,INC. & UNITED
HEALTHCARE INSURANCE
COMPANY,

Defendants.
/

ORDER GRANTING IN PART
AND DENYING IN PART UNITED’ S MOTION TO DISMISS

This cause is before the Court on the Defendant Untednpanies’ Motion to Dismiss
[DE 109]. The Motion has been fully briefedror the reasons set forth below, the Motion is
granted in part and denied in part.

l. FACTUAL ALLEGATIONS & BACKGROUND

This is a case about healttsimance benefits. Plaintiff @on Recovery Center, LLC is a
medical services provider. The Defendantshis case, United Healthcare Services, Inc. and
United Healthcare Insurance Company are, ag titames suggest, insurance companies. Ten
individuals are co-Plaintiffs in this case (the ‘ividual Plaintiffs”). Thog Individual Plaintiffs
obtained medical treatment fro@hiron. When the Ingidual Plaintiffs sought treatment from
Chiron, Chiron called Defendant to verify that thelividual Plaintiffs ha insurance coverage.

The Defendant so verified, ahiron provided treatment.

! For the sake of simplicity, the Court refers to the Whidefendant companies as sljnfDefendant” or “United.”
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At some point in time, a dispute arose betw Chiron and Defendant. Defendant took the
position that in the past it had overpaid Chirondertain treatments pentéing to urine analysis,
and Defendant essentially demanded that it paide Chiron refused. Defendant then took the
position that Chiron owed it a debt in the amourthefalleged overpayment. To collect upon this
debt, when Defendant would otherwise transmit funds to Chiroouiment patients, Defendant
would also deduct a certain amount of funds ftbenamount it remitted to Chiron, and credit that
amount towards Chiron’s debt. The deductions va@mied to patients that Chiron was treating
in the present, even though the alleged overpayhahbccurred in the past. The patients possibly
affected by this deduction are thedividual Plaintiffs. Chiron fed this suit as a result of
Defendant’s practice in “offsetting” Chiron’s alled overpayment in the past with payments
otherwise remitted in the present.

Early in this case, Chiron demanded thatdbdant provide the governing insurance plan
documents for the Individual Plaintiffs. Defemd refused. After Chiron received an adverse
discovery ruling pertaining to Bendant’s obligation to providéne plan documents, Chiron filed
another case, case 19-CV-80766l{iron 1I”). In Chiron II, Chiron sought to compel Defendant
to produce the plan documents of the IndividualrRiffs. After extensive motion practice, the
Court dismissehiron Il with prejudice.

Although it is not entirely @ar to the Court how Chironr(the Defendant) obtained the
plan documents for the Individual Plaintiffs saime point in time around the conclusioCbiron
I, Chiron did obtain those documents. ChiroentHiled its Second Amended Complaint.

Defendant responded with the MotionD@smiss before the Court.



Il STANDARD OF REVIEW

When deciding a motion to dismiss under FeldBrde of Civil Pro@dure 12(b)(6), this
Court must accept all factual allégms in a complaint as true and take them in the light most
favorable to the plaintiff, however, a plaintiff &ill obligated to prowde grounds of his or her
entitlement to relief which requires more thaoedks, conclusions and arfoulaic recitation of the
elements of a cause of actioBell Atlantic Corp. v. TwombJy550 U.S. 544, 561-563 (2007).
Unwarranted deductions of fact in a complaahnot be admitted as true for the purposes of
testing the sufficiency of the allegationsldana v. Del Monte Fresh Produce, N.A., |@d6 F.3d
1242, 1248 (11th Cir. 2005). The facts as pled stage a claim for relief #t is plausible on the
face of the pleadingAshcroft v. Igbgl556 U.S. 662, 678-69 (2009).

. ANALYSIS

In both the instant case afithiron Il, Chiron has attempted to utilize a power of attorney
to bring claims on behalf of the other Plaintiffstims case, the Individual Plaintiffs. This Court
ruled previously that the power of attorney wvaitily permit Chiron to bring a claim on behalf of
an Individual Plaintiff if, by doing so, Ckan will benefit the mdividual Plaintiff. E.g., Chiron ||
DE 30 at 14 (“An attorney-in-fact may not act for its own benefit; it must only act for the benefit
of its principal.” (citingIn re Estate of Bell573 So. 2d 57, 59 (Fla. Dist. Ct. App. 1990%tated
another way, Chiron may not use the poweattdrney solely to benefit itself.

In prior rulings, this Court He that Chiron had not pled warnjury (and therefore could
not utilize the power of attornegh behalf of the Individual Plairfits. For example, in dismissing

a prior Complaint in the instant casghiron |, the Court noted: “If, as the [Amended Complaint]

2The Court adopts and incorporates herein its legal analysis and prior ruligisan I1.
3



alleges, the . . . Plaintiffs had their claims gai€lll, there is a signiiant question whether they
suffered an injury-in-fact sufficient for Articlellstanding to seek relief for alleged harm arising
from . . . insurance claims.” D& at 12-13. The Couaddressed this issiure greater detail in
Chiron II:

As Judge Reinhart explained, Chiron caryanhintain this action on behalf of an
individual Plaintff when the individual Plainfi “is still owed payment or
reimbursement.” DE 30 46. Plaintiffs contend that the Amended Complaint now
alleges a benefit to the indilual Plaintiffs because some of the individuals owe a
debt (or may owe a debt) to Chiron and, if Chiron can obtain a payment from
Defendants that that wilfeduce their debt.” Othis point, the case Williams v.

Blue Cross & Blue Shielts instructive.2010 WL 4025857 (N.D. Fla. Oct. 12,
2010).

In Williams, plaintiffs received diagnostic scand. at *1-2. An insurer initially
made full payments for the scans but lasgdter an audit, the insurer “recouped”
payment for the scans, concluding that d paid too much in its original payment
(a scenario greatly resembling the instant cadeY.he plaintiffs inWilliams sued
the insurer for the amouat the “recouped” paymernid. The trial court concluded,
however, that the plaintiffs lacked standing to pursue such a dtimat *3. The
plaintiffs lacked standing because thHead no financial responsibility to pay the
provider for the recouped payment and phevider had no intention of collecting
the balance from the plaintiffed. Thus, the plaintiffs had no injury for which they
could sueld. (citing Lanfear v. Home Depot, Inc536 F.3d 1217, 1222 (11th Cir.
2008);Weaver v. BCBSF Life Ins. C870 F. App’x 822, 823 (9th Cir. 20103ge
alsoBorg v. PhelanNo. 16-CV-2070, 2017 WL 2226649, at *4 (M.D. Fla. May
22, 2017) (risk of being charged additional fees was too speculative to support
standing);Loftin v. KPMG LLR No. 02-CV-81166, 2003VL 22225621, at *7
(S.D. Fla. Sept. 10, 2003speculation regarding ¢hnature and amount of
impending tax payment did not support standing).

Here, Plaintiffs have not adequatedjleged an injury. Were any individual
Plaintiffs required to makeut-of-pocket payments fordatment? Plaintiffs do not
say. Is Chiron enforcing its debt againg thdividual Plaintiff® Plaintiffs do not
say. If the individual Plaintiffs have jghno fees out-of-pocket, and no provider
intends to collect upon a debt in connectwith rendered services, how can those
Plaintiffs be owed anything under their respve plans? Plaintiffs do not explain.
None of these issues are addressethen Amended Complaint, and these are
precisely the issues which Plaintiffs werequired to explain by virtue of the
Court’s order of dismissal because onlyladuplanation of these issues will permit



the Court to plausibly infer that Chiron has instituted this action for the benefit of
the individual Plaintiffs.

DE 73 at 7-8. In botiChiron I andChiron II, it was apparent to theoGrt and to Chiron that if
Chiron were to seek payment from the Individual iitis, that would certainly be an injury that
would give those Individual Plaintiffs the necessstgnding to litigate in féeral court. But if the
entity seeking payment frothe Individual Plaintiffs wa€hiron, the Court cautioned Chiron that
it had serious concerns about @mits counsel’s conflict of interest in simut@ously representing
both Chiron and the Individual Plaintiffs:

COUNSEL: But | can tell you #t it really logically vould turn on the outcome of

this case. If Chiron was not able, in asserting these claims, to make the recovery,

then, in fact, those patients who previoushd, and if you will, paid in full, no

longer the case, and Chiron would, écessary, seek recovery from them.

THE COURT: | understand #&t. But be careful withhe road you're [h]eading

down, because you're heading right down thedrto a conflict of interest in that

you represent Chiron and you represent theefd#taintiffs], and you're telling me

that each one of them could have claiagainst the other, and you're going to

represent all of them?
DE 88-3 at 20:12-21:13. The Court further cautioBédon of this potential conflict in its order
dismissingChiron Il with prejudice:

The Court cannot discern how Chirorgunsel could colleatpon Chiron’s debt

as to the individual Plaintiffs while simultaneously filing lawsuits in their name,

given Florida conflict-of-interest rulesSee Rule 4-1.7(a)(1) of the Rules

Regulating the Florida Bar (“A lawyemust not represent a client if the

representation of one client will berelctly adverse to another client.”).
DE 73 at 7 n.3.

After the Court’s dismissal @@hiron Il with prejudice, Chiron restated the instant case,

Chiron I, by filing the operative Second Amended Complaint. Chiron has attempted to plead an

injury to the Individual Plaintiffdy now alleging that it will seeto enforce its claims as a creditor



against the Individual Plaiiffs, that it has so enforceditlaims, that it has demanded payment
from the Individual Plaintiffs, and that it has pladbd Individual Plaintiffs into collection. DE
105 at 8. Defendant has responded by arguingeirvtbtion to Dismiss before the Court that
Chiron now has a conflict of interest in simultaneously representing, through the same counsel,
both itself and the Individual Plaintiffs.

The Court first addresses (Section A) whetBeiron has a conflict of interest in bringing
the claims of the Individual Rintiffs through the same counsel. The Court then considers
Defendant’s Motion to Dismiss in the contextloé claims that Chirohas brought using a power
of attorney (Section B) before turning to claims that Chiron has brought via an assignment of
benefits (Section C) and clairttsat Chiron has brought solely da own behalf (Section D).

A. Conflict of Interest

Defendant argues that because Chiron has placed the other Individual Plaintiffs into
collection and is actively seeking to enforce a debt against those fRiaictiunsel for Chiron
cannot simultaneously represent b@thiron and the Individual Plaintiffs.In Response, Chiron
argues that its counsel does not represent the thaivPlaintiffs at all—that there is no attorney-
client relationship. Chiron’s position comes as igsse to the Court. Defendant points out that
Chiron takes this position for the first time a&sawo separate cases, three complaints, three
motions to dismiss, and various other motgmactice. Counsel for Chiron has signed every
pleading, motion, or other filing as “Attorneys fBraintiffs” or “Counsel for Plaintiffs.” The
docket in this case has reflectedttthe Individual Plaintiffs are pi#es to the case, represented by

Chiron’s counsel, for eighteen months. ChironigahComplaint read: “Chiron Recovery Center,

3 Although Defendant makes this point in its Motion t@miss, it does not ask to disqualify opposing counsel, nor
does it cite any authority holding that dismissal of thentkeclaims is the proper remedy if a conflict exists.
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LLC and the above-referenced indiidually-named plaintiffs, to the best of their knowledge . .
.."). DE 1 at 1 (emphasis added). In gvproceeding, in every motion, and in every filing,
Chiron’s counsel has representedhe Court that all of the Plaintiffs in this case—including the
Individual Plaintiffs—wee represented. For tleeseasons, the Court camhars whether Chiron’s
counsel should be estopfdobm now arguing that the IndividuBlaintiffs are not represented.

The Supreme Court has observed that ineumstances under which judicial estoppel
may appropriately be invoked are probably not reducible to any general formulation of principle;”
nevertheless, the Court went on to enumeraterae factors that infon a court's decision
concerning whether to apply the d¢iie in a particular caseNew Hampshire v. Main®32 U.S.

742, 750 (2001). Courts typicallgonsider: (1) whether theresent position is “clearly
inconsistent” with the earlier position; (2) whether the party succeeded in persuading a tribunal to
accept the earlier position, so thaticial acceptance of the inconsistent position in a later
proceeding creates the perception that eithett @as misled; and (3) whether the party advancing
the inconsistent position would deriga unfair advantage on the opposing paltly. Here, all of

the above-listed factors apply. As for the fiesttbr, Chiron’s present pitisn that its counsel is
not counsel for the Individual Pldifis is inconsistent with every pleading or paper that counsel
has signed, and it is inconsistent with Chironisplegal positions; the Individual Plaintiffs have
been listed as parties on thecket for eighteen months. Aasr the second factor, the Court
certainly treated Chiron and iteunsel as attorneys for the Indluial Plaintiffs in the past and,
should this position be altered, the Court would Haeen misled. As for the third and final factor,

the Court concludes that if Chiron were permittecchange its position now it could result in

4 Although Defendant does not use the word “estop,” the Court construes Defendant’'s arguments on this point as a
request for the Court to invoke the doctrine of judicial estoppel.
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unfair prejudice to the Defendant in this casehe Defendant has fémded itself now across
multiple cases on the premise that Chiron was bringing claims on behalf of itself and the Individual
Plaintiffs. Indeed, Chiron’s decisida bring claims on behalf of¢hindividual Plaintiffs is a large

part of the reason this litigatidras been protracted, costly, afifficult. For these reasons, the
potential application of judiciaéstoppel raises a clgjuestion. Nonethels, in light of the
potential ramifications that flodrom a finding of a conflict ofnterest, the Court exercises its
discretion to abstain from judicially estopgi Chiron’s counsel fronarguing that it does not
represent the Individual Ptiffs in this action.

The Court therefore turns to the merits@iron’s argument that its counsel does not
represent the Individual &htiffs. Chiron argues that becaus holds “a powecoupled with an
interest” it owes no duty and has no relationshiih the party who granteit the power coupled
with an interest—the Individual PHiffs. It is true tlat a power coupled witan interest does not
give rise to an attorney-client relationshifA power given as secity does not create a
relationship of agency as defined in 8§ 1.01 bec#useneither given for, nor exercised for, the
benefit of the person whoeates it. The holder is not subject to the creator’s control and the holder
does not owe fiduciary duties to the creatdR&statement (Third) of Agency 8§ 3.21, comment b
(2006). It is equally tre that Chiron received a power froine Individual Plaintiffs—a power of
attorney. But, the power must be coupled vathinterest, and this is where Chiron encounters a
problem.

The interest in this case is the assignment of benefits from the Individual Plaintiffs to
Chiron. At the center of Chiron’s claimstime Second Amended Comjpiaare the documents

governing the insurance pkaof the Individual Plaitiffs. Defendant hagtached to its Motion to



Dismiss evidence that the insurance plans fghteof the Individual Rlintiffs contain anti-
assignment provisiorss. Although there is some variati across the plans in how the anti-
assignment provisions are worded, thevisions all contai strong language:

No Assignment

Amounts payable under the plan may be usedake direct payments to providers
solely in the plan administrator’s digtion. You cannot assign any benefits or
monies due under the plan to any persomnporation, or organization. Assignment
includes transferring your righo services covered byishplan or your right to
collect payment for those services ordéelsany remedy against the plan, to another
person or organization. No benefit under phen shall be subject in any way to
assignment, alienation, sale, transferdpks attachment, garnishment, exception,

or encumbrance of any kind, and any attempt to accomplish the same shall be void.

DE 109-1 at 6. Without a valid signment, there cannot be a “potveoupled with an “interest.”
In response, Chiron argues that it has pleat Defendant waived the anti-assignment
provisions, citing the following paragph in the Second Amended Complaint:
Prior to accepting each Individual Plaintiff apatient, Chiron sought to verify his
or her benefits by calling the entity who was listed as the administrator on that
patient’s health identification card. Whierifying benefits, Chiron would ask the
United Defendant if it would accept an assignment of benefits for that patient. In
each instance, to the best of Chiron’s recollection, Defendants verified that they
would accept the assignments. This understanding was confirmed by Chiron’s
employees in written, contemporaneous Ifigation of benefits” (“VOB”) forms.
DE 105 at 10 (image omitted). Chiron has nawuplbly alleged that Defendant waived the anti-
assignment provisions. First, Chiron has alteged that the person whom Chiron’s employee
spoke to on the phone had thehauity to bind Defendant, to odlify existing contracts with
Defendant’s insureds, or otherwise had the authtrwaive bargained-focontractual provisions

over the phoneorally, without a written instrument.e8ond, Chiron has not actually alleged that

Defendant did, in fact, waive the anti-assignmeovision. Rather, Chin has alleged that the

5> Because Defendant’s documents are eétdr Chiron’s claims and Chiron siaot disputed the authenticity of the
documents, the Court may consider the documddds. v. Taylor 400 F.3d 1272, 1276 (11th Cir. 2005).
9



person whom Chiron’s employee spoke to on the phone said that Defendant “would” accept an
assignment of benefits. Chiron hherefore alleged that an employstated that at some point in

the future, Defendant would take a certain action—not that the action actually took place.
Juxtaposed to Chiron’s allegatias the principle that a waiver is “the voluntary, intentional
relinquishment of a known right” and, when artpaalleges waiver, tie acts, conduct, or
circumstances relied upon to show waiveiust make out a clear case of intentional
relinquishment.” GVB MD, LLC v. Blue Cros& Blue Shield of Fla., In¢.No. 19-CV-20455,

2019 WL 5889200, at *3 (S.[Fla. Nov. 12, 2019) (quoting/itt v. Metro Life Ins. Co.772 F.3d

1269, 1279 (11th Cir. 2014) (quotations omitted))cdnclusion, Chiron has failed to plead waiver
and, as a result, the Court holds that thteassignment provisionare enforceable.

The Court rejects the argument that no agralient relationship exists between counsel
and the Individual Plaintiffs.Nevertheless, because the Court dismisses Count XIX (the only
count brought on behalf of the Individual Plaifstipursuant to a power of attorney) for other
reasons discussed below, the Goweed not decide ifand/or to what extd, that relationship
creates a conflict of interest and whéiafiy) remedy is required.

B. Chiron’s Count XIX, Breach of Fiduciary Duty

Chiron has brought a single coyremised on the powers dft@ney in its possession.
That count, Count XIX, is brought dreéhalf of nine of the Individd&laintiffs. Count XIX alleges
that Defendant breached its fiduciary duty ttee Individual Plaintiffs through its billing
practices—claim offsets. Count XIX égsmissed for a number of reasons.

First, Count XIX is dismissed because it ghatgun pleading. The Court expressly warned

Chiron about a prior shotgun pleading at dockétye86. The Court stated: “Counsel is cautioned

10



that this repleading order comes with the implioiition that if the plaintiff fails to comply with
the court’'s order—by filing a repader with the same deficiereyhe court should strike his
pleading or, depending on the circumstances, idsinis case and consider the imposition of
monetary sanctions.” DE 86 at 15 (citiMibe Micro, Inc. v. Shabanet878 F.3d 1291, 1295
(11th Cir. 2018)). While therast majority of Chiron’s prioshotgun pleading issues were
corrected—Chiron separated its other claims into individual-specific counts, thereby permitting
the Court to glean how each Individual Pldinis alleged to havdeen wronged, Count XIX,
brought on behalf of nine IndividuRlaintiffs, does not referencedividual-specific transactions
or individual-specific facts as Chiron’s otheounts do. Shotgun pleading exists when multiple
parties or multiple claims for relief are merged into a single co8et Weiland v. Palm Beach
Cnty. Sheriff's Office792 F.3d 1313, 1321-23 (2015). Chiron slo®t address the individual
plans governing each Individual Plaintiff's claim, nor does Count XIX clarify how a specific
Defendant breached specific fidugialuties to specific PlaintiffsSimilarly, Chiron requests an
injunction as applied to everygsl and every “other” patient, regéess of whether the terms of
those plans permit Defendant’s ity practices. Chiron does natplain how such an injunction
would be proper. On this basis, Count XIX is dismissed.

Count XIX is also dismissed bacse it is duplicativef other claims to recover benefits.
Count XIX is brought pursuant 20 U.S.C. § 1132(a)(3), but assiCourt has previously ruled:

Section 1132(a)(3) is a “catali’ provision ... [that] act[s] as a safety net, offering

appropriate equitable relief for injurieaused by violations that [§ 1132] does not

adequately remedy¥arity Corp. v. Howe516 U.S. 489, 512 (1996). Thus, “an

ERISA plaintiff with an adequateemedy under 8§ 1132(a)(1)(B), cannot

alternatively plead and proceed under § 1132(a)k3tz v. Comprehensive Plan
of Grp. Ins, 197 F.3d 1084, 1088 (11th Cir. 1999).

11



RMP Enters. LLC v. Conn. Gen. Life Ins. O¢0. 9:18-CV-80171, 2018 WL 2973389, at *5 (S.D.
Fla. June 13, 2018). Congress intended section 1132(a)(3) claims to be brought only when a
plaintiff had no other available remedyarity Corp. v. Howe516 U.S. 489, 512 (1996)Here,
the Individual Plaintiffs have accused Defendainthe same conduct in Count XIX as they have
in their other ERISA claims brought under sectld 32(a)(1)(B) (Count IX through Count XVIII).
If Defendant’s actions in this case caused thevlddal Plaintiffs damages, Plaintiffs will be made
whole through their section 1132(a)(1)(B) claintisis therefore unnecessary and duplicative for
the Individual Plaintiffs to brig Count XIX when the relief sougl that countis to enjoin
Defendant from the very billing practices thatnfothe core of CountisX through Count XVIII.
On these additional grounds, Count XIX is dismissed.

Count XIX is further dismissed because Chii®not permitted to bring that count via its
power of attorney. This Court has detailedeagth in prior orders that Chiron may only utilize
its power of attorney when acting foetbenefit of the Individual PlaintiffsSee Chiron |IDE 73
at 6-8. The Individual Plaintiffs will be madehole if they prevail on their ERISA claims in
Counts IX through Count XVIII. The Individual &htiffs will, if successful on those counts,
receive the full amount of their damages. Iintigf that, the only purpose of the injunction in
Count XIX would be for Chiron t@btain monetary relief for a@ims that it has not brought via
assignment. This is confirmed by the broad request of Chiron to enjoin the billing practice in its
entirety for the treatments of “other patients unatber plans.” DE 105 at 49. While the Court
is able to discern Chiron’s interestprohibiting Defendant’s billing practices fother patients

andother plans—regardless of whether those plans authorize offset billing—the Court is unable

12



to ascertain the interest an Individual Plaintiff would have in such an injuicRather, it would
be in an Individual Plaintiff's interest to prohilthe Defendant’s billing practices in the context
of thelndividual Plaintiff's insurance plamand to be made whole, but that is accomplished in the
Individual Plaintiffs’ othe counts. Chiron cites tGIGNA Corp. v. Amarags63 U.S. 421 (2011)
for the proposition that broad, sweeping equitablef across all of Chiron’s customers should
be ordered by this Court, bAMiIGNAwas aclass actionfiled on behalf otwenty-five thousand
beneficiaries. This is not a class actio@IGNAwas not instituted via twenty-five thousand
powers of attorney. This basis furthepports a dismissal of Count XIX.

Chiron will not be afforded another opportunityreplead these breach of fiduciary duty
claims in this case. Chiron has had rtbwee opportunities to plead a complainGhiron | and
two opportunities to plead a complaint @hiron Il, which was dismissed with prejudice.
Litigation in the instant case has spanned eighteen months. The complaints filed by Chiron have
been extremely lengthy, measuring at omaeti214 paragraphs, antle operative Second
Amended Complaint totals 2,809 pages with attachments. Further amendment would unfairly
prejudice the Defendank.g., Andrx Pharm., Inc. v. Elan Corp., PL421 F.3d 1227, 1236 (11th
Cir. 2005). Nonetheless, because counsel may had a conflict in simultaneously representing
Chiron and the Individual Plaintiffs as discussed above, Count XIX is dismissed without prejudice,
but without leave to amend the pleadings in tlaise (including the failure to plead waiver).

C. Chiron’s Assignment-Based Cants, Counts IX though XVIII

6 Although an Individual Plaintiff may want to argue thator she desires an injunction to forestall problems with
future claims with some other out-of-network provider I&eiron, (i) this is not pledi) the Court is unaware of
how any such ruling could be made, prospectively, without kmpthe terms of future plans, and (iii) as to the same
plan, with the same Individual Plaintiff, res judicata and/or issue preclusion may prohibit Defendant fromfsesing of
billing in the future as a result of the Individual Plaingifévailing on his or her section 1132(a)(1)(B) claims.

13



Chiron has brought ten counts by virtue of gsients of benefits from the Individual
Plaintiffs, each under 29 U.S.C. § 1132(a)(1)}4BY each contending thBefendant wrongfully
refused to pay health insurance benefits. The tG@as already ruled thatght of the Individual
Plaintiffs, A.N., CW., E.R., K&V., S.M., S.P., S.R., and W.@&quld not assign their right to
obtain benefits. As a result, tbeunts brought by virtuef those assignment€ounts 1X, XI, XII,
XIV, XV, XVI, XVII, and XVIII are dismissed. Because the Court’s dismissal is based upon the
invalidity of the Individual Paintiffs’ assignments and not oretmerits of the underlying claims,
the Court’s dismissal is withoutrejudice but without leave tamend for the same reasons
previously stated. The two cosrgremised on assignments framdividual Plaintiffs who did not
have anti-assignment provisions, Count X and Count XllI, survive.

D. Chiron’s Individual Counts, Counts | through VIII.

Chiron has brought eight clainasider Florida law on its own behalf. The claims include
Breach of Implied-in-Fact Contract (Count Ida@ount Il), Promissory Estoppel (Count Il and
Count IV), Common-Law Fraud (Count V and Cowui), and Negligent Msrepresentation (Count
VIl and Count VIII). Each @im is considered in turn.

Breach of Implied Contract

The Second Amended Complaint generally abaat because Defendant paid Chiron for
certain health benefit claims in the past ocaaese it followed a typicalerification of benefits
process, somehow a contractsnaeated. The Court has adsed identical claims by medical
providers in the past, and has ruled as follows:

Under Florida law, a valid contract ariseben the parties’ assent is manifested

through written or spoken words, or “infedren whole or in part from the parties’

conduct.”Commerce P’ship v. Equity Contracting .C695 So. 2d 383, 385 (Fla.

App. 4 Dist. 1997). “A contract based oretparties’ words is characterized as

14



express, whereas, a contract based ompainiges’ conduct is said to be implied in
fact.” Baron v. Osman39 So. 3d 449, 451 (Fla. App. 5 Dist. 2010).

Here, Plaintiffs’ implied-in-fact contract claim is based on alleged pre-service
communications during which Cigna allegedégrified eligibility and coverage for

the services Plaintiffs provided. (FAYY 205-208.) Plaintiffs allege that through
certain unidentified “words and conduc€igna agreed to pay Plaintiffs’ “usual
and customary charges” for the servicasdered. (Id. 1 208.) EBFAC also alleges
that Cigna breached this alleged “promibg™failing to reimburse Plaintiffs based

on their usual and customary charges” oflifigito reimburse Platiffs at all.” (Id.

1 218.) These allegations are insufficient for multiple reasons.

But even if Plaintiffs had included thisformation, Plaintiffs fail to allege any
“conduct” that might give rise to an ptied contract. Plaintiffs’ claim rests on
Cigna’s alleged oral “veiifations” of coverage. Plaiiffs refer generally to
Cigna’s “conduct during the verificationqaress,” but never specify what actions
Cigna allegedly took which might supportantract claim. (FAC { 206.) Without
any alleged conduct, there can be no implied-in-fact conBaetBaron39 So. 3d
at 451.

Furthermore, Cigna’s alleged oral verifica of coverage is insufficient to form
the basis of any agreement to pay—whethwlied or express. Courts across the
country agree that an insurer’s verificettiof coverage is not a promise to pay a
certain amountSee Vencor Hosps. S., Inc. wdCross & Blue Shield of R.B6

F. Supp. 2d 1155, 1165 (S.D. Fla. 2000) (mgptthat insurer’s verification of
coverage is merely a repeggation that the insured wécovered for the type of
treatment” proposed by the medical provjdet promise to pay a certain amount
for services)aff'd, 284 F.3d 1174 (11th Cir. 200Beacock Med. Lab, LLC v.
UnitedHealth Group, In¢.No. 14-81271-CV, 2015 WL 58122, at *5 (S.D. Fla.
Sept. 1, 2015) (“[A]llegationkere of an indefinite @nfirmation of coverage’ are
insufficient to allege the ‘definite’ promise ... ';edars Sinai Medical Center v.
Mid—West Nat. Life Ins. Col118 F. Supp. 2d 1002, 1008 (C.D. Cal. 2000)
(“[W]ithin the medical insurance industrgn insurer’s verification is not the same
as a promise to pay’T,enet Healthsystem Desertcliv. Fortis Ins. Co., In¢520

F. Supp. 2d 1184, 1194 (C.D. Cal. 2007) (coverage verification “cannot be
construed as a binding contractual agreeme®AC Surgical Partners P.A. v.
United Healthcare Servs., IndNo. 4:11 C 1355, 2016 WL 7157522, at *4 (S.D.
Tex. Dec. 7, 2016) (“[E]ven assuming thaivés [the provider’s] practice to make
verification calls, the calls were actuathade, and the insurance was verified, that
verification was not the same as a prami$ payment.”). Plaintiffs’ attempt to
construe Cigna’s alleged oral verifimat as a contractual agreement to pay
Plaintiffs’ “usual and customary chargdsis been conclusivehgjected by courts
nationwide. For these reasons, Callins dismissed with prejudice.
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RMP, 2018 WL 6110998, at *8. The Cowt'easoning and analysisRMP fully applies in this
case. Chiron has alleged that routine courseafing and routine coxege verification formed

a contract, but this is a proposition solidly regetchy courts throughout the country, and this Court
has rejected such a contention in the plkt.Counts | and Il are ginissed with prejudice.

Promissory Estoppel

In the alternative to its breadatf implied contract claimChiron has brought a claim for
promissory estoppel. Under Florida law, telements of promissory estoppel are: “(1) a
representation as to a material fact that istrewy to a later-asserted position; (2) a reasonable
reliance on that representation; and (3) a chamg®osition detrimental to the party claiming
estoppel caused by the represgateand reliance thereonPCCI Ins. Co. v. Cayce’s Excavation,
Inc., 901 So. 2d 248, 251 (Fla. Dist. Ct. App. 2005). “ptrenise must be definite and the reliance
upon it reasonable.Peacock2015 WL 5118122 at *5. Here, Def#ant argues that Chiron has
failed to articulate the “definite” promise that feedant made that wastéa broken. For all of
the reasons set forth above, theomise” cannot be Defendant'sutine verification of insurance
coverage. In its Response, Chiron articezdahe promise that was broken as follows:

Here, United authorized Chiron to treatweatients, and Chon did so, relying on

specific treatment authorizations anditdd’s payment history. SAC 1 51-57, 91,

96. After United induced Chiron to take mew patients, it asserted “offsets” by

rescinding its prior statements apprayispecific “allowed amounts” for other

patients’ treatments. Id. 1 92-997-98. Chiron seeks to estop United’s
abandonment of those past statements.

" In contrast to the claims Chiron agseas power of attorney or assignee asserting the Individual Plaintiffs’ rights,
Chiron asserts its own rights in theseestatv claims. The conflict of interestramerns (and the potential for prejudice

to the represented individuals from a conclusive dismissal) discussed above are not present. Tiémefitsestéie

law claims are dismissed with prejudice
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DE 113 at 19. Although the Couststill somewhat unclear on whDefendant’s alleged promise
was, it does seem that Chiron relies solely upofemant’s verification oinsurance coverage at
the time a new patient was accepted by Chirone Caurt has already sktrth at length that a
routine verification of coverage not a promise to payk.g., Cedars Sinai Medical Centerl8
F. Supp. 2d at 1008 (“[W]ithin the medical insuramodustry, an insurer’serification is not the
same as a promise to pay”). Because Chiron lied fa allege any spedaif definite promise by
Defendant and because Chiron relies upon inseragrification procedures, Chiron’s Count Ill
and Count IV are dismissed with prejudice.

Fraud and Negligent Misrepresentation

Chiron has also brought fraud and negligergrapresentation claims as Counts V through
VIII. To state a claim for common law fraud, Chinoist allege “(1) a false statement concerning
a material fact; (2) theepresentor’'s knowledge thtte representation islée; (3) an intention
that the representation induce dretto act on it; and (4) conseqaénjury by the party acting in
reliance on the representationState Farm Mut. Auto. Ins. Co. v. Performance Orthopaedics &
Neurosurgery, LLC278 F. Supp. 3d 1307, 1317-®D. Fla. 2017) (quotinButler v. Yusem4
So. 3d 102, 105 (Fla. 2010)). Similgras to negligent misrepresemat Chiron must allege “(1)
a misrepresentation of materfakt; (2) that the ygresentor either knew or should have known
was false or made without knowledge of truthfalsity; (3) the represntor intended to induce
another to act on the misrepresgian; and (4) resulting injuryo a party acting in justifiable
reliance on the misrepresentationvieterLogic, Inc. v. Copier Solutions, Ind.26 F. Supp. 2d
1346, 1363 (S.D. Fla. 2000). These claims implicate Rule 9(b), under which Chiron must allege

“(1) the precise statements, documents, or misseptations made; (2) the time, place, and person
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responsible for the statement; (3) the contedt manner in which these statements misled the
Plaintiffs; and (4) what the defendants gained by the alleged fraArd.”"Dental Assoc. v. Cigna
Corp., 605 F.3d 1283, 1291 (11th Cir. 2010) state a claim for negkmt misrepresentation that
complies with Rule 9(b), Chiron must “assert the date,” the “metficcbommunication,” the
“specific content” of theommunication and, when possible, “specific quotatioReacock2015
WL 5118122 at *5.
Chiron summarizes the basws its claims as follows:
Both counts are based on the same epigsentations by United. Before Chiron
admitted the patients, it called United to verify their coverage for Chiron’s
treatments. SAC {f 51-57. By telling Chirtirat the treatments were covered,
United’'s agents impliedly represented thatited would pay for them, consistent
with its past payments for the same procedures. Id. United’'s statements were
misleading because, as an organizatidnited knew it would be arbitrarily and
comprehensively denying payment to Chiron.
DE 113 at 20. Chiron’s allegations fall well shortrafle 9(b) requirements. Chiron has alleged
no specific misrepresentations or specific dalstatements, instead alleging generally that
Defendant made false statements in authorizeegment, requesting medical records, conducting
an administrative review that determined certdéims were improper, drfailing to pay Chiron’s
claims. DE 105 at 28-36. Nowlgedoes Chiron allege that Unitedespically represented that it
would pay Chiron when it verified covege or authorized service, or that United ever promised to
pay Chiron’s rates.See idat *4-5 (dismissing a negligent snepresentation claim because the
complaint merely made general allegationstggeing to communicationabout the scope and

coverage of insured’s plansndeed, Chiron attempts to statieaaud and misrepresentation claim

by relying on allegations regang) the verification process; hawer, as described above, it is
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well-established that verificationgesses are not promises or esgntations regairt payment.
Counts V through VIII are dismissed with prejudice.
AV CONCLUSION

For the foregoing reasons, it@RDERED AND ADJUDGED that Defendant’s Motion
to Dismiss [DE 109] iSSRANTED IN PART AND DENIED IN PART . Counts | though VIII
areDISMISSED WITH PREJUDICE . Count X and Count XIISURVIVE. All other counts
are DISMISSED without prejudice and withut leave to amend. The Court will set trial by
separate order.

DONE and ORDERED in Chambers, West Palm Beach, Florida, this 30th day of June,

2020.

T A R@w/ﬁ»

FOBIN L. ROSENBERG
WNITED STATESDISTRICT JUD

Copies furnished to Counsel of Record
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