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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 9:19-CV-80007-ROSENBERG/REINHART

PHILIP WILSON,
Plaintiff,
V.

BOCAWESTMASTER
ASSOCIATION,

Defendant
/

ORDER GRANTING IN PART AND DENYING IN PART MOTION TO
DISMISSFIRST AMENDED COMPLAINT AND TO STRIKE JURY TRIAL DEMAND

THIS CAUSE is beforethe Court on Defendast Motion to Dismiss First Amended
Complaintandto Strike Jury Trial Demand[DE 20]. The Court hascarefully consideredthe
Motion, Plaintiff's ResponsgDE 23], Defendant' Reply[DE 24],andtherecord,andis otherwise
fully advisedin the premises.For thereasonssetforth below, Defendant’sMotion is grantedin
partanddeniedin part.

l. BACKGROUND

Pro sePlaintiff Philip Wilsoncommencedhis actionagainsDefendanBocaWestMaster
Association, hisormeremployer,in the Circuit Court ofthe FifteenthJudicial Circuit in andfor
PalmBeachCounty, Florida.DE 1-2. Defendanremovedtheactionto this Court undefederal
guestionurisdiction. DE 1.

Plaintiff subsequentlfiled an AmendedComplaint. SeeDE 18. Plaintiff allegesthathe
worked for Defendantfor more than 14 years,was an “exemplary employee,”and “had no
disciplinaryactionsin hisrecord.” Id. at 1. His employmentvasterminatedon August28, 2018,

after he “was falsely accusedof havingengagedn somesort of inapproprate behaviorwith
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anotheremployeeor employees.” Id. at 1-2. The allegation of inappropriate behavior—
“attemptingto assaulfan employee]sexually—was concoctedby two femaleemployeesvho
wereunhappythatone of theemployeesiadbeensuspendetbr excessiveardiness.ld. at 3, 6.

Plaintiff raisesclaimsof racialdiscriminationandretaliationin violation of Title VII of the
Civil RightsAct of 1964and42 U.S.C. § 1981ld. at2, 4-5. Healsocontendshatthetermination
of hisemploymenviolatedhisright to dueprocesdecauséewasnotpermittedto defendhimself
andwasnot disciplined. Id. at 3-4. Finally, heraisescommonlaw claimsof slander ibel, and
defamationarguingthat Defendant’semployeesretelling peoplethathe wasinappropriatevith
femaleemployees.Id. at 5-6. Plaintiff seekscompensatiorior loss ofincome,pain, suffering,
andmentalanguishaswell aspunitivedamages.d. at 7.

Defendannow movedo dismissthe AmendedComplaint undeFed.R. Civ. P. 12(b)(6)
andto strike Plaintiff's demandfor a jurytrial. SeeDE 20. Defendantarguesthat Plaintiff has
notallegedfactsto establisttheelementof aTitle VII, § 1981 slander|ibel, ordefamatiorclaim;
that he did notexhaustadministrativeremedieswith respectto his Title VII claim; and that
Defendant,a privateentity, cannot beheld liable under theDue ProcessClause. Id. at 2-7.
Defendanfurther argueshatthe AmendedComplaintviolatesFed.R. Civ. P. 8(a) by failing to
list theclaimsin separateounts. Id. at 6. Defendantcontendghat Plaintiff’'s demandor a jury
trial should bestrickenbecausédie did notmakethedemandn theinitial Complaint. Id. at 6-7.

1. LEGAL STANDARD

A court may granta party’s motion to dismissa pleadingf the pleadingfails to statea
claim uponwhich relief can be granted. Fed.R. Civ. P. 12(b)(6). A Rule 12(b)(6) motion to
dismissshould begrantedonly whenthe pleadindails to contain“enoughfactsto stateaclaimto

reliefthatis plausible ontsface.” Bell Atl. Corp.v. Twombly 550U.S.544, 570 (2007) A claim



hasfacial plausibility whenthe plaintiff pleadsfactual contentthat allows the courtto draw the
reasonablénferencethat the defendanis liable for the misconducalleged.” Ashcroftv. Igbal,

556 U.S.662, 678 (2009).The pleading mustontainmorethanlabels,conclusions, &rmulaic
recitation of the elementsof a causeof action, andhakedassertiondevoid offurther factual
enhancement.ld. The factual allegationsmust be enouglo raisea rightto relief above the
speculativdevel. Twombly 550U.S. at 555.

When ruling on a motionto dismiss,a courtacceptsas true the facts allegedin the
complaintanddrawsall reasonablénferencesn theplaintiff's favor. Westv. Warden 869 F.3d
1289, 1296 (11tiCir. 2017). Dismissalbasedon a dispositivassueof law is properwhenno
construction of thdactualallegationswill support thecauseof action. Allenv. USAACas.Ins.
Co, 790 F.3d 1274, 1278 (11@ir. 2015). Pro sepleadingsareliberally construecandareheld
to alessstringentstandardhanattarney-draftedpleadings.Miller v. Donald 541 F.3d 1091, 1100
(11thCir. 2008).

1. ANALYSIS

A. TitleVII

Title VII forbids employmentdiscriminationbasedon an individual’s race and forbids
retaliationagainstan employeefor certainreasons.See42 U.S.C. 88 20002¢a),2000e3(a). A
plaintiff mustfile achargeof discriminatiorwith the Equal Employment OpportuniBommission
(“EEOC") beforefiling aTitle VII action. Gregoryv. Ga. Dep’t of HumanRes, 355 F.3d 1277,
1279 (11thCir. 2004);see also Chanda. Engelhard/ICC 234 F.3d 1219, 1225 (11@ir. 2000)
(statingthatfiling anadministrativecomplaintwith the EEOCis a jurisdictional prerequisito a

Title VII action). A plaintiff's complaint‘is limited by thescope of th&EOCinvegigationwhich



canreasonablype expectedo grow out of thechargeof discrimination.” Gregory, 355 F.3dat
1280 (quotatiommarksomitted).

Plaintiff attachedhis EEOC chargeto theinitial Complaint. SeeDE 1-2 at 4-5; seealso
Hoeflingv. City of Miami, 811 F.3d 1271, 1277 (11@ir. 2016)(statingthata courtmay consider
exhibitsattachedo a complaintwhenruling on amotionto dismiss). The chargeshowsthat he
allegeddiscriminationbasedsolely on retaliation,assertinghat his employmentwasterminated
becausdhreefemaleemployeescomplainedabout his “inappropriate behavioiri “retaliation”
afterhedisciplinedone of theemployees DE 1-2at5. TheEEOCdeterminedhatit was“unable
to concludethattheinformationobtainedestablishe violations of thestatutes.” Id. at4.

Plaintiff did notraiseaclaim of racialdiscriminationto theEEOC. He did notcheckthe
“rac€ box on hisEEOCchargenor did hementionracein his description of hislaim. Seeid. at
5. A claim of racid discriminationcould not“reasonablybe expectedto grow outof’ the
information containedin the EEOC charge. SeeGregory 355 F.3dat 1280 (quotatiormarks
omitted). This Courtlacksjurisdiction overPlaintiff's Title VII claim of racialdiscrimination.

To establisha Title VII claim of retaliation, a plaintiff mush showthat he engagedn
statutorilyprotectedactivity, thathe suffereda materiallyadverseaction,andthattherewassome
causalrelation betweenthetwo events. Goldsmithv. Bagby Elevator Co513 F.3d 1261, 1277
(11th Cir. 2008). Statutorily protectedactivity is either the employeeopposingan unlawful
employmenpracticeor theemployeemaking achargetestifying,assistingor participatingin an
investigation,proceeding, ohearingconnectedo an EEOCcharge Equal Emp’t Opportunity
Comm’nv. Total Sys.Servs.,Inc.,, 221 F.3d 1171, 1174 (114@ir. 2000) (citing 42 U.S.C.

§ 2000€e3(a)).



Plaintiff assertedn his EEOC chargethat he was retaliatedagainstfor disciplining an
employee.SeeDE 1-2at5. Disciplininganemployeespecifically,or conducting job duties more
generally,is not astatutorily protectedactivity that will support aTitle VIl retaliation claim.
SeeTotal Sys.Servs, 221 F.3dat 1174. Thus, Paintiff did notraisea viableretaliationclaim to
the EEOC. To theextentthathemaynow seekto amendhis claim to arguethathewasengaged
in a statutorily protectedactivity, that argumentwas not first raisedto the EEOC. For these
reasonsPlaintiff's Title VIl claimis dismissedvith prejudice.

B. Section 1981

Under 42 U.S.C. 8§ 1988ll people have theamerights in the making,performance,
modification, and terminationof contracts. 42 U.S.C. § 1981(a)b). At-will employmentin
Florida is recognizedas a contractuakelationshipfor the purpose of applying 8 198Knightv.
Palm City Millwork & Supply Ca. 78 F. Supp. 2d 1345, 134&.D.Fla. 1999). The exhaustion
requirementor Title VIl claimsdoesnot applyto a § 198Xclaim. Caldwell v. Nat'| BrewingCo,
443 F.2d 1044, 1046th Cir. 1971).

“Title VIl and§ 1981 have theamerequirement®f proofandutilize the sameanalytical
framework? Smithv. LockheeeMartin Corp, 644 F.3d 1321, 1325 n.14 (11hr. 2011). To
establisha primafacie caseof racialdiscrimination,a plaintiff must showthat(1) heis amember
of aprotectectlass(2) hewassubjectedo anadverseemploymentction,(3) hisemployertreated
similarly situatedemployeesvho are not membersof the protecte classmore favorably,and
(4) hewasqualified for the job or job benefiatissue. RiceLamarv. City of Fort Lauderdale
232 F.3d 836, 842-431th Cir. 2000). To makea comparison dhe plaintiff's treatmento that
of otheremployees,the plaintiff must showthat the employeesare similarly situatedin all

relevantrespects.”Knightv. Baptist Hosp. oMiami, Inc., 330 F.3d 1313, 1316 (11@ir. 2003)



(quotationmarks omitted). When detemining whetheremployeesare similarly situated“it is
necessaryo considerwhetherthe employeesare involvedin or accusedof the sameor similar
conductandaredisciplinedin differentways.” 1d. (quotationmarksomitted) seealso Maniccia
v.Brown, 171 F.3d 1364, 1368 (11@ir. 1999) (We requirethatthe quantityandquality of the
comparator’'snisconduct baearlyidenticalto prevent courtérom secondguessingemployers’
reasonablelecisionsand confusingappleswith oranges.”).

Plaintiff allegesthat he is black, that he was an “exemplary employe€, and that his
employmentwas terminatedbefore hewas given any sort of discipline. DE 18 at 1, 4-5. He
allegesthat otheremployeeshavebeendisciplinedfor “clearly inappropriate behaviordnd he

givesexamplesof employeesvho weredisciplinedfor “yelling andcussing,” “insubordination,”
and“snatching[a] personalcell phone.” Id. at 4-5. Plaintiff hasnot allegedthat any similarly

situatedemployeewastreatedmorefavorably. Specificaly, he hasnotallegedthatanemployee
involved in or accusedof the sameor similar conduct—attemptingto assaultfan employee]
sexually—wastreateddifferently. Seeid. at 3-5. Plaintiff hasnotpleda plausible § 198&laim

of racialdiscrimination.

Plaintiff also hasnot pled a plausible § 198tetaliationclaim. As discussedbove,
Plaintiff contendsthat he was retaliatedagainstfor disciplining an employee,which is not a
statutorilyprotectedactivity. Seeid. at 3; seealso TotalSys.Servs, 221F.3dat1174.

Whenamorecarefullydraftedcomplaintmight stateaclaimfor relief, aplaintiff generally
must begivenatleastonechancdo amendhecomplaintbeforeacourtdismissesheactionwith
prgudice. Bryantv. Dupree 252 F.3d 1161, 1163 (11tir. 2001). A court neednot allow

amendmentvhen(1) therehasbeenunduedelay,badfaith, dilatory motive, or arepeatedailure

to cure deficienciesby previouslyallowed amendments(2) allowing amendment woulccause



undue prejudicéo the opposingparty; or (3) amendmentould befutile. Id. Here,Plaintiff has
amendecdhis Complainbnce. The Court concludethatit is appropriateo give Plaintiff onefinal
opportunityto amendhis Complaintto cure his pleadingdeficienciesandto pleada plausible
§ 1981claimbeforethe Courdismissesheclaimwith prejudice.ConsequenthyRlaintiff's § 1981
claimis dismissedvithout prejudice.

C. Due Process

The FourteenthAmendmentright to due procesappliesonly to statesand stateactors.
SeeU.S.ConstamendXI1V, § 1(“No stateshall. . . depriveanypersorof life, liberty, or property,
without due process d¢aw . . ..”); United Statesv. Morrison, 529U.S. 598, 621 (2000§“The
principle hasbecomefirmly embeddedn our constitutionallaw that the actioninhibited by the
first sectionof the Fourteenth Amendmeistonly suchactionasmayfairly besaidto bethat of
the States. That Amendment eects no shield against merely private conduct, however
discriminatoryor wrongful.” (alterationand quotationmarksomitted)). Plaintiff cannotmaintain
a dueprocesslaim againstDefendantwhich is not astateor astateactor. Becausgpermitting
Plaintiff to amendhis due processlaim would be futile, the claim is dismissedwith prejudice.
SeeBryant 252 F.3cat 1163.

D. Slander, Libel, and Defamation

Under Floriddaw, defamatiorencompassédsothlibel andslander.Fortsonv. Colangelq
434F. Supp. 2d 1369, 1378 n.13.D.Fla. 2006). To stateaclaim of defamation, glaintiff must
allegethat(1) thedefendanpublished dalsestatement(2) about theplaintiff, (3) to athird party,
and(4) thatthefalsity of thestatementausednjury to theplaintiff. Turnerv. Wells 198F. Supp.
3d 1355, 1364S.D. Fla. 2016). An employermay be held vicariouslyliable for the actsof its

employeesf the actswere committedwithin the courseand scopeof employmentand were



committed atleastin part,to furthertheemployer’sinterests.Carroll v. TheStreet.coninc., No.
11-CV-81173, 2014WL 5474061,at *9 (S.D. Fla. July 10, 2014);seealso Morera v. Sears
Roebuck & Cq.652F. App’x 799, 801 (11tiCir. 2016)(statingthatanemployeeactswithin the
scope of hi#mploymenif the conducis of the kindthattheemployeds hiredto perform,occurs
substantiallywithin thetime andspacdimits authorized orequiredby thework to be performed,
andis activatedby a purposeo servethe master).

Plaintiff allegesthat Defendant’'semployeesaretelling peoplethat he wasinappropriate
with femaleemployees.DE 18 at 5-6. He allegesthat, becausef thesefalse statementshe has
“a problemgettingjobsin otherplaces.”ld. at6. However,hehasnotallegedanyfactsto indicate
thatDefendanmaybeheldvicariouslyliable for thestatementsf its employees He hasnotpled
a plausibledefamatiorclaim againstDefendant.

The Court concludeghatit is appropriateo give Plaintiff onefinal opportunityto amend
his Complaintio cure his pleadingleficienciesandto pleada plausibledefamationclaim before
the Courtdismissesthe claim with prejudice. ConsequentlyPlaintiff's defamationclaim is
dismissedvithout prejudice.

E. Jury Trial Demand

DefendantontendghatPlaintiff waivedhisright to a juryby failing to demand a juryrial
in theinitial Complaint. The Court noteghat the initial Complaintwastitled “Complaint And
JuryTrial Demand.” DE 1-2at 1. Thattitle is sufficientto preservePlaintiff’s right to ajury.
SeeFed.R. Civ. P. 38(b)(1) (permitting a party to demanda jury trial in a pleading);seealso
LaMarcav. Turner, 995 F.2d 1526, 1544 (11@ir. 1993)(statingthata courtmust indulgesvery
reasonald presumptioragainstwaiver of theright to a jury). Defendant’smotion to strike

Plaintiff's demandor a jurytrial is denied.



IV. CONCLUSION

For theforegoingreasonsit is ORDERED AND ADJUDGED asfollows:

1. Defendant Motion to DismissFirst AmendedComplaintandto Strike Jury Trial
DemandDE 20]is GRANTED IN PART AND DENIED IN PART.

2. Plaintiff's First Amended Complains DISMISSED. Plaintiff's Title VII claim
and due processclaim are DISMISSED WITH PREJUDICE. Plaintiff's § 1981 claim and
defamatiorclaimareDISMISSED WITHOUT PREJUDICE.

3. Plaintiff mayrepleadhis 8§ 1981claim anddefamatiorclaimin aSecondAmended
Complaint, which shall be filed no later than April 1, 2019. This will be Plaintiff's final
opportunityto amendthe Complaint. Failureto file a SecondAmendedComplaintby April 1,
2019, mayresultin thedismissalof this actionwithoutfurthernotice. Plaintiff must includeall of
the allegationssupporting his § 198tlaim and dfamation claim in the SecondAmended
Complaint. The Courtwill not considerallegationsmadein prior Complaintsor additional
allegationgmadein anyrespons¢o amotionto dismisswhenconsideringany subsequennotion
to dismiss.

4. Defendantsnotionto strike the jurytrial demands DENIED.

DONE AND ORDERED in ChambersWestPalmBeach Florida,this 18th day oMarch,

20109.
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