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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:1%v-80872ROSENBERG/BRANNON
NORTH PALM MOTORS, LLC,
doing business as Napleton’s
Car Rental Center
Plaintiff,
V.

GENERAL MOTORS LLC

Defendant.
/

ORDER ON DAUBERT MOTIONS AND MOTION IN LIMINE

This mattercomes before the Court @efendaniGeneral Motors LLC’s (*GM”) Motion
to Exclude Opinions of Alan Barbee [DE 8PJaintiff North Palm Motors d/b/a/ Napleton’s Car
Rental Center’s (“Napleton”) Motion to Strike in Part the Expert ReportiahBr. Gaspardo and
to Preclude Related Testimony at Trial [DE ,8##d GM’s Motionin Limine[DE 88]. The three
Motionshave been fully briefed. The Court has carefully considered the Motions, the Responses
and Replies thereto, and the record and is otherwise fully advised in the premiség. réasans
set forth below(GM’s Motion to Exclude iDENIED, Napleton’s Motion to Strike GRANTED,
and GM'’s Motionin Limineis DENIED WITHOUT PREJUDICE .
l. GM’s Motion to Exclude Opinions of Alan Barbee

Napleton retained Mr. Barbee as a “forensic accountant[] and damage expert[]” to
“calculate damages assocteith the alleged acts in the Second Amended Complaint . . .

assuming liability.” DE 871 § 2. He performed his analysis “solely for [that] purposéd: 5.
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He opines that Napleton “suffered total damages in the range of $7,795.595 . . . ancb$6,495,
. . . associated with the allegations in the Complaild. T 5, 55, 56.
A witness who is qualified to testify as an expert may offer opinion testimony if

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier bfact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles methods to the facts of
the case.

Fed. R. Evid. 702. The proponent of expert testimony “must demonstrate that the witness is
gualified to testify competently, that his opinions are based on sound methodology, and that his
testimony will be helpful to #trier of fact.” Cook ex rel. Estate of Tessier v. Sheriff of Monroe
Cnty., Fla., 402 F.3d 1092, 1107 (11th Cir. 2005). While a district court serves as a “gatekeeper”
to the admissibility of expert testimony, the evaluation of credibility and peremess of
testimony is reserved for the junyQuiet Tech. DEB, Inc. v. HurelDubois UK Ltd, 326 F.3d
1333, 1340-41 (11th Cir. 2003).

GM does not contest Mr. Barbee’s qualifications to testify as a damages.eRather,
GM contends thahis opinionsmust be excluded because he based his damages calculations on
the allegation#n the Second Amended Complaint, accepting them as true, and did not include in
his calculations facts that, according to GM, caused Napleton’s damages eithelaomin part
Specifically, GM argues that Mr. Barbskould have factored some or all of the following into his
calculations: (1)that Napleton’s losses are attributable to the wrongful acts of others, as

demonstrated by the fact that there are state criminal chpegeling againdtapletonManager
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Rick Boyce ad his assistant and the fact that Napleton has sued individuals and entities including
Custom Fleet Services d/b/a Auto Rentals of the Palm Bedbthet® Rentals”), Schumacher
Chevrolet Manager George Bengston, Boyce, and Boyce’s assistant in staté (@putiat
Napleton’s business was declining prior to any alleged actions by 3Mhat Napleton had no
plan to order 2016 model year GM cars and was unaware that Boyce had ordered ) taas;
Napleton would not have continued to operate until 2083;that Napleton did not mitigate its
damages;and (6) that Napleton cannot “identify a single customer that was turned away due to a
lack of inventory’® According to GM, Mr. Barbee’s opinions are speculative, unreliable, and
unhelpful to a jury because his calculations do not incorporate these fact

GM repeatedly asserts its Motion to exclude Mr. Barbee’s opinions that Napleton must

prove that GM’s attons caused damage$ee e.g, DE 87 at 56, 10, 15. Napleton does not

L As discussed in the Order denying GM’s Motion for Summary Judgment, teecstainal and civil cases are
ongoing, and the parties have not briefed whether any allegations, admissions, or finttinge casearebinding
in this action.

2GM points todecreases ilNapleton’s revenue for the months of May through September 204f§ue that the
business was declining. DE 87 at1D. Mr. Barbee considered Napleton’s revenue for 2011 thnmigi2015 in
making hisdamage<alculations. DE 84  31. He explicitly addressg in his report why he did not consider
Napleton’s revenutor the months of May through September 2015 in making his calculatigns.

3 This issue is the subject of GM’s Motion for Summary Judgment, whielCourt denieby separate Order.

4 Mr. Barbee calculated the profits that Napleton would have earned but for &ibtedactions “for the period
October 2015 through 2033.” DE-87) 47. Asaddresseih the Summary Judgment Order, there were discussions
among Napleton employees durin@l® aboutvhether Napletomould maintain its inventory of rental cars or would
instead discontinue the business. Whether Napleton would have continued to apem@tesf period of timbad it
received the 2016 model year GM cars that it purports to dvalezed is a question of fact.

5 GM’s mitigation affirmative defense is alsddresseth the Summary Judgment Order and involves fact questions

6This issuetoo, is addressedh the Summary Judgment Order. Napleton’s Rule 30(l)é6ignee testified that he
was “sure there were customers turned away” during 2016 due to a lack of cargplletdiN“did not have cars for
customers that came in” for an unspecified period of time, and that Napletedethéo scurry to get cars so the
customers weren't turned away.” DE-86 at 45. Whether this testimony is not credible because the designee did
not name particular customers that were turned away is an issuifpr

3
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dispute that it bears the burden of proof for its claims, including the burden to prove causation
According to Mr. Barbee’s report, however, he was not retained to assist Napleton in proving
causation.SeeDE 87-1 T 2. He does not purport to be a liability or causation expert. He testified
at deposition that he was “not opining regarding liability” and that whether Napletorés lwsse
“attributable to someone else other than GM” was “something for the triactofo determine.”

DE 872 at 3.

If it is GM’s belief that facts outside of those alleged in the Second Amended Complaint
are pertinento Napleton’s loses GM may raise those facts to the jury at trial. GM Wwasto
guestion Mr. Barbee at deposition, and will be able to question him onrexassnation at trial,
regarding whether and how those facts, if found by the jomyactthedamagegalculations. To
the extent thahis answers are unsatisfactdy GM, it may call a rebuttal expertt is the jury’s
role to determine the course of events that occurred anevatuate the credibility and
persuasiveness ofdlestimony. Thejury will be instructed abownyfindings that it must make
as to liability and causation befoiteturnsto a calculation of damagesiowever, Mr. Barbee’s
opinionsarenotrenderednadmissiblebecause he did not accept the existence of facts albgged
GM and incorporate them into his calculations. GM’s Motion to Exclude Opinions of Alan Barbee
is denied.

Il. Napleton’s Motion to Strike in Part the Expert Report of Brian Gaspardo

GM retained Mr. Gaspardo to provide a rebuttal report in response to Mr. Barbeert.
SeeDE 84-2. Napleton does not contest Mr. Gaspardo’s qualifications to provide experotgstim
on damages. Napleton argues, however, higreport goes beyond providing opinioongs

damagesnd offers multiple opinions on legakues Napleton maintains that these additional
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opinions,constitutinga significant part of his report, must be stricleg that any testimony by
him on these opinions must be excludedrial SeeDE 843 (demonstrating the portions of the
report that Napleton wishes to have stricken).

“Rebuttal experts may present evidence that is ‘intended solely to contradict or rebut
evidence on the same subject matter identified by another’paBurger King Corp. v. Berry
No. 1820435CIV, 2019 WL 571483, *2 (S.D. Fla. Jan. 8, 2019) (quoting Fed. R. Civ. P.
26(a)(2)(D)(ii)). “Rebuttal testimony is permitted only when it directigr@sses an assertion
raised by an opponent’s expertdd. (quotation marks omittedgee also Ohio State Troopers
Ass’n, Inc. v. Point Blank Enters., In&lo. 18CV-63130, 2020 WL 1666763, *3 (S.D. Fla. Apr.

3, 2020) (stating that “the information provided by the rebuttal expert [must] repelflitheative

expert testimony of the other party”). “A rebuttal opinion should not be used to advance new
arguments or present new evidencdurger King Corp. 2019 WL 571483, at *2 (quotation
marks omitted).

As discussed above, Napleton retained Mr. Barbee to provide expert opinions on
calculating damagesTo the Court’'s knowledge, Mr. Gaspangdasdisclosed a&sM'’s rebuttal
experton calculating damagesHis report is titled a “rebuttal report.'SeeDE 842 at 2 GM
refers tohim numerous times as a rebuttapext retained to provide rebuttal opinion testimony.
See generallpE 92. GM does not contend thewas disclosed as a primary expert to provide
opinions on additionaksues such as liabilitgausationand mitigation

Yet Mr. Gaspardo’s report provides opinions that go beyond the suimatter of
calculating damages For examplehe opines that GM actetreasonably” whenBoyce and

Bengstonplacedorders for2016 model yeacarsbecause GM was “entitled to rely” on the
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representations that those individuals ma&eeDE 842 at § 7, 19 Mr. Gaspardo opines that
“itis clear” that the car orders were for Auto Rentals, not for Napleton, beébimeton’s never
authorized the purchase internally,” there is “no documentation of any vehicle gaiptha and
2016 Model Year agreement,” and Napleton management “did not know the vehicles had been
ordered from GM” and “did not believe the vehicles were comirfg@ge d. at 1011, 15, 18 He
opines that GM was “not the proxineatause” of any losses that Napleton suffelg@de d. at 5
11, 19, 21 He opines that the proximate cause of Napleton's logsesinstead the criminal
activity of its employees and Napleton'’s failure to discover and prevent that draoiivity due
to a lack of management, control, and oversi@ee d. at 58, 12, 19.He opines that any losses
to Napleton “could not be considered ‘foreseeable’ by GM” because GM could not have
anticipated thigriminal activityand mismanagemengeed. at 11, 21.
Mr. Gaspardo furtheopines that Napleton now “attempts to blame GM for Napleton’s
failure to manage and monitor its own employees” and that Napleton
implies that GM should have reacted with alarm to a seemingly normal course
request from a single customer validated by two different sources while,
simultaneously, Napleton’s management could remain ignorant and complacent to
the systematic destruction of their core business over a period of many mahths wi
obvious and repeated warning signs.
See idat 1011. He opines that “[sJome amount of mitigation would have been warranted” and
that Napletorfwholly failed to mitigate"damage$ecause it “took no efforts to obtain inventory
from any other sourcednd failed to address its declining revenSeed. at 56, 810, 13-16, 19,
21. He opines that the “responsibility and economic implications [for failing to tims $0

mitigate] rests with Napleton’s.’See id.at 19. In addition, portions of Mr. Gaspardo’s report

recite legal principles.See id.at 67 (explaining that damages for lost profits requires “that a
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defendant perpetrated a wrongful act and [that] the defendant’s behavioewpasximate cause
of the economic harm claimed” and that “damages typically also need to have d&smmably
foreseeable at the time of contracting” (quotation marks omitted)at 12 (explaining that the
“mere presence of losses does not imply a causal relationship or attrgpdagiility for those
losses”).

Like Mr. Barbee, Mr. Gaspardo can be asked to opine as to how certgjrif flactnd by
the jury,impact the damages calculatiorfS8ee Pandora Jewelers 1995, Inc. v. Pandora Jewelry,
LLC, No. 0961490C€IV, 2011 WL 2295269, *5 (S.D. Fla. June 8, 2011) (stating that a “rebuttal
expert can testify as to the flaws that she believed are inherent in another expertshat
implicitly assumes or ignores certain facts” and that “a-aetlepted way to criticize damages
estimates” is for the rebuttal expert to testify that, while the expeptat implicitly assumes facts

X, Y, and Z, the expert’s “analysis is seriously flawed if the jury does not accept X, Y,asd Z

true” (quotation marks omitted)). This, in fact, is what GM purports to seek to do through

Mr. Gaspardo’s testimonySeeDE 92 at 12 (asserting that Mr. Gaspardo “is accounting for other
potential contributing factors to Napleton’s alleged damages that were not cahsihere
Mr. Barbee and are necessary to consider in an appropriate lost profits calculation”

But Mr. Gaspardo has been identified as a rebuttal expedlonlating damages. He has
not been identified as a primary expert on the additional issues on which he ppireseport:
what course of events occurred, whether GM acted reasonably, whether GM \pesxihmate
cause of Napleton’s losses, whether Napleton was the proximate cause of itssesnvibether
Napleton’s losses were foreseeable to GM, whether Napleton coslibuld have taken any

measures to mitigate its damages, and basic legal prisciple
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In addition, even if Mr. Gaspardo had been identified as a primary expert on sues is
the Courtis not satisfiedhatthe opinions that he givem some or all of thesssueswvould be
necessary oappropriatefor presentation to a juryGM has not demonstrated that the opinions
that he gives on factual issuefor example his opinions on what course of events occurred, such
as that Napleton did not authorize a purchase of 2016 model year GM cars or know that cars had
been ordered-require “scientifc, technical, or other specialized knowledg&éeFed. R. Evid.
702(a) see alsaCook ex rel. Estate of Tessid02 F.3d at 1107 (stating that the proponent of the
expert testimony carries the burden under Rule 702). Amtkwn expert may offeppinion
testimony on an ultimate issue of fact, an expert may not opine on ultimate legal congclusions
“testify to the legal implications of conductgr “merely tell the jury what result to reach.”
Montgomery v. Aetna Cas. & Sur. C898 F.2d 1537, 154 1th Cir. 1990)see alsKnight ex
rel. Kerr v. MiamiDade Cnty, 856 F.3d 795, 8089 (11th Cir. 2017) (stating that “proffered
expert testimony generally will not help the trier of fact when it offers nothing rharewhat
lawyers for the parties caargue in closing arguments” (quotation marks omitiedi)ted States
v. Delatorre 308 F. App’x 380, 383 (11th Cir. 2009Moreover,Mr. Gaspardo’s recitation of
legal principlesin his report infringes on the Court’s role to charge the jury throughutiye
instructions. SeeCommodore€nt. Corp. v. McClary879 F.3d 1114, 1129 (11th Cir. 2018)
(explaining that “an expert withess may not substitute for the court in charging the judingga
the applicable law” (quotation marks omittedy)ontgomery898 F.2d at 1541 (stating that “the
court must be the jury’s only source of law”).

For these reasons, Napleton’s Motion to Strike in Part the Expert Report of Brian L.

Gaspardo and to Preclude Related Testimony at Trial is granted in that Mr. dé&spgport is
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stricken and his testimony is excluded to the extent that he seeks to opine on issues beyond the
subject matter of calculating damages. Napleton has provided a copy of Mr. Gaspgrda’s r
that redacts the portions of the report that Napleton contends are inapprofeafeE 84-3.
Upon the Court’s review, the redacted report accurately reflects the Couritp abbut which
portions should be stricken. To the extent that GM believes that any tdndpgagethat is
redactedn docket entry84-3 canbe unredacted while remaining consistent with this Qitther
Federal Rules of Evidence, and relevant caseaM may raise the issue at trial in the form of
arguments targeted to specific language in the report, suppottelégal authority
II. GM’s Motion in Limine

GM seeks to exclude three categories of evidence, which the Court addrasses

A. Evidence of GM aiding, abetting, or conspiring

First, GM seeks to exclude “any mention or reference that GM or its emplogiedsaad
abetted or conspired with any person or entity to ‘divert’ vehicles or customers’Napheton to
Auto Rentals “or put Napleton’s out of business.” DE 88 at 1. GM does not identify any evidence
that it seeks to have excluded. In fact, GM argues thed tiseno evidence that GM conspired
with or aided and abetted any person or entity to destroy Napleton’s busisessd. at 2, 7,
9-10. Thus, according to GM’s own argument, there is no evidence for the Court to extiude
becomes apparent atialr that Napleton seeks tmtroduce evidence that GM believes is
inadmissible, GM may reaise its argument in the context of specific objections to particular
pieces of evidence.

To the extent that GM seeks to preclude Napleton’s attorneys from makjmgents

during the openings or closings that are beyond the evidence, asking questions of witnesses that



Case 9:19-cv-80872-RLR Document 107 Entered on FLSD Docket 10/30/2020 Page 10 of 12

are beyond the evidence, or using language that GM considers inflammatory, the Cuart at t
stageis unprepared to impose limits on the arguments, questioning, or language to be utilized at
trial. The Court will evaluate specific objections to arguments, questioning, or larajuinige
GM’s Motion as to this category is denied without prejudice.

B. Evidence of GM violating policies and procedures

GM next seeks to exclude evidence “that GM or its employees violated or acteatycont
to GM’s policies and proceduresld. at 1. GM’s Motion does not identify the evidence that it
seeks to have excluded or th&rticularpolicies and procedures at issue. Napletmmtersghat
whether GM violated its policies and procedures is relevant to wHeMaomplied with its duty
of good faith and fair dealing. GM’s response to this argument is that the “duty of good faith and
fair dealing only applies to contracting parties,” and “there is no contract betweennGM a
Napleton’s for 2016 model year vehicles.” DE 105-&t 6As addressed in the Order denying
GM’s Motion for Summary Judgmenwhether there was a contract betwdenpartiesor 2016
model year cars remairns dispute. Therefore, the Court cannot conclude at this stage that
evidence that GM @y have violated policies and proceduigsrrelevant SeeRodriguez v.
GeoVera Specialty Ins. Ga126 F. Supp. 3d 1334, 1339 (S.D. Fla. 2019) (“In order to exclude
evidencein limineit must be inadmissible on all potential grounds.” (quotation marktexd)).

The Court will analyze admissibility, including applying the balancing test under Fed. R. Evid.

10
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403, at trial in the context of specific objections to particular pieces of evid&es. Motion as
to this category is denied without prejudice.

C. Evidence thata GM employeewould haveacted differently in hindsight

Finally, GM seeks to exclude employee Jared Jenson’s deposition testimony that, “with the
benefit of hindsight,” he “could, should, or would have taken different actions otheretiisny
upon Napleton’s authorized agent.” DE 88 at 1M points to Jenson’s testimony, when asked
what he would do “different[ly],” that he would ask more questions and speak to more people,
rather than rely on the representations of one afiere, Boycef SeeDE 883 at 1617.
Napleton counterthat this testimony iselevant to whether GM complied with its duty of good
faith and fair dealing.GM argues in respondbat Jenson did act reasonably and in good faith
because he “was entitledrigly upon” Boyce’s representations and “was unaware of Boyce’s illicit
activities” DE 88 at 13; DE 105 at9. GM's arguments involve factual issues that cannot be
resolved upon a Motiom Limine In addition, the Court natehat GM’s own rebuttal gert
report of Mr. Gaspardo indicates that Ghyseek to introduce evidence tlitzdicted reasonably,
and GM does not explain why Napleton would nothétled to introduceebuttalevidence on

that point. See, e.gDE 84-2 at 5, 7.

" The parties also dispute whether GM violated any policiesamepures. Specifically, Napleton contends that GM
violated its policy that GM “dealerships and affiliates” are not assignedAd¢eeunt Numbers (“FAN") by assigning

a FAN to its affiliated rental car company, Auto Rentals, so that GM could diee@rs that Napleton had ordered
to Auto Rentals, thereby driving a competitor out of business when Napéetceed cars to provide to customers.
DE 101 at 910; seeDE 1024 at 2. GM responds thtitere was no policy violation because its policy is that GM
dealerships are not assigned FANs, and Auto Rentals is not a dealership. 8t <#eDE 1051 at 34. What
GM'’s policies were, whether they were violated, and the relationship betweem@®uto Rentals are factual issues
that cannot be resolved upon a MotiorLimine

8 GM also points to testimony by Jenson about his “understanding” or “belie[f]” about what eeentred.SeeDE

88 at 1213; DE 883 at 1112, 1516. This testimony is distinct from Jenson’s testimony about how, in hindsight,
would act differently. GM provides no argument or authorityafproposition that Jenson’s recitation of the course
of eventds inadmissible.

11
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GM alsomaintainghat this hindsight testimony is akin to evidence of subsequent remedial
measureshat is inadmissible under Fed. R. Evid. 407. GM has providealtimrity equating
evidence of how an individual, in hindsight, would act with evidence of a subsequentatemed
measurenorhas GM provided authority addressing hindsight evidence in the context of Rule 407.
Moreover, subsequent remedial measure evidence is admissible for some puwrplosEs for
impeachment.SeeFed. R. Evid. 407. For these reasons, the Court cannot conclude at this stage
that Jenson’s testimony is inadmissibl&M’s Motion as to this category is denied without
prejudice.

Based on the foregoing, it @RDERED AND ADJUDGED that:

1. GM’s Motion to Exclude Opinions of Alan Barbee [DE 87DENIED.

2. Napleton’s Motion to Strike in Part the Expert Report of Brian L. Gaspardo and to

Preclude Related TestimonyTial [DE 84] isGRANTED.
3. GM’s Motionin Limine[DE 88] isDENIED WITHOUT PREJUDICE .

DONE and ORDEREDIn Chambers, West Palm Beach, Florida, 8k day ofOctober

2020.
( ‘j’%@ﬁ&u A KR@J\W
ROBIN L. ROSENBERG

Copies furnished to: Counsel of Record UNITED STATES DISTRICT JUDGE
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