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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-81734-CIV-ALTMAN
WESCO INSURANCE COMPANY,

Plaintiff,
V.

BLAISE A. REPASKY, et al,

Defendants.
/

ORDER GRANTING MOTION FOR
FINAL DEFAULT JUDGMENT

The Plaintiff servedts Complaint on eacbf the Defendants [ECF Nos. §, 22, 18, 19]
One of the Defendants, Michael Dean, filed a Motion for Extensionmné To Respond to the
Complaint [ECF No. 13}-which the Court grantedeePaperless Order Granting in Part Motion
for Extension of Time [ECF No. 14]. But Dean then failed to file thgponse or to move for any
other extensions.The remaining DefendantsBlaise Repasky Blaise A. Repasky, P.C.
Alexander Repaskyand Repasky & Repasky (collectively, the “Michigan Defendantsigver
appearedn the caser responded to the Complaitccordingly, on April 10 and 16, 2020, the
Clerk enteredDefaults against the DefendafBSCF Nos. 23, 25]The Plaintiff then filed this
Motion for Final Default Judgment (the “Motion”) [ECF No. 27]. Nof@=dant has responded to
the Motion.

THE FACTS

In this declaratory judgment actiotine Plaintiff seeks declaratiorof its rights under @

insurance policy iissuedto two of the DefendantOn December 10, 2018, Blaise Repasky

(“Blaise”), the sole proprietor dBlaiseA. Repasky, P.C’.,completed aenewalapplication(the
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“Application”) for a professional liability insurance polissued byhe Plaintiff, Wesco Insurance
Company (“Wesco”) SeeCompl. 1 4, 5, 13, 150n that Application, Blaise affirmatively
represented thati) he isnot an employee of any other entity; (i) he shares no cases with other
attorneys or law firms; (iii) he shares no letterhead with othermatys or law firms; (iv) he refers
no clients to other firms; and (v) he does not work as an independentctarfoa other firms.
See idf 14.Relying on Blaise’s representations, Wesco issued Policy No. WPP 1023186 07
the coverage period of January 7, 2019 to January 7, Z229idy 15;see also idEx. A (the
“Policy”). The Policy made clear that, by signing and accepting coverage, Blaibe (f@sured)
was confirmingthe veracityof the Policy’s representationsseeCompl. I 22 (citinghe Policy).

ThePolicy containscertain exclusions. For example, the Potiogsnot apply to any claim
arising out éthe Insured’s actions in his capacity as “a former, existing omppotise officer,
director, shareholder, partner or manager of a business enterpnisdess such enterprise is
named in the Declarationdd. § 21.The only entity listedin the Policy’s Declarations Blaise
A. RepaskyPC. See idf 19; see alsdPolicy at 4.The Policy also desnot apply to any claim
premisedon dishonesbr fraudulentconduct by the Insure®eeCompl. 1 19; Policy at 13.

In Septerber of 2019, Michael Dean filed a complaimt the 15th Judicial Circuit in and

for Palm Beach County, FloridagainsBlaise Repasky, Alexander Repasky, and tharfirm—
Repasky &Repaskythe “Underlying Action”) See id T 23-25see also idEx. 2[ECF No. &
2] (the “Underlying Complaint”). In thatomplaint, Deanallegedthat Blaise and Alexander
Repaskyhadheld themselves out as a léwn (Repasky & RepasByand that héad hired them
in two lawsuits SeeCompl. 1 26-29.

At some point after becoming aware of tbaderlyingAction, Wesco filed thi€omplaint

for declaratory reliefin its Complaint, Wesco asks the Court to declaet it has no duty to



defend or indemnify the Repaskys in thaderlying Action for three rasons See generally id.
First, Wescoargues thathe Policy does not cover theamagedean seeki the Underlying
Complaint becausg1) neither Alexander Resky nor Repasky & Repasky are named in the
Policy, and (2)Blaise Repasky liedbouthis asso@tionwith other legal partnershipSee idat
Count I.SecondWescosaysthat, because th&nderlying Action arises out of Blaise’s actions as
a partnerof Repasky & Repaskya firm not covered by the Poligythe Underlying Action is
subject toExclusion D of the PolicySee idat Count I1.Third, Wesco avershat Exclusion A of
the Policy also appliesbecause théJnderlying Complaint alleges fraudent and deceitful
conduct See idat Count Ill. In the alternative, Wescseeksrescissiorof the Policy. See id at
Count IV.

After the Clerk entered defaults against the Defend&wescofiled a motion for final
defaultjudgment.See generallivot. This Order follows.

THE LAW
l. Choice of Law

A federal coursitting in diversitymust apply the choieef-law rules of the forum state.
SeeKlaxon Co. v. Stentor Elec. Mfg. C&13 U.S. 487, 496 (1941BecauseNesco filed this
action in Florida, this Coufimust determine which stdtesubstantive law the Floriddupreme
Court would choose to govern interpretation of We$cg policy, as it is] ‘bound to decide the
case the way it appears the stataghest court would.’Shapiro v. Associated Int'l Ins. C899
F.2d 1116, 1118 (11th Cit990) (quotingTowneRealty, Inc. v. Safeco Ins. Co. of ABb4 F.2d
1264, 1269 n. 5 (11th Cil988)) see alsdJ.S. Fid. & Guar. Co. v. Liberty Surplus Ins. Cqrp.
550 F.3d 1031, 1033 (11th Cir. 2008)

“Florida courts traditionally have applied the doctrindegfloci contractusand held that



the law of the state where the contract was made or to have been performed tjowverns
interpretation of the contrattLiberty Surplus Ins. Corp550 F.3dat 1033 Wesco’s welipled
allegations, coupled withhe voluminous attachments to its Complaint, make clear that the
Contract was executad Michigan by Blaise Repasky (a Michigan resident), in his capasity
owner of Blaise A. Repasky, P.C. (a Michigamtity), andwas thersubmitted to altaPro (an
associate of Wescdgcation in Mchigan. Michigan Lawhereforeapplies.

. Michigan Contract Law

“An insurance policy is similar to any other contractual agreemeht tlaus, the cours
role is to‘determine what the agreement was and effectuate the intent of the 'pathied. v.
Drielick, 496 Mich. 366, 37273 Mich. 2014) (quotindAuto-Owners Ins. Co. v. Churchma#40
Mich. 560, 566, 489 N.W.2d 43M(ch. 1992). That intent“is presumed teeside within the
contractual languageScott v. State Farm Fire & Cas. C86 F. Supp. 3d 727, 733 (E.D. Mich.
2015) (citing Klapp v. United Ins. Grp. Agency, In663 N.W.2d 447, 458Mich. 2003). The
Court mustreadthe contract as a whodendgive meaning to each of its ternSeeéWilkie v. Aute-
Owners Ins. CQN.W.2d 776, 781 n. 11 (Mich. 2003)hena policy defines its own termsand
so long ashe definitions lack ambiguity-thosedefinitions controlSeeHenderson v. State Farm
Fire & Cas.Co, 596 N.W.2d 190, 193 (1999)

“Under Michigan law,an insurance company has a contractual obligation to defend and
indemnify its insured ‘with respect to insurance afforded by the pdfithe policy does not apply,
there is no duty to defend.Scott 86 F. Supp. 3d at 738leaned up)Regardingexclusions“[i]t
is impossible to hold an insurance company liable for a riskl indi assume,”and, thus, “[c]lear

and specific exclusions must be enfortddunt, 496 Mich.at 373(cleaned up).



[11.  Default Judgment

UnderFederal Rule of Civil Procedure 55(b)(&)is Courtmayenter a final judgment of
default against a party who has failedéspondo the complaint. “[A] defendant’s default does
not in itself warrant the court entering a defgudtgment.” DirecTV, Inc. v. Huynh318 F. Supp.
2d 1122, 1127 (M.D. Ala. 2004) (alteration in original) (quotMighimatsu Constr. Co., Ltd. v.
Houston Nat'l Bank515 F.2d 1200, 1206 (5th Cir. 197%}ranting a motion for default judgment
is within the trial court’s discretionSee Nishimatsib15 F.2d at 1206But, kecause a defendant
is notdeemedo admit facts that are not welled or to concedeconclusions of law, the trial court
must first determine whether there is a sufficient basis in the ptpéali the judgmentSee id.
see also Buchanan v. Bowm&20 F.2d 359, 361 (11th Cir. 1987).

ANALYSIS

Accepting Wesco's welpled allegations as true, the Court finds ttie Policy does not
cover Blaise’s conduct The Motion for final default judgment as t@ount | is therebre
GRANTED. TheCourt also finds that Wesco has satisfied its burden of showingetteat if the
Policydid apply Blaise’s actions would fall into (at least one of) Hadicy’s exclusionsWescos
Motion as to Count lis thuslikewise GRANTED.

First, as to the Polic itself. In determining whether the Policy appli¢se Courtmust
accepiWesco’s wellpled allegations as trugeeNishimatsy 515 F.2d at 120&\nd, in construing
the terms of the Policynder Michigan lawthe parties’ intert-as elucidated by the pfaiand

ordinary meaningf the Policy’'sterms—controls.SeeScotf 86 F. Supp. 3@t 733 cf. A. Scalia

! Decisions of the former Fifth Circuit issued prior to Octoher981 are binding precedent in
this Circuit.See Bonner v. City of Prichar@61 F.2d 1206, 1207 (11th Cir. 1981) (en banc).
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& B. Garner,READING LAW: THE INTERPRETATION OFLEGAL TEXTS 69 (2012) (“The ordinary
meaning rule is the most fundamental semantic ruieterfpretation.”).

The Policywassighed by Wesco arBllaise A. Repasky, PGeePolicy at 21.The only
entitythe Policylistsas a “Named Insured” is Blaise A. Repasky;-P@hichthe Policydescribes
as having onlpneattorney.See idat 4. Under the Policy, coverage applies only to a claim “arising
out of an act or omission in the performance of legal services bgdheed or by any person for
whom the Iisured is legally liablé.Id. at 8. “Legal services” igurtherdefinedto include“services
performed by an Insured for others as a lawyewonly if such services are performed for a fee
that inures to the benefit of the Named Insurédl. (emphasis addedBut Wescoallegesthat the
services underlying the Underlying Complaint inured to the benefiepasky & Repasky-and
not to Blaise A. Repask{C (i.e. the “Named Insured’5eeCompl. I 42 Acceptingthose wel
pled allegations as truthe Court concludes th¥¥esco is entitledo a final defauljudgmentas
to Count | of its Complaint.

Secongdthe exclusionsUnder Michigan law, f the Policy’s exclusions are “[c]lear and
specific” they “must be enforcetl Hunt, 496 Mich.at 373.Section IVof the Policy“clear[ly]”
stateghat it does not apply “to any claim based on or arising out of ainda's capacity as. .a
former, existing, or prospective officer, director, shareholder padnenanager o business
enterprise . .unless such enterprise or organizat®named in the Declarations.” Policy at 13.
In those Declarations, th®licy “specifidally]” lists only one entity-Blaise A. Repasky, PGee
Policy at 4.

And yet, Wesco avers that, in the Underlying Compl@idjse Repaskywassued inhis
capacityasa partner of Repasky & Repaskyandnot in his capacity athe sole proprietor of

Blaise A. Repasky, PGeeCompl. § 40; Underlying Complaist 1.Acceptingthosewell-pled



allegations as true, th@ourt finds that théJnderlying Action isexcluded from the Policy’s
coverage—andthatWesco ighusentitled to a final defaujudgmentas toCount Il.
ok
Becausehe Court will entera final default judgment as to both Counts | and-dhd
because those counts entifiescoto all the relief t seeks—the Court need natddresdVesco’s
argumers aboutCounslIl (an alternative theory of liabilitygr IV (an alternative form of relief).
Accordingly, the Court hereby
ORDERSAND ADJUDGES that he Plaintiff's Motion for Final Default Judgment [ECF
No. 27] iSGRANTED as follows:

1. The Court herebDECL ARES that the Plaintiff, Wesco Insurance Company, has no
duty to defend or indemnifhe Defendants-Blaise RepaskyBlaise A. Repasky, PC
Alexander Rpasky and Repasky & Repaskyin the Underlying Action which is
pending in the Circuit Court for the 15th Judicial Circuit in andPfalm Beacy County,
Florida under case captiddean v. Alexander Repasky, et &ase No. 50 2019 CA
001979.

2. Under Federal Rule of Civil Procedure 58fiaal default judgment will be entered
separately

3. The Clerk of Courtshall CLOSE this case. All pending motions aBENIED AS

MOQOT. All pending hearings and deadlines aEERM INATED.



DONE AND ORDERED in Fort Lauderdale, Floride; ofJune2020.

ROY K. ALTMAN
UNITED STATESDISTRICT JUDGE
CC: counsel of record



