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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 20CIV-81173RAR

RAYMOND GIBSON, individually,and on
behalf of all others similarly situated

Plaintiff,
V.
LYNN UNIVERSITY, INC. ,

Defendant.
/

ORDER DENYING DEFENDANT'S MOTION TO DISMISS
PLAINTIFF'S AMENDED CLASS ACTION COMPLAINT

Far from Pink Floyd'ssdmonitionthat “we don’t need no educatiohstudents across the
country arevehementlychallenging universities’ decisions to shut down campuses and move
courses online in the face of the COVID pandena. This class action suit alleges tbatfendant
Lynn University(“Lynn”), a private universjtin Boca Raton, Floridebreached its contract with
students, or alternatively, was unjustly enriched when it closed its facilitesransitionedo
remote learningn March of 2020as the COVID19 outbreak accelerat@uthe United States

Before theCourt is Defendant’'s Motion to Dismiss Plaintiff's Class Action Complaint
[ECF No. 15] (“Motion”), filed on August 31, 2020. The Court having reviewed the Motion,
Plaintiff's Response [ECF No. 24|, Defendant's Reply [ECF No. 32], the partiegeaobf
supplemental authority [ECF Nos. 17, 30, 33, 43, and 44], and being otherwise fully advised, it is

ORDERED AND ADJUDGED that Defendant’dVotion to Dismiss Plaintiff's Class

Action Complaint [ECF No. 15] iDENIED for the reasons set fortterein.

! Pink Floyd, Another Brick in the Wall, Pt. Z¢lumbia Records 1979).
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BACKGROUND

Plaintiff Raymond Gibson, an undergraduate studentyain, contends that he and
similarly situated students contracted witynn for “live on-campus instruction and access to
campus facilitie$ and were deprived of the benefit of their bargain when Lynn closed its facilitie
and moved its courses online due to the CO¥fpandemic.SeeAm. Compl. 1, 3. Plaintiff
alleges that.ynn’s relationship with its students “is based on the terms and conditions set forth
inter alia, in Lynn’s Academic Catalog, in its University Policies, and its invoices, and isnatbr
by Lynn’s common course of conduct and procedurdd.’f 15. He indicates that Lynn offers
students the opportunity to enroll in one of three divisiotte-tJndergraduate Day Division, the
Online Division, and the Graduate Divisterand that when students enroll in the Undergraduate
Day Division, which costs more per credhan the Online Division, they are specifically
contracting with the university to providererson instruction and access to campus facilities and
activities 1d. 1 16-22.

Plaintiff contends thdtynn’s promises arset forth in a variety of univsity publications
and documents. For example, for students who enroll in the Undergraduate Day Division, Lynn’s
University Policies expressly state thHjtfe University believes that ... the classroom experience
is the most important part of the studemtiicational experience.ld. 1 30. Lynn’s Academic
Catalogalsoindicates that “[tlhe student’s involvement in classroom activities andssiseis is
encouraged and expected ... [tlherefore, attendance is not only important, but esséndal t
learning experience.”ld. I 31. Plaintiff alleges that thé&cademicCatalbg “boasts a rich and
lively on-campus student experienc@)tluding social activities, intramural sports, and a fitness

center. Id. § 37. He also asserts that the tuition and fees reflected in his invoice for the Spring
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2020 term clearly reflect enroliment in the University’s Undergraduate Dayi@ivisd. § 47.
Plaintiff contends that he and similarly situated students are entitltlet@rorated portion of
tuition and fees necessary to compensate them for the difference in valeerbethat they
bargained and paid for and what they received.™] 119.

In its Motion to Dismisdor failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6)
Lynn contendghat the Amended Complaint does not allege any contractual pra/igquiring
Defendanto provideexclusivelyin-person education or requiriegefund of fees.SeeMot. at 6
12. Lynn assertshat, in fact, the University Policies cited by Plaintiff expresslyedtat “[t]here
will be no refund of tuition, [or] fees ... in the event the operation of the University is suspende
at any time as a result of an act of God, strike, riot, disruption or for any oteensdaeyond the
control of the University.”ld. at 9.

Lynn further arguesthat Plaintiff fails to allege a materibfeach and nespeculative
damagesthat Plaintiff ratified any alleged bregcand that impossibility and/or frustration of
purpose bar Plaintiff's breach of contract claind. at 1317. Lynn also seeks dismissal of
Plaintiff's alternative unjust enrichment claim, arguing that Plai(jithas an adequate remedy at
law because of its contractual relationship wigimn; and (ii) cannot establish that it would be
inequitable forLynn to retain the cost of tuition and other fees for the Spring 2020 samis
at 17-20.

LEGAL STANDARD

To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), “a complaint miusgtenc
‘enough facts to state a claim to relief that is plausible on its"fa¢¢unt v. Aimco Properties,

L.P., 814 F.3d 1213, 1221 (11th Cir. 20X@uotingBell Atl. Corp. v. Twomp| 550 U.S. 544,
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570 (2007)).“A ‘claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liahie foisconduct alleged.”

Id. (quotingAshcroft v. Igbal556 U.S. 662, 67@009)). When reviewing a motion to dismiss, a
court must view the complaint in the light most favorable to the plaintiff arepative plaintiff's
well-pleaded facts as trued. However, a court need not accept plaintiff's legal conclusions as
true. Sinaltrainal v. CocaCola Co, 578 F.3d 1252, 125(11th Cir. 2009)see also Igbal556
U.S.at678.

Further, when considering a 12(b)(6) motion to dismiss, the court’s résigenerally
“limited to the four corners of the complathtWilchombe v. TeeVee Toons, |ikb5 F.3d 949,
959 (11th Cir. 2009)quoting St. George v. Pinellas Count285 F.3d 1334, 1337 (11th Cir.
2002). However, thecourt may also consider “documents incorporated into the complaint by
reference and matters of which a court may take judicial notibellabs, Inc. v. Makor Issues &
Rights, Ltd, 551 U.S. 308, 322 (2007).

ANALYSIS

A. Breach of Contract

Under Florida lawthe elements of a breachadntract action are (1) a valid contract; (2)
a material breach; and (3) damagBgck v. Lazard Freres & Co., LL.A75 F.3d 913, 914 (11th
Cir. 1999) (citingAbruzzo v. Haller603 So2d 1338, 1340 (Fla. 1st DCA 1992)n its Motion,
Lynn argues that no contractual provision exiseghrdingin-person education and that even if
such an agreement existed, Plaintiff has not shown a material breach aspboolative damages.
Lynn further asserts ratification, impossibility, and frustration of purplesensesThe Court will

address thessrguments in turn.
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i.  WhetherPlaintiff sufficiently alleged theexistence of avalid contract amaterial
breach, and damages.

“Under Florida law, the legal relationship between a private university and a student i
‘solely contractual in character.”Sirpal v. Univ. of Miami509 F. App’'x 924, 929 (11th Cir.
2013) (quotinglallali v. Nova Se. Univ., Inc992 So2d 338, 342 (Fla. 4th DCA 2008))The
university‘may set forth the terms under which it will admit and subsequently graduate students
who subject themselves to the rules, regulations and regimen of the collebéduotingUniv.
of Miami v. Militang 184 So.2d 701, 704 (Fla. 3d DCA 1966))t is generally accepted that the
terms of that contractual relationship “may be derived from university publicatichsasuthe
student handbook and catafogd. (citing Jallali, 992 So2d at 342; Orzechowiz v. Nova Se.
Univ., No. 1362217CIV, 2014 WL 1329890, at *3 (S.D. Fla. Mar. 31, 2014A] student
handbook or publication can create contractual obligations on the part of universayettmeat
necessarily limited to théservice of providing a cdege degreé); see alsoMcCawley v.
Universidad Carlos Albizunc., 461 F. Supp. 2d 1251, 1257 (S.D. Fla. 200R)e university’s
publications are terms of an “implied-fact contract” rather than an express contrdeirzynka
v. St. Thomas Univ. of LaB10 F. Supp. 2d 1256, 1269 (S.D. Fla. 20Wi)liams v. Fla. State
Univ., No. 4:11€V-350-MW/CAS, 2014 WL 340562, at *6 (N.D. Fla. Jan. 29, 2014).

Here, Plaintiff alleges that he entered into a binding contract with Lynn f@enson
education when he enrolled in and paid for the Undergraduate Day DivisgsAm. Compl. |1
16-27. Plaintiff contends that the terms of that contract are dictated by the university’s
publications, policies, invoices, and the parties’ course of cond@ex.id 15. Throughout the
Amended Complaint, Plaintiff cites to portions of Lynn’s publications and polici¢stiggest

courses would be conductedperson and students would have access to campus facilities and
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activities. See idf130-41. At this early stagef the case—giventhat Florida law recognizes that
the university/studentontract may be implied in the university’s publicatiestese factual
allegations are sufficient fglead the existence of a valid contract feparson education.

Indeed,two caurts applying Florida lawrecentlydenied universities’ motions to dismiss
nearly identicabreachof-contract claims in the COVH29 context SeeRosado v. Barry Univ.
Inc., No. 1:26CV-21813, 2020 WL 6438684, at *3 (S.D. Fla. Oct. 30, 20206ncluding that
Plaintiff's “allegations thatDefendant]accepted $773 more per credit forpierson classes from
[Plaintiff], and actually provided iperson education tPlaintiff] until March 19, 2020, in the
backdrop of numerous other documentemafig to irperson classes and amenities, are sufficient
to establish, at minimum, an implied contr¢tSalerno v. Fla. S. Coll.No. 8:20CV-1494-
30SPF, 2020 WL 5583522, at *5 (M.D. Fla. Sept. 16, 2@2®ling that Plaintiff's allegations
that ‘the College’s publications clearly implied that courses would be conducteérsori and
that the“College’s materials also touted its many resources and facHiadisof which were
located on the campus thereby implyingpgrson participatidhwere sufficient to establish an
implied contract).

To be surean implied contract between the parties may well have contemplatetig¢hat
students would bear the risk of a university closure caused by a global panferynn points
out, the University Policieseferencedn the Amended Complairstatethat “[tjhere will be no
refund of tuition, [or] fees ... in the event the operation of the University is sdegeat any time
as a result of an act of God, strike, riot, disruption or for any other reasons beyond the control of
the University’ (“Force MajeureProvisiori). Plaintiff insists thathis Force MajeureProvision

does not apply to the facts in this case bechysa’s operations wereaot entirely “suspended,”
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butinsteadmoved online.SeeResp.at 15. However,under Plaintiff' sreadingof the provision,
if Lynn hadshut dowrentirely, it would be entitled to keep all tuition and fedsut becauseynn
optedto providesome continuity for its students througimotelearning it is required to provide
prorated refundsThe Court isuinconvincedhat the Force MajeureProvisionshould beconstrued
to produce suchlogical results.

Neverthelessa determination of whetheéhe Force MajeureProvisionor other statements
in Lynn’s policies and publicationsoreclose Plaintiff's breacbf-contract claim ismore
appropriate at the summary judgment stagdthough Plaintiff has sufficientlypleadedthe
existence ofcontractfor in-person educatigrthis is not necessarilya“typical contract situation
where there is an express document with delineated terms that a plaintdfer@mce.”Salernq
2020 WL 5583522, at *5. Therefore, @irther fatual development is neededdiarify the terms
and conditions that govethe parties’ relationshipSeeResnick v. AvMed, Inc693 F.3d 1317,

1326 n.3(11th Cir. 2012)“In Florida, whether a contract is implied in fact is inferred from the

2 In its Reply, Lynn argues for the first tinleatthe Financial Responsibility Agreemeattached to one
of its Notices of Supplemental Authority [ECF NK¥] is in factthe controllingexpress contradtetween
the parties—and the Court should thereforgeet Plaintiff’'s argument that there was an implied contract.
SeeReply at 56. However, he Financial Responsibility Agreement is not referenced in Lynn’s Motion
andthe Court will notentertainarguments raised by Lynn for the first time in its Refiigrebyforeclosing
Plaintiff's opportunity to respondSee Tafel v. Lion Antique Investments & Consulting S&&%3.F. Appx
847, 849 (11th Cir. 2012) (“The district court had no obligation to consider an argunsedtfaithe first
time in the repl brief.”); see alsdrhuan Viet Doan v. United Statd¢o. 1821841, 2018 WL 4953353, at
*5 (S.D. Fla. Oct. 12, 2018frant v. MiamiDade Cty, No. 1322008, 2014 WL 11412699, at *3 (S.D.
Fla. Mar. 4, 2014) Even if the Court were to consider this argumapbnconstring the facts in the light
most favorable to Plaint#fas the Court must do at this stagé is not clear thatthe Financial
Responsibility Agreemengxclusivelygoverns the subject of this disputee., whethelPlaintiff contracted
with Lynn for in-person learning and access to Lynn’s canfpatities andwhich party wasntendedto
bear the financial risk of an event like a pandenticthe case Lynn relies oplaintiffs hadspecifically
alleged a breach of the Financial Responsibility Agreement, so the governiragtiaitterms were not in
dispute as they are her8ee Chong v. Ne. Uni\No. CV 2610844, 2020 WL 5847626, at *2 (D. Mass.
Oct. 1, 2020).
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facts and circumstances of the c&séinternal quotation omitted)Tracfone Wireless, Inc. v.
Simply Wireless, Inc275 F. Supp. 3d 1332, 1342 (S.D. Fla. 2017) (“Typically, in [imgled
fact] contracts, the parties have in fact entered into an agreement, Hitwifficient clarity, so

a fact finder must examine and interpret their conduct to define their unspokenmegr&eWillis

of Fla., Inc. v. All Risks, LtdNo. 2:12CV-14148, 2012 WL 5504786, at *3 (S.D. Fla. Nov. 13,
2012) (denying Defendant’s moti to dismiss Plaintiff's claim for breach of an impliedfact
contract “because Defendant is attacking the merits of Plaintiff's claitthaneikamination of the
parties’ conduct is a fadtased inquiry, something that cannot be resolved in a motion to
dismiss.”) (quotingWatershed Treatment Programs, Inc. v. United Healthcare Ins.N©o.07
80091, 2007 WL 1099124, at *2 (S.D. Fla. Apr. 10, 2p058e also Rosad@020 WL 6438684,

at *4 (S.D. Fla. Oct. 30, 202Qnoting that discovery may reveal whether “the contractual
provisions referenced by [the university] govern this dispute.”).

The lack of clarity regardingreciselywhich terms control this dispute is evidenced by the
parties’pleadings Plaintiffs Amended Compint cites to the University Policies, among other
documents, to support the existence of a contract fpeiison educationSeeAm. Compl. 1 15,
30, 38, 40, and 106.However, when confronted with tHeorce MajeureProvision, Plaintiff
disavows thoseame policies, pointing to a disclaimer stating that the policies “do[] not eeate
express or implied contract3eeResp. atl5. ConverselyLynn contends that Plaintiff is bound
by theForce MajeureProvision found in the University PoliciesgeMot. at 910 and 1819, but
then insists in its Reply that the controlling terms are those found in thedahResponsibility
Agreement, which does nappear tancorporate the language the Force Majaure Provision.

SeeReply at 56; Statement of Financial Responsibility [ECF No-133 Thus,the universe of
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terms and conditiongoverning the parties’ relationshipaglisputedmatter to be resolveahen
the full factual record is before the Cetiiot on a motion to dismiss.

The Court is also unpersuaded by Lyrpusitionthat Plaintiff has not sufficiently pleaded
materialityand damagesLynn argues that if it breached its contractual duty by transitioning to
remote learning, #breach was minimal and did not go to the essence of the bargain because
studentsstill received education and creditSeeMot. at 13 BorrowingJudge Martin€s apt
analogy fromRosado “This is kind of like purchasing a Cadillac at full price and isgng an
Oldsmobile. Although both are fine vehicles, surely it is no consolation to the Cadillac buyer that
the ‘Olds can also go from Point A to Point"BRosadg2020 WL 6438684, at *4Moreover,
Plaintiff has cited various statements by Lynn emiaivag the importance of campus life and the
classroom experiencand has pointed to the differences in the market value of Lynn’s online
program versus its ecampus programSeeAm. Compl. 1180-37, 46.With respect to damages,
Plaintiff asserts that he is entitled to the “prorated portion of tuition and feE=ssary to
compensate him” for the difference in value between thgerson, orcampus education he

bargained for and what he receivdd. I 119. At this stage, suchli@gations are enough to draw

3 The Court notethateven whenncludedin anundisputedexpressontractbetween partiegorce majeure
provisions are “narrowly construed” and “will generally only excuse a'gantynperformance if the event
that caused the patty/ nonperformance is specifically identified.3ee ARHC NVWELFLO1, LLC v.
Chatsworth at Wellington Green, LI.Glo. 1880712, 209 WL 4694146, at *3 (S.D. Fla. Feb. 5, 2019).
Although“[p]recedent on the enforcement of force majeure clauses is limited in Fldddatiis District,
upon addressinthe applicability of dorce majeureclausein the context ofCOVID-19 regulations has
foundit to be“a factual question that cannot be determined on a motion to disniedmi Springs Mile
Assocs., Ltd. v. Kirkland Stores, In¢.No. 2021724, 2020 WL 5411353, at *2 (S.D. Fla. Sept. 9, 2020)
Here, the Court isimilarly reluctanto assestheapplicabilityof theForce MajeureProvisionwithoutthe
benefit ofafull factual record particularly considering that: (ihe Force MajeureProvisionis found in a
policy that purports not to create an express or implied contract; and (ii) gontrowters and guidance
concerning COVIB19 are constantly evolving.
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reasonable inferens¢hat the alleged breach was not trivéald that damages flowed from the
breach

The Courtemphasizes that this is notcase about the quality afie education Lynn
provided studentduring the Sprin@020 semester. Lynn is correct tRidrida does not recognize
a cause of action for educational malpracti8ee McCurdy v. Virginia Coll., LLQNo. 3:17CV-
562-J32JBT, 2018 WL 1886579, at *4 (M.D. Fla. Mar. 7, 2Q1Bpather, Plaintiff slaimis based
on Lynn’s alleged failure to provide -person, orcampusinstructionand access to campus
facilities and resourcesTo be clear,lte Court does not opine on the merits of this breach of
contract claim at this stagé the proceedings.t simply finds that the elements of the claim have
been sufficiently pleaded, particularly considering that Florida law recognizesnglied
contractual relationship between a university and its students derived from thesityis/e
publications.

i.  Whether Plaintiff's breach of contract claim is barred bymipossibility of
performance orfrustration of purpose

“Under the doctrine of impossibility of performance or frustration of purpose, yaipart
discharged from performing a contractual obligation which is impossible to peafatithe party
neither assumed the risk of impossibility nor could have acted to prevent the evenhgetize
performance impossihle Marathon Sunsets, Inc. v. Coldirob89 So. 3d 235, 236 (FIdad DCA
2016) “[N]Jormally an affirmative defense cannot be decided at the motion to dismigs’stag
Perliman v. Wells Fargo Bank, N,A59 F. Appx 988, 994 (11th Cir. 2014). However, “[a]
complaint is subject to dismissal for failure to state a claim when its allegadioribeir face,
show that an affirmative defense bars recovery on the claoriglas v. Yates35 F.3d 1316,

1321 (11th Cir. 2008) (internal quotation and citation omitted).
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Lynn argues that impossibility and frustration of purpose are evident on the face of the
Amended ComplaintSeeMot. at 16. Lynn contends that the Court “can takkcial notice of
the existence of the basis for the frustration of purpose and impossibility affirmefaresdsand
cites to orders from th&overnor of Floridaandthe Palm Beach County governmemandating
certainclosuresdue to COVID19. Id. at 16. However, as discussed above, at this stage in the
litigation, significant questions remairs &o which contractual provisiongovern the parties’
dispute and when they came into effect. Until those questions are resolved, ths @atnte to
definitively ascertain which party assumed the risk of impossibilBee Rosada2020 WL
6438684, at *5 Although theForce MajeureProvision in the University Policies suggettat
studentsmay haveassumed the risk, the University Policies glagportnot to create an express
or implied contractsoit is unclear at this juncturthe extent to which thse policieformedthe
parties’ contractual expectationSee, e.g., Incwebs, Inc. v. First Student, Ho. 8:15CV-1661-
T-33TGW, 2016 WL 727577, at *4 (M.D. Fla. Feb. 24, 20@@nying motion to dismiss implied
in-fact contract claim based on terms in letter of intent thatqoteg not to create a binding
agreement between the partiesgcordingly, the Court finds th#e facts alleged in the pleadings
do notconclusivelyestablish that Plaintiff’'s breach of contract claim is barred by impossibility or
frustration of purpose.

iii.  Whether he pleadings establish that Plaintiff ratified the alleged breach.

Lynn further argues that Plaintiff's breach of contract claim is barred becauséfiPlai
ratified the allegedly breaching conduct by continuing to attend courses remotelgcapding
credits. SeeMot. at 16. “Ratification is conduct that indicates an intention, with full knowledge

of the facts, to affirm a contract which the person did not enter into or which is otherwis® vo
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voidable.” Citron v. Wachovia Mortg. Corp922 F. Supp. 2d 1309, 132R (M.D. Fla. 2013)
see also Zurstrassen v. Stonié86 So. 2d 65, 7F(a.4th DCA2001) (‘Ratification occurs where
a party with full knowledge of all the material facts makes an affirmative showing of hex o
express or implied intention to adopt an actartact entered into without authoriy.

The Court disagrees that the issue of ratification is established on thé tle@leadings.
It is not apparent from thalegations in thémended Complaint what information was conveyed
to students at thénie Lynn moved its courses oméior what actions, if any, Plaintiff took upon
learning of the transition.Nor do the pleadings shothat Plaintiff knew he could reject the
contract at any point during the Spring semes8aeln re Standard Jury Instraions-Contract
& Bus. Casesl116 So. 3d 284, 3289 (Fla. 2013)(ratification occurs where (1) a defendant
performs an act which breached contract; (2) plaintiff knew of the act ancetbatitd reject the
contract because of the gahd (3) plaintiff accepted the acwWithout a developed factual record,
the Court cannot ascertain whether Plairgffirmatively manifestdan intent to approveynn’s
actionswith “full knowledge of all the material factsSee First Sw. Fin. Sery$.LC v. Best Light,
LLC, No. 1320049, 2015 WL 13777174, at *12 (S.D. Fla. Feb. 6, 20MMile ratification need
not be expressed in words, there must be some intelligent act or conduct of the primexieal,
with a full knowledge of the facts, which clearly shows an intention to be Byuidernal
guotation and citation omitted).

Here, he Court will not draw th conclusionthat Plaintiff relinquished his contractual
remediessolely based oallegationghathe did not—in the face of an unpredictableovel, and
rapidly evolving pandemie-quit school migsemester and risk forfeiting his tuitioBee Rosado

2020 WL 6438684, at *5.
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B. Unjust Enrichment

Lynn maintainsthat Plaintiff's unjust enrichment claim should be dismissed becéljse:
the relationship between students and an institute of higher education is coninacatateand
unjust enrichmentan only survive where there is no adequate remedy aalah@) Plaintiff has
not establishedhat it would be inequitable fdrynn to retain the cost of tuition and other fees for
the Spring 2020 semester.

Unjust enrichment may be properly pleaded whéi¢ plaintiff has conferred a benefit
on the defendant, whhas knowledge thereof; (2) defendant voluntarily accepts and retains the
conferred benefit; and (3) the circumstances are such that it would be inkedfoitdbe defendant
to retain the benefit without paying the value thereof to the plaintfktraordinary Title Servs.,
LLC v. Fla. Power & Light Cq.1 So. 3d 400, 404F{a. 3d DCA2009) (quotation omitted).
Although a party may only recover under an unjust enrichment theory when there isdno val
express or impliedh-fact contract unjust enrichmet and breach of contract may be pleaded in
the alternativavhere one of the parties asserts that the contract governing the dispute ds invali
SeeCent. Magnetic Imaging Open MRI of Plantation, Ltd. v. State Farm Mut. Auto. In¥8%0.
F. Supp. 2d 1311, 1317 (S.D. Fla. 2QMartorella v. Deutsche Bank Nat. Tr. CO31 F. Supp.
2d 1218, 1227 (S.D. Fla. 2013).

Here, the Court finds it premature to dismiss Plaintiff’'s unjust enrichment chdthough
Lynn does not dispute that the relationship between a university and its siadmmtgactual in
nature it vehemently disputes the existence of a contract fperson educationSeeMot. at 6
7. Furthermore, in its Reply, Defendant argues that the Court shejédt‘Plaintiff's invitation

to manufacture an implied contract” becatise Financial Responsibility Agreemesunstitutes
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an express agreement between the parties governing the same subjectSeeleply at 6, n.5.
Thus, although the Amended Complaint adequatiedgidsthe existace of a valid impliedn-fact
contract, an undisputed express or impiiediact contract has yet to be established at this stage in
the proceedings-and, therefore, dismissal of Plaintiff's unjust enrichment claim is not warranted.
SeeRaven vlLincoln Nat. Life Ins. Co No. 0723137CIV, 2011 WL 5553837, at *7 (S.D. Fla.
Nov. 15, 2011)(“It is only upon a showing that an express contract exists that the unjust
enrichment... count fails.”) {nternal quotation marks and citation omitteflartorella, 931 F.
Supp. 2cat 1228(“[1] t is not upon the allegation of the existence of a contract, but upon a showing
that an express contract exists that the unjust enrichment couti};fade also Salern@020 WL
5583522, at *Fdenying motion to dismisstudent’s alternative unjust enrichment claiRdsado

2020 WL 6438684, at *fsame).

Without opining on the merits of Plaintifflsnjust enrichment claipthe Court also finds
thatPlaintiff hasadequatelyleadedt would be inequitable for Lynn to retain the full tuition and
fees paid by im and similarly situated students for the full Spring 2020 semeBlaintiff has
alleged that the tuition and fees were at least in part intended to cover seesoesces, and
access to facilitieshat Lynn did not provide or only partially providedit this stagein the
litigation, these allegations are sufficient tate a plausible claim for unjust enrichment.

CONCLUSION

For the foregoing reasorisjs ORDERED AND ADJUDGED as follows:
1. Lynn’sMotion to Dismiss Plaintiff's Class Action Compla[BCF No. 15] iDENIED.
2. The stay of discovery imposed by the Court in its Order dated October 29, 2020 [ECF

No. 40] is herebyIFTED .
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3. On or beforeDecember 14, 2020PIlaintiff shall file a Second Amended Complaint

removingclaims concerning the Summer 2020 tegmen Plaintiff's concession that he does not

have an actionable claim for that ter@®eeResp. at 20, n.24.

DONE AND ORDERED in Fort Lauderdale, Florida, thi®th day of November, 2020.

ODOLFO A. RUIZ II
UNITED STATES DISTRICT JUDGE
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