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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Civil No. 20¢v-81254MATTHEWMAN

JAY MOLBOGOT,

Plaintiff,
FILED BY__KJZ__DoC.
VS.
MARINEMAX EAST, INC., Nov 12, 2020
AMGELA E, NOBLE
Defendant. CLERK U5, DIST. CT.

5. D OF FLA. - West Palm Beach

/

ORDER DENYING PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S
AFFIRMATIVE DEFENSES [DE 15]

THIS CAUSE is before the Court updalaintiff, Jay Molbogot's(* Plaintiff”) Motion to
Strike Defendant, MarineMax East, Inc.’s Affirmative DefenE®&4otion”) [DE 15]. Defendant
has filed a response [DE 17], and Plaintiff has filed a reply [DE 21]. Thiemstnow ripe for
review. The Court has carefully consideredAimswer and Affirmative Defenses, tMotion, the
response, and the reply,\asll as the entire doek in this case.

l. BACKGROUND

On August 2, 2020Plaintiff filed a Complaintagainst Defendant alleging fraud in the
inducement (count 1), violation of the Florida Deceptive and Unfair Trade Prasttésount 2),
and negligence (count 3pelated to Plaintiff's purchase of a vessel from Defendd@it 1].
Defendant filed an Answer and Affirmative Defenses [[Edh September 8, 2020 allegedl3

affirmative defensedd.
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. THE MOTION, RESPONSE, AND REPLY

A. Plaintiff's Motion [DE 15]

In the Motion Plaintiff asserts that Defendan&sst, Second, Third, Fourth, Sixth, Eighth,
Ninth, Eleventh, Twelfth, and Thirteenthffirmative defenseshould be stricken from the
pleadings, a%each is either insufficient to state a valid defense or is wholly irrelevare tatises
of action alleged in the Complaint.” [DE 15, p. 1].

B. Defendans ResponséDE 17]

In response, Defendant first argues that Plaiffidiled to even attempt to make a good
faith effort to resolve the dispute prior to filing his Motion.” [DE 174JpDefendant next contends
that “Plaintiff has failed to demonstrate that it is proper for the Court to strikendhéax’s
Affirmative Defenses,” and that “[i]t appears the Plaintiff is seeking @ogisive ruling from the
Court on the merits of the defenses, rather than the sufficiency of how they dedglih at p.

5. According to Defendant, it has asserted properly pled sufficient defenaigifffhas not
established thate was prejudicedby inclusion of the affirmative defenses, and the defenses put
Plaintiff on notice, as requirettl. at p. 12.

C. Plaintiff's Reply[DE 21]

Plaintiff asserts thatis counsel failed to properly confer with Defendamounsebefore
filing the motion because Plaintiff “was constrained by Rule 12(f)(2), which esyRiintiff to
file its Motion to Strike within 21 days,” and defense counsel wanted to confer att@ditiay
period had elapsed. [DE 21, pp. 1-2].

[l. FAILURE TO PROPERLY CONFER

The Court has carefully considered Plairgifhlleged failure to properly confer prior to

filing his Motion. WhileLocal Rule 7.1(a)(3) does require conferral before filing a motion, the
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Court does not find it appropriate to deny Plaintiff’s Motion on that basis. First, Rhaiasitrying
to comply with the deadline set forth by Feddrale of Civil Procedurel2(f)(2), andPlaintiff’s
counseldid make an attemptalbeit an insufficient attemptto confer with Defendant’s counsel
prior to filing the Motion. Second, the Court prefers to rule on the merits in a situation such as this
one for purposes dfothfairness and judicial economy. However, both parties are hereby put on
notice that the Court will ndblerateany further violations ofite Local Rules in this case, and the
Court does require goddith conferral before filing motions.

V. ANALYSIS

A. Applicable Law

Federal Rule of Civil Procedure 12(f) provides that a “court may strike from a mpdeadi
any redundant, immaterial, impertinent,ssandalous matter.” Fed. R. Civ. P. 12(f). Courts have
held that a defense is “insufficient as a matter of law if, on the face of tliengsait is patently
frivolous ... or if it is clearly invalid as a matter of lawreestream Aircraft USA Ltd. @howdry
No. 16CV-81232, 2018 WL 2002419, at *3 (S.D. Fla. Apr. 30, 20E8&)ng Anchor Hocking
Corp. v. Jacksonville Elec. Autit19 F. Supp. 992, 1000 (M.D. Fla. 1976jations omitted)

Motions to strike are generally disfavored and “will usually be denied unlessabataihs
have no possible relation to the controversy and may cause prejudice to one of the Gartgon
Corp./Southeast v. School Bd. of Semi@siey, 778 F. Supp. 518, 519 (M.D. Fla. 1991). “Despite
the Court’'s broad discretion, a motion to strike is considered a drastic remedy aiehis of
disfavored.Laferte 2017 WL 2537259, at *1 (citinghompson v. Kindred Nursing Ctrs. E., LLC
211 F. Supp. 2d 1345, 1348 (M.D. Fla. 2002)).

In the Southern District of Floridasome courts have determined that affirmative defenses

are subject te-and some courts have found that affirmative defenses are not subjdbieto
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heightened pleading standard elucidateBei Atlantic Corp. v. TwombJ\650 U.S. 544 (2007),
andAshcroft v. Igba) 556 U.S. 662 (2009).aferte v. Murphy Painters, IndNo. 1#CIV-60376,
2017 WL 2537259, at *2 (S.D. Fla. June 12, 2017). Although there is a split among courts
regarding whether affirmative defenses are subject to the heightened pletadidgrd of Rule
8(a) or not, the undersigned finds that, absent guidance from the Eleventh Circuit or émeSupr
Court,the argument that they are not subject to the heightened standard to be more pegaesive.
Mt. Hawley Ins. Co. v. Boca Bayou Conéass'n, Inc. No. 18CV-81656, 2019 WL 7837288, at
*3 (S.D. Fla. Dec. 20, 2019%eport and recommendation adopt&th. 1881656CIV, 2020 WL
1441921 (S.D. Fla. Mar. 22020;Dionisio v. Ultimate Images & Designs, In891 F. Supp. 3d
1187, 1192 (S.D. Fla. 2019) (Bloom, J.) (“In this Court's view, affirmative defenses aubjeot s
to the heightened pleading standard elucidatedwiomblyandigbal. The straightforward
construction of Rule 8 delineates different standards for pleadings generallyosadpiplicable
to defenses.”)see als@®parta Ins. Co. v. ColaretdNo. 1360579CIV, 2013 WL 5588140, at *3
(S.D. Fla. Oct. 10, 2013) (Rosenbaum, J.) (“[T]his Court is ultimately convinced of teetoess
of the cases holding that the clearness indifference in the language between Rule 8(a) and
Rules 8(b) and (c) requires a different pleading standard for claims and dejenses.”

Therefore, as long as the affirmative defenses give Plaintiff nofttbe claims Defendant
will litigate, and vice vesa, the defenses are appropriately pled under Rules 8(b) aSgpdda
Ins. Co, 2013 WL 5588140, at *3.

B. First Affirmative Defense

Defendans First Affirmative Defense state “Plaintiff's claims are barred by the doctrine
of caveat emptof [DE 11, p. 8]. Plaintiff argues that the defensé‘igelevant and immaterial to

the causes of action pled by Plaintiff. Plaintiff has pled causes of action soundiagdrafrd
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negligence’ [DE 15, p. 2]. Plaintiff further contends thaft]'he doctrine otaveat emptois not

a relevant defense to the claims raised by Plaintiff. This is not an admissiohild ligith a
justification but is simply an irrelevant denial that failsatiress Plaintiff's causes of action that
solely sound in fraud and negligerickl. at p. 3.

In response, Defendant asserts ®laintiff is improperlyasking the Court to rule on the
merits of the defense in this cafieE 17, p. 5]. Defendant pointaibthatPlaintiff has asserted
multiple claims againsDefendant including fraud in theinducement andsiolation of the
FDUTPA.Id.

In reply, Plaintiff argues that the affirmative defensénbolly irrelevant because, even if
proven” it does ‘notreduce or eliminate Plaintiff's recovery” and because the defensérues
apply to the stated causes of action.” [DE 21, p. 2].

Plaintiff does not argue in the Motion thhe First Affirmative Defenseas improperly
pled; rather, he argues that the affirmative defense should be stricken agdteiamnt and
immaterial. The case relied onby Plaintiff—Carolina Acquisition, LLC v. Double Billed, LLC
07-61738ClV, 2009 WL 3190807, at *2 (S.D. Fla. Sept. 30, 20685Adios Aviation, LLC v. El
Holdings I, LLG 15-61218-CIV, 2015 WL 12564317, at *6—7 (S.D. Fla. Sept. 29, 2015)—do not
support his position that the Motion should be granted. First, Plaintiff has pled causesrof act
other than fraud and negligence in the Complaint. Sedbed;ases ted by Plaintiff were in a
very different procedural posture and did not involve motions to strike affirmativasdgefe
Plaintiff has not met his burden of establishing that the allegations have no posailda telthe
controversy and may cause pregedtoPlaintiff. At this early stage, the Court will allaWis issue

to be more fully developed. Thus, the Motion is DENIED ahé¢oFirst Affirmative Defense



C.SecondAffirmative Defense

Defendant’s Secondffirmative Defense states as follows:

Plaintiff is estopped from and has waived recovering damages from MARINEMAX

because, prior to purchasing the Vessel, Plaintiff inspected and accepiedsbé

andpurchased itAS IS, signing an agreement that expressly waived reliance on

any representations and acknowledged MARINEMAX did not assert warranties.

Further, Plaintiff continued using the Vessel despite being aware of alleged

misrepresentations made BlarineMax.
[DE 11, p. §.

Plaintiff argues that this defense isrélevant and immaterial to the causes of action pled
by Plaintiff” [DE 15, p. 3]. According to Plaintiff, this is not an admissmmliability with a
justification, andthe Second Affirmative Defendails to address Plaintiff sauses of action that
solely sound in fraud and negligentek.at p. 5.

In response, Defendaasserts thalPlaintiff is improperly asking the Court ttetermine
the merits of the casand that it fs disingenuous to this Court and is a waste of this tGatime
and judicial resourcédsr Plaintiff to argue that the fact that Plaintiff signed a Purchase Agreement,
acknowledging thathe Vessel at issue was sOAIS IS and expressly waiving reliance on any
representations aratknowledged MarineMax did hassert warranties it is immaterial, irrelevant,
or unrelated to thelaims assertet[DE 17, p. 7]. According to Defendant “fi¢ law is replete
with examples of this being not just a defense to fraudFRENdTPA claims, but the essence of
many opinionsvherein the Court analyzed the applicabibfithe language of contracts signed in

connection with purported fraud and FDUTPA violatidrid. Defendant argues that this defense

clearlyhas gpossible relation to the clainpsesentedid.



In reply, Plantiff argues that the affirmative defense is “wholly irrelevant because, even if
proven’ it does “not reduce or eliminate Plaintiff's recovery” and because the defeasérin
apply to the stated causes of action.” [DE 21, p. 2].

The Motion is DENIED as to the Second Affirmative Defense for the same reds®ns t
Court denied the Motion as to the First Affirmative Defense.

D. Third Affirmative Defense

Defendant’sThird Affirmative Defense states as follows:

Plaintiff' s claims fail as a matter of law because the sale of the Vessel is governed

by the Purchase Agreement, which expressly states MARINEMAX makes no

warranties, express onplied, the Vasel was purchased "AS IS," and the Purchase

Agreement constituted the entiggreement between the parties, any other

statements or representations were expresdigclaimed, and Plaintiff

acknowledged he did not rely on any such statememepogsentabns.
[DE 11, p. 8].

Plaintiff argues thathis defenses irrelevant and immaterial to the fraud and negligence
causes of actions that he pled becauseny[allegations of ahasis’ agreement does not defeat
samé’ [DE 15, p. 5]. Plaintiff additionallyargues that thEleventh Circuitolds that, in ordefior
a defendanto negate a claim for fraud in Floriddne contract must expressly state that it is
incontestable on the ground of fradmlit the contract at issue in this cdses not do sdd. atp.

6.

In response, Defendant asserts that Plaintiff is improperly asking the Courtrioidete
the merits of the case and that it “is disingenuous to this Court and is a waseQufutt's time
and judicial resources for Plaintiff to argue that the factRkantiff signed a Purchase Agreement,

acknowledging that the Vessel at issue was sold ‘AS IS’ and expressly waliargce on any

representations and acknowledged MarineMax did not assert warrantieshitterial, irrelevant,
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or unrelated to the claims asserted.” [DE 17, p. 7]. According to Defendant “[ijhis l&plete

with examples of this being not just a defense to fraud and FDUTPA claims, but theeesike
many opinions wherein the Court analyzed the applicability of the language of cosigaetsin
connection with purported fraud and FDUTPA violatiorld."Defendant argues that this defense
clearly has a possible relation to the claims preseide#inally, as to Plaintiff sargument that

the defense should be stricken the basis thathe contract does or does not contain requisite
language to defeat a fraud claiDefendant points out that the Court cannot consider matters
beyond the pleadings, and t@entractwas not attachetb Plaintiff's Complaintld. at p. 8.

In reply, Plaintif argues that the affirmative defense is “wholly irrelevant because, even if
proven,” itdoes"not reduce or eliminate Plaintiff’'s recovery” and because the defense does “not
apply to the stated causes of action.” [DE 21, p. 2].

TheMotion is DENIED asa theThird Affirmative Defense for the same reasons the Court
denied the Motion as to the First and Sec#éiffiitmative Defenss. Furthermore, Defendant is
correct that the Court cannot, at this time, consider the language of the contsut at i

E. Fourth Affirmative Defense

Defendans FourthAffirmative Defense states as follows:
As plead, Plaintiff's complaint fails to state any claim upon which relief may be
granted ashe essential elements of the claims do not exist. Specifiédyntiff
fails to specify or claimdamages resulting from negligence or alleged
misrepresentations.

[DE 11, p. §.
Plaintiff argues that this defenselegally insufficient as a matter of labecause it is

actually a denial. [DE 15, p. 6].



In response, Defendant argues that this is not a denial and should not be stricken. [DE 17,
p. 9]. Defendant contends that, evetiné Court determines that this affirmative defense is a denial
striking it would be improper under the applicable lav.

In reply, Plaintiff maintains tha'defense which points out a defect in the plaintiff's prima
facie case is not an affirmative defed®E 21, p. 3]. According to Plaintiff, this defense is
“simply[a] challenge[ o an element of Plaintiff's primfacie case,” which renders it a¢gative
defense[ ]” that should be stricken, rather than an affirmative defleinse.

The Court agrees with Plaintiff thBefendant’s Fourth Affirmative Defensenot a valid
affirmative defense’[FJailure to stateaclaimis a defect in [a party]'s claim; it is not an additional
set of facts that bar recovery notwithstanding [a party]'s valid prima faci€’ &ddstar Tech.
LLC v. Home Depot, Inc517 F. Supp. 2d 1283, 1292 (S.D. Fla. 2007). However, in light of the
disfavor with which courts view striking portions of pleadings, the Court will treat the
FourthAffirmative Defenseas a specific denialSeeBirrenv. Royal Caribbean Cruises, LidNo.
20-CV-22783, 2020 WL 6487517, at *7 (S.D. Fla. Nov. 4, 20d8rAtlanta 519 LLC v. Beazley
Underwriting, Ltd, No. 18cv-60498, 2018 WL 4743634, at *2 (S.D. Fla. Oct. 2, 200&)Mullen
v. GEICO Indem. Co.No. 14cv-62467, 2015 WL 11199534, at *3 (S.D. Fla. Jan. 13, 2015)
Bluewater Trading LLC WVillmar USA, Inc.No. 07261284CIV, 2008 WL 4179861, at *2 (S.D.
Fla. Sept. 9, 2008)Thus, the CourDENIES Plaintiff’'s Motion as to the Fourth Affirmative

Defensebut will treat said affirmative defense as a denial.

1 The Court also notes that thisnist a situation where Defendant filed a motion to dismiss for failure to state a
claim, it was denied, and then Defendant attemiateeframethe same argument as an affirmative defense. Thus,
there is no redundancy isshere.
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F. Sixth Affirmative Defense

Defendants Sixth Affirmative Defense state$M ARINEMAX is not responsible for any
alleged defects in design or manufacturif®E 11, p. 9.

Plaintiff argues that this defense“&s conclusory statement with no factual sugpand
that it“lackscertainty and specificityin that it “does not sufficiently place Plaintiff on notice as
to what' defects in design or manufacturiffefendant]claims’ [DE 15, p. 7]. Plaintiff contends
that the defensas' also immaterial to the claims at issue because Plaintiff's Complaint alleges that
Defendant knew about these things yet fraudulently induced Plaintiff regardless. A Suahld
be stricken.1d.

In response, Defendant argues that “it is important for the Court to understasaalidis
claims that Plaintiff asserted and the specific allegations that pertain to each.allddists that
would support these defenses requires extensive discovery, but also a recitatiaty dvesa
one of the 116 allegations in the Complaint.” [DE 17, p. AGtording to Defendant,Plaintiff
has not specifically identified hikeory of the defect$ with the Vessel and its components with
enough specificity for MarineMabo have each and every one of its defense theories estaljlished.
Id. Defendant contendbat it has metits burden under the law and Rule 8, whito put Plaintiff
on notice of the defenses claiment. at p. 11.

In reply, Plaintiff contends thddefendanthas basically admitted that the defense lacks
specific facts[DE 21, p. 3]. Thusaccording to Plaintiff, it is not on fair notice of the grounds
upon which each defense rests, as each is wholly conclusory in nature. When a defztiedard st
more than bare-bones, conclusory allegations, the court must strike the aférdedgnsé.|d.

As stated above, the Court finds merit in the body of case law whichtstatesfirmative

defenses armot subject to the heightened pleading standard of Rule/At{edrdingly, tie Sixth
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Affirmative Defense gives Plaintiff notice of the defense claimed and is appropriately pled under
Rules 8(b) and (c}urther, h the Sixth Affirmative Defense, Defendant is clearly referring to the
alleged defects in design or manufacturadgged in the Complaint. dteover, it would be
impossible this early in the case, before the discovery process has been concludleienidant

to be more specific here. Therefore, Plaintiff's Motion is DENIED as to ki Sffirmative
Defense.

G. Eight Affirmative Defense

Defendant EighthAffirmative Defense state$Plaintiff’s claims are barred, in whole or
in part, to the extent the claimed defectdeficiency was patent, open, obvious, or otherwise
discoverable upon a reasonable inspectifibE 11, p. 9.

Plaintiff maintains that this defensdacks at least one ultimate fact and is legally
insufficient as a matter of Ilgiv* lacks certainty and specificityand is ‘irrelevant to Plaintiff's
claims at bar, which sound in fraud and in negligence.” [DE 15, p. 7]. Finally, Plaiotifénds
that “despite greater knowledge, Defendant fraudulently induced Plaintiff into the paidohas
stating false information.ld.

In response, Defendant argues that “it is important for the Court to understand the various
claims that Plaintiff asserted and the specific allegations that pertain to each.alldfdists that
would support these defenses requires extensive discovery, but also a recitatiaty adveea
one of the 116 allegations in the Complaint.” [DE 17, p. 10]. According to Defendant, “Plaintiff
has not specifically identified his theory of the ‘defects’ with the Vessel ammdimhponents with
enough specificity for MarineMax to have each and every one of its defense tkstaldished.”

Id. Defendant cotends that it has met “its burden under the law and Rule 8, which is to put Plaintif

on notice of the defenses claimeltl” at p. 11.
11



In reply, Plaintiff contends that Defendant has basically admitted that the dé&dekse
specific facts. [DE 21, p. 3]. Thus, according to Plaintiff, it “is not on fairceatif the grounds
upon which each defense rests, as each is wholly conclusory in nature. When a defztiedard st
more than bare-bones, conclusory allegations, the court must strike the aférdeétinse.’ld.

As stated above, the Court finds merit in the body of case law which states thedtafé
defenses are not subject to the heightened pleading standard of Rule 8(a). Accordikgiytthe
Affirmative Defense gives Plaintiff notice of tidefense claimed and is appropriately pled under
Rules 8(b) and (cAdditionally, it seems thdbefendant is clearly referring to the alleged defect
and deficienciesn design or manufacturing alleged in the Complaint. Moreover, it would be
impossible ths early in the case, before the discovery process has been concluded, for Defendant
to be more specific. Therefore, Plaintiff's Motion is DENIED as to HEighth Affirmative
Defense

H. Ninth Affirmative Defense

Defendaris Ninth Affirmative Defense state$Plaintiff's claims are barred to the extent
Plaintiff failed to mitigate his damagé$DE 11, p. 9].

Plaintiff argues that the deferfdacks at least one ultimate faeind ‘is legally insufficient
as a matter of law[DE 15, p. 8]. According to Plaintiff; Defendant is required to state how
Plaintiff failed to mitigate his damages yet fails to dd $o.

In response, Defendant argues that “it is important for the Court to understand the various
claims that Plaintiff assextl and the specific allegations that pertain to each. To list all facts that
would support these defenses requires extensive discovery, but also a recitatiaty adveea
one of the 116 allegations in the Complaint.” [DE 17, p. 10]. According to Deieritdaintiff

has not specifically identified his theory of the ‘defects’ with the Vessel ammbihponents with
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enough specificity for MarineMax to have each and every one of its defense testaldshed.”
Id. Defendant contends that it has methitsden under the law and Rule 8, which is to put Plaintiff
on notice of the defenses claimettl” at p. 11.

In reply, Plaintiff contends that Defendant has basically admitted that the dé&dekse
specific facts. [DE 21, p. 3]. Thus, according to Plaintiff, it “is not on fairceatif the grounds
upon which each defense rests, as each is wholly conclusory in nature. When a defztiedard st
more than bare-bones, conclusory allegations, the court must strike the aférdedénse.d.

As stated above, the Court finds merit in the body of case law which states thedtafé
defenses are not subject to the heightened pleading standard of Rule 8(a). Accordihghththe
Affirmative Defense gives Plaintiff notice of the defense claisuedl is appropriately pled under
Rules 8(b) and (cPpefendant is clearly asserting that Plaintiff faileartitigatehis own damages
and is simply unable to provide more specific examples at this early point in ¢hé& loarefore,
Plaintiff's Motion is DENIED as to theNinth Affirmative Defense.

|. Eleventh Affirmative Defense

Defendant Eleventh Affirmative Defense states as followsThe alleged damages
sustained by the plaintiff are the proximate result of the acts amdissions of parties ovarhom
the defendant exercised no control.” [DE 11, p. 9].

Plaintiff argues that this defensdacks at least one ultimate facand consists of
“conclusory, bardoned allegations that fails to give Plaintiff fair notice of the facts or grounds of
the defensé.[DE 15, p. 8]. Plaintiff contends th&lefendanthas failed‘to articulate what these
‘acts and/or omissiohare and whom thes@arties might be’ Id. He claims that h@eeds to

know who these parties are so that he can set them for depdsitiainp. 9.
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In response, Defendant argues that “it is important for the Court to understand the various
claims that Plaintiff asserted and the specific allegations that pastaach. To list all facts that
would support these defenses requires extensive discovery, but also a recitatiaty adveea
one of the 116 allegations in the Complaint.” [DE 17, p. 10]. According to Defendant, it needs a
“better understanding of the specific complaints and the reasons for the issuaaythzave
actually existed.ld. at p. 12. Defendant also explains that, &dguse Plaintiff complains of nearly
every component of the Vessel, but tdaeise of those purported problematic components are not
identified in the Complaint, there aceuntless manufacturers that may have culpability for the
alleged defect$.ld. Defendant also argues that Plaintiéisnotice of the defense claimed because
Plaintiff knows all of the individuals with otheompanies who were involved in servicing or
repairing hisvessel.d.

In reply, Plaintiff contends that Defendant has basically admitted that the dé&dekse
specific facts. [DE 21, p. 3]. Thus, according to Plaintiff, it “is not on fairceadif the gounds
upon which each defense rests, as each is wholly conclusory in nature. When a defztiedard st
more than bare-bones, conclusory allegations, the court must strike the aférdedgénse.d.

As stated above, the Court finds merit in the bodyask law which states that affirmative
defenses are not subject to the heightened pleading standard of Rule 8(a). Accordingly, the
Eleventh Affirmative Defense gives Plaintiff notice of the defense claimddsaappropriately
pled under Rules 8(b) and (t)is clear that Defendant is asserting that Plaintiff's alleged damages
may be the proximate result of the acts and/or omissions of parties over whom tigadiefe
exercised no control and that Defendant has not yet had the opportunity, though therylisco
process, to determine the specific acts and omissions and the specific el giathis point in

the case. Moreover, the Court agrees with Defendant’'s argument that Plams#lf knows
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which third parties worked on the vessel at issue. ToerePlaintiff's Motion is DENIED as to
the Eleventh Affirmative Defense.

J. Twelfth Affirmative Defense

Defendaris Twelfth Affirmative Defense state$Plaintiff has not shown and cannot show
a reasonable basis for seeking punitive dama@eg.11, p. 9.

Plaintiff argues that this defense is legally insufficient as a matter of law leeitags
actually a denial. [DE 15, p. 6].

In responseDefendaniargues that this is not a denial and should not be stricken. [DE 17,
p. 9]. Defendant contends that, even if the Court determines that this affirmativeadsfa denial,
striking it would be improper under the applicable l&lvDefendant also pointbat this defense
addresses Plaintiff's prayer for punitive damages in Counts | and Il Gomgplaint, andPlaintiff
provides no further mention ehtitlement to seeking punitive damages or otherwise addresses the
basis for seeking punitivéamages inthe “wherefore clause” of Count Ill, and paragraph 76 of
Count L.Id. at p. 8.

In reply, Plaintiff maintains that “a defense which points out a defect in the filaimtima
facie case is not an affirmative defense.” [DE 21, p. 3]. According to Plaithi¢f defense is
“simply [a] challenge[ ] to an element of Plaintiff's prima facie case,” which rentar‘negative
defense[ ]” that should be stricken, rather than an affirmative defeinse.

The Court agrees with Plaintiff that Defendarigelfth Affirmative Defense is not a valid
affirmative defense. However, in light of the disfavor with which courts view strigortions of
pleadings, the Court will treat the FouAHRirmative Defenseas a specific denialSeeBirren,

2020 WL 6487517, at *7jJazAtlanta 519 LLC2018 WL 4743634, at *2yicMullen 2015 WL

11199534, at *3Bluewater Trading LLC2008 WL 4179861, at *2. Thus, the Court DENIES
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Plaintiff's Motion as to thdwelfth Affirmative Defensebut will treat the affirmative defense as
a denial

K. Thirteenth Affirmative Defense

Defendant’s ThirteentAffirmative Defense states as follows:

Plaintiff's alleged reliance on any misrepresgioins was unreasonable and/or

unjustified given he expressly acknowledged he was not relying upon any

statements made by MarineMard pursuant to the terms of the contract.
[DE 11, p. 10.

Plaintiff argues that this defense is “irrelevant and immattritle causes of action pled
by Plaintiff.” [DE 15, p. 3]. According to Plaintiff, this is not an admission of ligbilith a
justification, andthe Thirteenth Affirmative Defendails to address Plaintiff’'s causes of action
that solely sound in fraud and negligenice at p. 5.

In response, Defendant asserts that Plaintiff is improperly asking the Courtrioidete
the merits of the case and that it “is disingenuous to this Court and is a wasseQafiti's time
and judicial resources for Plaintiff to argue that the factRkantiff signed a Purchase Agreement,
acknowledging that the Vessel at issue was sold ‘AS IS’ and expressly waliargce on any
representations and acknowledged MarineMax did not assert warrantigsiigterial, irrelevant,
or unrelated to the claims asserted.” [DE 17, p. 7]. According to Defendant “[t}hie leplete
with examples of this being not just a defense to fraud and FDUTPA claims, but theeeske
many opinions wherein the Court analyzed the applicability of the language of cosigaetsin

connection with purported fraud and FDUTPA violationld."Defendant argues that this defense

clearly has a possible relation to the claims presefded.
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In reply, Plaintiff argues that the affirmative defers@wholly irrelevant because, even if
proven,” it does “not reduce or eliminate Plaintiff's recovery” and becaeséetiense does “not
apply to the stated causes of action.” [DE 21, p. 2].

The Motion is DENIED as to thEhirteenthAffirmative Defense for the same reasons the
Court denied the Motion as to the FilSgcondand ThirdAffirmative Defenses.

V. CONCLUSION

In light of the foregoingit is ORDERED and ADJUDGED that Plaintiff's Motion to
Strike Defendant, MarineMax East, Inc.’s Affirmative Defenses [DESIBENIED.
DONE AND ORDERED in Chambersat West Palm Beach, Palm Beach County, Florida,

this 12" day of November, 2020.

W/

WILLIAM MAATHEWMAN
United States Magistrate Judge
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