Smith et al v.

Saba et al

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
TRAVIS SMITH,
Paintiff,
V. : CASENO.: 1:07-CV-124(WLS)
CORPORAL LEBLANC et al., -

Defendants.

ORDER
Before the Court are two Report aecommendations from two United Sta

Magistrate Judges, filed February 5, 2008 and November 18, 2009, respectively. (Docs.

Doc. 30

[eS

12, 29).

The February 5, 2008 Recommendation by Unii¢ates Magistrate Judge Richard L. Hodlge

recommends that Plaintiff's Complaint (Doc. 2) diemissed as to all of the named Defendants

except Defendant Corporal LeBlanc. (Doc. 12 &).5-Plaintiff timely filed an Objection to the

February 5, 2008 Recommendation. (Doc. 17). The November 18, 2009 Recommend
United States Magistrate Judge Claude W. Hicks., Jr. recommends that Plaintiff's Mot
Default Judgment (Doc. 24) be denied. (Doc. 29 at 1). 1@ da objection has been filed
the November 18, 2009 RecommendatioBee Docket).

For the following reasons, the objections set forth in Plaintiff’'s Objection (Doc. 17

OVERRULED and United States Magistrate Jadblodge’s February 5, 2008 Report g

htion by
on for

to

) are

nd

Recommendation (Doc. 12) ACCEPTED, ADOPTED and made the Order of this Court for

reason of the findings made and reasons stiditekin together with the reasons stated
conclusions reached herein. Accordingly, Plaintiff's Complaint (Doc. 2PIBMISSED

WITHOUT PREJUDICE as to Defendants Saba, DougkieCounty Sheriff's Departmen

and

Docke
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Dougherty County Jail, Officer Smith, and J&®e Booking Officer. The above-captioned cgse
shall go forward against Defendant Corporal LeBlanc.
Additionally, United States Magistrateidge Hicks's November 18, 2009 Report and
Recommendation (Doc. 29) ASCCEPTED, ADOPTED and made the Order of this Court for
reason of the findings made and reasons stated therein. Accordingly, Plaintiff's Motijon for
Default Judgment (Doc. 24) BENIED.

l. February 5, 2008 Recommendation (Doc. 12)

Plaintiff filed his Complaint in the above-reémced matter on July 27, 2007. (Doc. |2).
Because the Complaint was filed by a prisoner against a governmental entity or its employees,
Judge Hodge was required to review the Complaincertain infirmities listed at 28 U.S.C.|8§
1915(e)(2). Judge Hodge’s February 5, 26@port and Recommendari recommended that,
as to all of the Defendants except Defendant Corporal LeBlanc, the Complaint wag either
frivolous or failed to state a claim upon which relief may be granted. (Doc. 12 at 5-7).

A. Defendant Sheriff Jamil Saba

As to Defendant Sheriff Jamil Saba, Jadgodge found that the Complaint “has ot

alleged the personal involvemeoft Sheriff Saba or a causabrmection between Sheriff Sabg’s
actions or omissions and the alleged constitutional deprivations in this cégdedt §). Judgs
Hodge stated that Plaintiff failed to satisfy the standard for supervisory liability under § 1983

articulated by the Eleventh Circuit in Cottone v. Jer8#6 F.3d 1352, 1360 (11th Cir. 2008).

(Doc. 12 at 4-5). Thus, Judge Hodge recomradnitiat Defendant Saba be dismissdd. 4t
5).
This Court finds that Plaintiff's Objection (Doc. 17) fails to rebut the legally s¢und

recommendation of Judge Hodge regarding Defen8aiba. In support of his argument that




Cottone v. Jennés satisfied, Plaintiff asserts that “the sheriff knew of poesible threat to

plaintiff's safety,” that “the sheriff was very much aware that there wadbstantial risk of
possible bodily harm,” and that “theesiff knew or should have known of tipkausibility of his
subordinates to act unlawfully.” (Doc. 17 at 2in(hasis added). Eventifue, these asserts

facts do not satisfy the “extremely rigorous” standard of Cottone v. Jeébogone 326 F.3d al

1360-61. Under the Eleventh Circuit's standardjust be shown that Bendant Saba “directe
the subordinates to act unlawfully kmew that the subordinates waluact unlawfully and failec

to stop them from doing so.ld. at 1360 (emphasis addedde also Brown v. Hughes894 F.2d

1533, 1537 (11th Cir. 1990) (“The known risk of injunust be ‘a strong likelihood, rather th

a mere possibility’ before a [prison official’'s] failure to act can constitute delib

d
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indifference.” (quoting Edwards v. GilbeR67 F.2d 1271, 1276 (11th Cir. 1989))). The degree

of certainty described in Cottone v. Jemn@ot met by Plaintiff's assertions, even in light of

allegation that Defendar8aba made “hostile, demeaning, and derogatory remarks, publi
newspapers and on television, expressing his anger and outrage [and] calling plg
‘hoodlum’ among other things.” (Doc. 17 at 2-3).

B. Defendants Dougherty County Sheriff's Department and Dougherty County
Jail

As to Defendants Dougherty County Sheriff's Department and Dougherty Count
Judge Hodge found that “no action can be ma@med against these defendants under se

1983” because they “are non-suable entities.” (Doc. 12 at 5 (citing Dean v. ,Babhef.2d

1210, 1214 (11th Cir. 1992); Marsden v. Fed. Bureau of Prisgh8 F. Supp. 832, 836

(S.D.N.Y. 1994))).
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This Court finds that Plaintiff's Objection (Doc. 17) fails to rebut the legally sgund

recommendation of Judge Hodge regarding Defetsda@ougherty County Sheriff's Departmsg

nt




and Dougherty County Jail. Plaintiff cites seve@ses in support of his proposition that “cod

have held that a correctionaystem/judicial system could deeld liable for damages fromn

inmate-on-inmate assaults. (Doc. 17 at 4). However, no jail or sheriff's department was|

as a defendant in Redmond v. Baxléy5 F. Supp. 1111 (E.D. Mich. 1979); the same is tru

the non-8 1983 case of Garrett v. United Stdi@& F. Supp. 337 (N.D. Ga. 1980); and the s

is also true in_Saunders €hatham County Bd. of Comm;rg28 F.2d 1367 (11th Cir. 1984).

Thus, no such holding exists in these three cases cited by Plaintiff.

Rather, the Eleventh Circuit has held thdtCounty Sheriff’'s Department is not a leg

entity and, therefore, is not subject to suit or liability under section 1983.” Dean v. Bish¢

F.2d 1210, 1214 (11th Cir. 1992). And in addittonour sister cours long-approved holdin

that “a jail is not an entity that is amenable to suit,” Marsden v. Fed. Bureau of PB56n5.

Supp. 832, 836 (S.D.N.Y. 1994), the old Fifth Citaiso indicated that county jails are 1

subject to § 1983 liability in stating that& 1983 plaintiff should, on remand, “amend

complaint to change the defendant El Paso Codaityto EI Paso County.” Wright v. El Pa
County Jail 642 F.2d 134, 136 n.3 (5th Cir. 1981).

C. Defendant Officer Smith
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As to Defendant Officer Smith, Judge Hodgeand that the facts in the Complaint bdlie

Plaintiff's assertion that Officer Smith is subject to suit “based on his suspicion that she was

aware inmates were planning to jump Him(Doc. 12 at 6). Judge Hodge recommen

dismissal of Defendant Smith pursuant to the Eleventh Circuit’'s holding that “[a] complair

led

t may

justifiably be dismissed because of the conclusory, vague and general nature of the allefgptions o

conspiracy.”_Fullman v. Graddick39 F.2d 553, 557 (11th Cir. 1984); (Doc. 12 at 6).

! See Bonner v. City of Pritchard61 F.2d 1206, 1209 (11th Cir. 1981) (adopting as binding precedent
Eleventh Circuit all former Fifth Circuit decisions rendered before October 1, 1981).

in the




This Court finds that Plaintiff's Objection (Doc. 17) fails to rebut the legally s¢und

recommendation of Judge Hodge regarding Defendaficer Smith. Plaintiff asserts th
Officer Smith’s “advice that | wait until 7:00 a.m. before | came out (shift change) was &
indication of her knowledge of possible attack.” (Doc. 17 at 4)emphasis added). Separ

from Judge Hodge's finding, this assen does not meet the Cottone v. Jerigerous standar

of certainty described above regarding Defend@&atia. Thus, direct inw@ment in an allege

conspiracy is the only way for Plaintiffs charge against Defendant Smith to survive.

however, does not, as was rightly found by Judgelge. The Court also finds that Plainfiff

At

clear

Ate
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makes no showing beyond “to simply aver in ¢oenplaint [and the Objection] that a conspirgcy

existed.” Fullman v. Graddi¢gk’39 F.2d 553, 557 (11th Cir. 1984). Under Fullitherefore,

the “complaint may justifiably be dismissed be@aéthe conclusory, e and general natu
of the allegations of conspiracyld.

D. Defendant Jane Doe Booking Officer

As to Defendant Jane Doe Booking Officéndge Hodge found that Plaintiff's claim
not frivolous,” but nonetheless should be disnmdss&hout prejudice because “the Court hag

way of knowing the name of this defendant in ordeperfect service of process.” (Doc. 12

[€
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at

6). Judge Hodge recommended that “plaintiff ... file an amended complaint shoyld he

subsequently discover her identity ... before thgliaable statute of limitations expires.Td(at
7).

Plaintiff's Objection (Doc. 17) cites casaw for the proposition that it is improper
dismiss a prisoner’s case for failure to identify certain defendants. (Doc. 17 at 5_(citing

v. Cook County Sheriff's Dep't95 F.3d 548, 554-56 (7th Cir. 1996); Murphy v. Kell@b0

F.2d 290, 293 (5th Cir. 1992))).
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The Eleventh Circuit has expressed tHatlppellate courtshave acknowledged the

difficulties faced by a prisoner in identifying alleged wrongdoers before filing a complair

t and

have directed district courts to assist @mers in discovering the identity of the proper

defendants.” _Brown v. Sike212 F.3d 1205, 1209 n.4 (11th Cir. 2000) (citing Valentifp v.

Dinkins, 121 F.3d 72, 72 (2d Cir. 1997); Duncan v. Duckwo6#4 F.2d 653, 656 (7th Ciy.

1981)). The Seventh Circuit has stated thabart may assist a prisoner in prosecuting h

1983 action against an unknown defendant “by @hisimg the complaint without prejudice a

providing a list of defects in the complain Donald v. Cook County Sheriff's Dep’'®5 F.3d
548, 556 (7th Cir. 1996). The Court notes thadge Hodge made this exact recommenda]
(Doc. 12 at 7). However, the Court alsecognizes “its responsibility to assist theo se
plaintiff who confronts barriers to idengihg the appropriatelefendants.” Donald95 F.3d at
556. Thus, should Plaintiff's claims against Defendant Jaree Bbwking Officer survive th
remainder of the Court’'s analysis under 28 0.8 1915(e)(2), the Court will consider t
alternative forms of assistance suggested by Ddnald

The Court finds that dismidsis appropriate as to Defeadt Jane Doe Booking Officq
for failure to state a claim upon which relief may be granted. A claim that a booking
violated a prisoner’s constitutional rights by failing to protect him from fellow inmates “reg
allegations that the [officer was] ‘aware oktlhacts from which the inference could be drg
that a substantial risk of serious harm’ existad that [she] actually drew such an infereng

Gross v. White 340 Fed. App’x 527, 532 (11th CR009) (quoting Purcell v. Toombs Coun

2 See Donald 95 F.3d at 556 (“Depending on the particular circumstances of the case, the court ma

the plaintiff by providing counsel for the limited purpose of amending the complaint; by ordeengamed

against high-level administrators with the expectationtthey will identify the officials personally responsible;
dismissing the complaint without prejudice and providing a list of defects in the complaoidryng service o
all officers who were on duty during the incident in question; or by some other means.”).

defendants to disclose the identities of unnamed officials involved; by allowéngase to proceed to diSCOV}ry
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400 F.3d 1313, 1319-20 (11th Cir. 2005)). Plainti@smplaint contains no such allegations
the booking officer's knowledge of an impendiatiack that would result from her placing
Plaintiff in the general population of the jail. Se¢ generally Doc. 2 at 4). Additionally
Plaintiff's Objection merely asserts that “I asked her for protective custody placement a
denied.” (Doc. 17 at 5). “Merely negligent failure to protect an inmate from attack do

justify liability under section 1983.” Brown v. Hughe#94 F.2d 1533, 1537 (11th Cir. 199

Thus, the Court finds that dismissal is appiager on grounds in addition to those stated
Judge Hodge in his Februasy2008 Report and Recommendation.

E. Defendant Corporal LeBlanc

The Court agrees with the recommendation of Judge Hodge that “plaintiff has
sufficient allegations against Corporal LeBlawncwithstand the frivolity review” and thus tf
Compilaint “shall be allowed to proceed aga@erporal LeBlanc only.” (Doc. 12 at 7).

E. Conclusion

For the foregoing reasons, the objections set forth in Plaintiff's Objection (Doc. 1
OVERRULED and United States Magistrate Jadglodge’s February 5, 2008 Report &

Recommendation (Doc. 12) ACCEPTED, ADOPTED and made the Order of this Court w
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respect to Defendants Saba, Dougherty Co@tigriff's Department, Dougherty County Jail,

and Officer Smith for reason of the findings madhel reasons stated therein. With respeq

Defendant Jane Doe Booking Officer, the maarendation of dismissal rda in the Report anfd

t to

Recommendation i8CCEPTED, ADOPTED and made the Order of this Court for reasof of

the findings made and reasons etiatherein together with the reasons stated and conclu
reached herein. Accordingly, Plaintiff's Complaint (Doc. 2)OMISSED WITHOUT

PREJUDICE as to Defendants Saba, Doughertgu@ty Sheriff's Department, Doughen

sions

3%




County Jail, Officer Smith, and Jane Doe Bookifjicer. The above-captioned case shall
forward against Defendant Corporal LeBlanc.

Il November 18, 2009 Recommendation (Doc. 29)

|go

Judge Hicks’s November 18, 2009 Rdpand Recommendation recommends that

Plaintiff's Motion for Default Judgment (Doc. 24e denied. (Doc. 29 at 1). To date,
objection has been filed to theoiember 18, 2009 Recommendatiogee(Docket). Upon full
review and consideration upon the record, @maurt finds that the November 18, 2009 Rey
and Recommendation (Doc. 29) should be, and here®y\CISEPTED, ADOPTED and mads
the Order of this Court for reason of the findingsdmand reasons stated therein. Accordin
Plaintiff's Motion for Default Judgment (Doc. 24)ENIED .
SO ORDERED, this 17" day of February, 2010.
& W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATES DISTRICT COURT
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