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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
TROY P. CRUMBLEY,
Plaintiff, : Case No.: 1:.08-CV-65 (WLS)
V.

WARDEN KEVIN ROBERTSet al,

Defendants.

ORDER

=

Before the Court is Defendants’ Motion for Summdrnydgment. (Doc. 58.) Fd
the following reasons, Defendants’ Motion for Summrmdudgment iISGSRANTED-IN-
PART AND DENIED-IN-PART.

FACTUAL SUMMARY

I. Introduction
The following summary of relevant facts contairme tundisputed facts derivgdd
from the Complaint (Doc. 1), Defendants’ Answer (Dd6), Defendants’ November 2B,

2009 Statement of Undisputed Facts (Doc. 20-1)mfer plaintiff Peter A. Bugge’s

-4

January 26, 2010 Response to Defendants’ Stateofdsridisputed FactgDoc. 25-12),

Defendants’ instant Statement of Undisputed Fadd®c( 58-56), and Plaintiffy

A\1”4

Response to Defendants’ Statement of UndisputedsFdoc. 66), all of which wer

1 Defendants’ November 23, 2009 Statement of Undisguracts and former plaintiff Peter A. Bugge’s
January 26, 2010 Response to Defendants’ Statenféimdisputed Facts were in relation to a motion fo
summary judgment as to Bugge, executor of thetestd John C. Bradford, the father of John W.
Bradford, an inmate who died due to the allegedstibutional violations by Defendants in the aboye-
captioned matter. Plaintiff Bugge's pleadings aetevant to the instant dispute because Mr. Bratlfpr
allegedly sustained injuries under facts similathose alleged by Troy P. Crumbley. For these oras
some facts are extrapolated from pleadings thatatairectly relate to Crumbley.
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submitted pursuant to Local Rule %56.Where relevant, the factual summary a

SO

contains undisputed and disputed facts derived fthm pleadings, the discovery apd

disclosure materials on file, and any affidavitvsutted, all of which are construed in
light most favorable to Plaintiff as the nonmovipgrty. FED. R. Civ. PRO. 56; Celotex
Corp v. Catretf477 U.S. 317, 322-23 (1986).
Il. Relevant Facts

In July 2006, John W. Bradford (“Bradford”) andoyP. Crumbley (“Plaintiff’)
were being housed at Calhoun State Prison (“CSMfijch is located within the Middl
District of Georgia. (Doc. 1 at Y 1-2.) Bradfonés assigned to cell 136 in Dorm J
(Doc. 25-12 at 1 1.) Plaintiff was assigned to k&3B in Dorm D-4. (Doc. 66 at § 2
However, Defendants did not consistently enforcalbassignments.Id.; Doc. 58-2 af

2 Ins. 6-13.)

2 Local Rule 56 states:

The movant for summary judgment under Rule 56 efflederal Rules of Civil Procedure
shall attach to the motion a separate and conté&ermment of the material facts to which
the movant contends there is no genuine issue ttribd. Each material fact shall be
numbered separately and shall be supported by fapeitation to the record. Material
facts not supported by specific citation to theorecand statements in the form of issues
or legal conclusions (rather than material factsl] mot be considered by the court.
Affidavits and the introductory portions of briefdo not constitute a statement of
material facts.

The respondent to a motion for summarygment shall attach to the response a
separate and concise statement of material facisybered separately, to which the
respondent contends there exists a genuine issbe toied. Response shall be made to
each of the movant’s numbered material facts. Adlterial facts contained in the moving
party’s statement which are not specifically conded by specific citation to the record
shall be deemed to have been admittedess otherwise inappropriate. The response
that a party has insufficient knowledge to admitdemy is not an acceptable response
unless the party has complied with the provisiofifRole 56(f) of the Federal Rules of
Civil Procedure.

All documents and other record materials religtbn by a party moving for or opposing a
motion for summary judgment shall be clearly idéad for the court. Where possible,
dates, specific page numbers, and line numberd Bhajiven.

M.D. GA.LocALR. 56.
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On July 5, 2006, following an altercation betwd&madford and another inmat

Bradford was beaten by several inmates in his agsigcell at CSP and died from Hi

injuries. (Doc. 25-12 at 1Y 22-23.) Inmate Carf@ning pleaded guilty to volunta

manslaughter for Bradford’s deathld(at 1 64.) Bradford did not ask to be placed i

protective custody prior to the fatal beating, hbhe parties disputed whether officg
were alerted that “there was about to be troudfl8radford and the other inmate we
not separated.ld. at  15;seeDoc. 25-2 at 2see alsdoc. 31at4 n.4.)

On July 6, 2006, the day after Bradford's deatlshakedown was conducted

at

CSP by the Department of Corrections’ statewideitatsquad. (Doc. 66 at 1 52.) The

shakedown resulted in the confiscation of 23 weapofd. at I 54; Doc. 58-34 at 3
CSP was on “lockdown” from July 6 through July 2006. (Doc. 66 at  55.) Durin
that time, the Office of Investigations and Complka conducted interviews at CSRd.(
at 161.) Warden Roberts did not conduct or ovetbe investigations.lqd. at 1 62.)
On July 7, 2012, Plaintiff was questioned aboutadord’s murder and th
conditions of the prison after informing an investiing officer “youve got problems &
this compound.” (Doc. 58-3 at 17 Ins. 10-25.) iRldf “asked [investigators Joh
Moore and Bruce Oliver] to be locked down” at thime3 (Id. at 15 Ins. 17-20; Doc. 58
4 at 4 Ins. 15-17.) On July 12, 2006, around 4p0 ., while Plaintiff was at the medic
facility in the prison, an officer announced thavestigators wanted to speak with h
for a second time. (Doc. 58-4 at 8 Ins. 2-11.) c®rrlaintiff met with the officer, th
officer told Plaintiff that he was wanted for quiesting a second time and he therefg

“‘must be telling them something good.ld() The purpose of the second interview W

3 Plaintiff maintains that he did not ask specifigab be placed in protective custody, but instea#ted to
be “locked down” and alleges that the investigatbm®w that the two requests are synonymous. ([
58-4 at 4 Ins. 14-20.)

)
g

D

-

m

A\1”4

as

OocC.




to investigate an alleged income tax fraud schelmag¢ was being perpetrated by inma
at CSP. (Doc. 58-1 at 28 Ins. 14-20.) During g8ezond interview, he again ask

investigators to remove him from his dormitory.od® 58-4 at 9 Ins. 10-15.)

During the evening of July 12, 2006, after them®t interview, John Moore and

another investigator told all inmates to “get inethight bunks.” (d. at 10 Ins. 4-8.

es

Plaintiff was concerned because inmates were reglutio return to their assigned bunlks

to sleep that night, and his assigned bunk was ohnaly lit area in the back of th
dormitory. (d. at 10 Ins. 16-24.) Also, Plaintiff was concernagout remaining in hi

dormitory because the announcement made by theeoféscorting him to the secor

interview caused “the whole dormitory [to know RI&ff was going] to counseling” t¢

speak with investigators. (Doc. 58-3 at 19 In2R}

At approximately 7:30 p.m., Plaintiff learned that inmate had broken into hjis

locker. (Doc. 58-1at 30 Ins. 10-18.) Believing how had a “legitimate reason”to spe

with prison officials in light of his concerns abtoleing suspected of providin

information about other inmates’ criminal condué&laintiff approached Defendanpt

Battle. (Doc. 58-4 at 11 Ins. 2-13.) Plaintiffisure [he] told [Defendant Battle] sh
needed to move [Plaintiff to a different dorm].fd(at 11 Ins. 11-13.) However, he w
not transferred to another dormSdeDoc. 58-27 at 2.) In addition, although Plain

cannot remember the exact content of the infornmatie relayed to prison officials, h

remembers complaining about his placement in theklod the dormitory to sleep, thle

general dangerousness of the prison, and his expdsuother inmates. (Doc. 58-2 a

Ins. 16-21, 2 Ins. 19-23, 5 Ins. 3-4.) After thafschange at 10:00 p.m., prison officig

conducted a “surprise” shakedown of Plaintiff's dotory. (Doc. 58-1at 32 Ins. 10-14}
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The lights were turned off and Plaintiff was attadkby several inmates shortly befgre

midnight. (d. at 12 Ins. 7-9.)

Defendant Roberts, who was Warden of CSP from Bdiy 16, 2004 throug
June 30, 2006, was not present at CSP on July®62@Docs. 20-3 § 7; 25-13 at {1 2
25; 66 at 1 1.) Defendant Thompson became Warde€@S®& on July 1, 2006, but wa

not present at the prison until July 5, 2006. (®020-13 at | 8; 25-13. at {1 27, 28;

at 1 5.) The following Defendants held the follogi positions at CSP at all timg

relevant to this suit: Defendant Christine CrosaswDeputy Warden of Care af
Treatment (Docs. 25-12 at  30; 66 at | 8), Defertdberry Jefferson was Depu

Warden of Security (Docs. 20-3 at 1 32; 66 at §J DBfendants Eula Battle and Edc

Smith were Sergeants (Docs. 20-3 at 1 40; 66 at4Y23), and Defendants Anthonfy

Cox, DeWayne Booker, Derrick McDaniel, William Ma@iis, and Horace Gilbert weille

Correctional Officers Il. (Docs. 20-3 at 1Y 37,59, 54, 57; 66 at 11 18, 27, 30, 34, 3}

Plaintiff does not recall seeing Defendants Crossl efferson on July 12, 200
and did not tell either of them that he believedwess in danger on that day. (Doc. 66
19 9, 12.) Defendant Battle worked from 1:45 puntil 10:00 p.m. on July 12, 200
(Id. at § 15.) Defendant Cox worked from 1:45 p.m.iu1x:00 p.m. on July 12, 2006 i
CSP’s medical unit. Id. at 11 19, 20.) Plaintiff has no recollection ekmg Defendan
Coxon July 12, 2006.1d. at 1 21.) Defendant Smith worked 9:45 p.m. orydi2l 2006
until 6:00 a.m. on July 13, 2006, and was assigioecentral control # 2 as an assist4
supervisor. Id. at 1Y 24, 40, 41.) Plaintiff has no recollectiohseeing Defendan
Smith on those datesld( at § 25.) Defendants Booker and McDaniel were present
at CSP on July 12, 2006.d( at 11 28, 32.) Defendants McGinnis and Gilbertkeal

from 9:45 p.m.on July 12, 2006 until 6:00 a.m.July 13, 2006. Id. at 11 35, 38.)
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Inmate McMillian, a white male, arrived at CSP November 9, 2005, and w4ds

initially assigned to Dorm J-2. (Doc. 25-1 at J1Q.) McMillian described Dorm J gs

the intake dormitory; Dorm D as an “open dormitdrgontaining D-1 for “mobile

construction,” D-2, D-3 for “older inmates,” and 8-which was “known as the roughdgst

dormitory”; Dorm E as containing “two man cells'hd Dorm F, which contained Dorin

F-2, a “faith based dormitory and safest housing on the compound.” (. at 1 1, 6
11, 12.) When McMillian first arrived at CSP, aabk inmate offered him a shank a
explained that white inmates needed weapons foteutmn. (d. at § 10.) McMillian

was housed in Dorm J-2 for two and one-half mon#rsd left on January 22, 200

(Id. at 11 2, 4, 6.) He heard that armed robberies lankler break-ins occurred, b{it

never witnessed themld( at § 2, 3, 11.)

Inmate Mobley, a white male, was housed in Dorm@ & CSP beginning i
November 2005. (Doc. 25-5 at 17 1, 2.) Items wstt@en from Mobley’s locker in
December 2005 and January 2006ld. (at 1 5, 6.) Mobley heard of other wh
inmates experiencing locker break-ins, and oldet&mmates being victims of “snatg
robberies” while walking from the store to theirlse (Id. at § 6.) He regularly observg
his cellmate with cocaine and marijuandd.(at 1 8.) Mobley feared for his life durin
his tenure in Dorm J-2.1d.) Mobley claims that he wrote Defendants Robensl
Cross, among others, but he was ignordd.) (

Inmate Moss, a white male, was housed at CSP pgpraximately two years

~
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beginning in 2004. (Doc. 25-6 at  3.) While &R Moss was housed in Dorm H-11for

about six months and Dorm D-3 for about 18 montfid. at § 3.) Moss observed ga

problems in Building D and believed that the “gustdad no control over the inmates$

(Id. at 1 5.) He explained that the “Gangsta Discipleas a gang that operated *




every dormitory but mostly D-4 ... and they contrdllehe drug trade, were extreme
violent running in large packs stealing, robbinglasommitting acts of violence again

the whites and receiving little punishment when glaty” (Id. at 1 9.) Moss accuse

<

d

Officers Booker and McDaniel as being “tied intoetlJangs” and explained his belief

that Officer Booker was involved in enabling an iate to be “ganged out by th
[Gangsta Disciples.]” Ifl. at Y 11-12.) Moss read a letter that Plaintififted to seng
to the commissioner regarding the conditions ofplhison, and wrote a similar letter

Defendant Roberts.Iq. at § 15.) Moss observed Plaintiff as one of tt\ inmates in

Dorm J-2 to be “called out ...to be interviewed,chiknowledge that Plaintiff was afraid

e

(0]

that the Gangsta Disciples believed that he “rattesin out,” and attempted to deliver a

weapon to Plaintiff for protection shortly beforamtiff's attack. (d. at {1 20-23.)

PROCEDURAL HISTORY

Peter A. Bugge (“Bugge”), executor of the estatdohn C. Bradford, Bradford®
father, and Plaintiff, brought suit under 42 U.S§1983, alleging that prison officia

were deliberately indifferent to the dangers of C8P violation of the Eighth

Amendment to the United States Constitution. (Dloat 7Y 4, 10.) Specifically, Plaintiff

and Bugge alleged that Defendants were deliberanelifferent to the violent gangs th

were openly operating at CSP, took inadequate sgcureasures, scheduled secur

guards in a manner that caused understaffing, dhdrwise allowed the operation ofla

dangerous prison in a way that culminated in Bradfdeath and Plaintiffs injurieq.

(Id. at 11 10-11.) The Complaint named former Wardenii Roberts, current Wardg

S
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Dannie Thompson, Deputy Wardens Christine Cross aady Jefferson, Sergeanjts

Anthony Cox and Eddie Smith, Lieutenant Eula Batded Officers William McGinnis

Derrick McDaniel, and Horace Gilbertld( at § 3.)




On March 30, 2009, this Court granted Defendamstion to Dismiss as t¢

Plaintiff for failure to exhaust administrative reshies. (Doc 15 at 3.) The Court denied

Defendants’ Motion to Dismiss as to Buggdd.(at 10.) On September 24, 2010, {
Court granted Defendants’ Motion for Summary Judgmas to Bugge, finding thg
“‘none of the Defendants had sufficient knowledggaofubstantial risk of serious har
to Bradford and therefore Bugge] failed to estdblisnecessary causal link between ¢

of the Defendants and the attack on Bradford.” {[Bi at 23.)

The Eleventh Circuit reversed this Court’s Order day 18, 2011.See Bugge V.

Roberts 430 F. App’x 753 (11th Cir. 2011). The Elever@hcuit found that Plaintiff hag

exhausted administrative remedies because officedlSCSP improperly denied h

formal grievance.ld. at 756. Also, the Eleventh Circuit held that Baggevidence wa$

sufficient to survive summary judgment based on th®m that Defendants welle

“deliberately indifferent to a substantial risk &farm posed to Bradford due
dangerous prison conditions at CSP, and that defetsd deliberate indifference t
those conditions caused the attack that resultd@tadford’s death.”ld. at 759. Among
the evidence that the Eleventh Circuit found pessumwas evidence suggesting:

numerous racially charged robberies occurred at ,CSP
particularly of store-bought goods; there were “dueds” of
weapons in the prison, and almost every inmate in
Bradford's dormitory owned or had access to a shanikon
officials refused to discipline inmates for possegs
weapons; and gangs, which operated in every domyito
were extremely violent, stealing, robbing, and coittimg
acts of violence against white inmates in particul®here is
also evidence that officials encouraged inmatesobbain
weapons for protection, due to the dangerous caoorost at
CSP... Viewing this evidence in the light most faable to
Bugge, genuine issues of material fact remain ashether a
substantial risk of serious harm existed at CSP.

Bugge 430 F. Appx at 759.
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However, the Eleventh Circuit held that all Defamds were entitled to summal

judgment except for Warden Roberts because theseevalence that he was aware
the dangerous conditions at CSP, and evidence st@gethat he was the on
Defendant with “the power to take reasonable st@paddress them.ld. at 760. Theg
Court noted that “Warden Roberts left his post 8P®n July 2, 2006, and that Ward
Thompson took over on July 5, 2006, the day of Boadls murder. Thompson
therefore, had no opportunity to learn about orr@dd the conditions that existed wh
Roberts left immediately before the murdeld’. at 761 n.9.

On remand, Bugge and Defendants reached a settlemgreement and th

Court dismissed Bugge’s claim with prejudice. (Bod6, 47.) On October 4, 2012,

Defendants filed the instant Motion for Summary goment. (Doc. 58.) Plaintiff

responded on November 19, 2012. (Docs. 65, 669feiddants filed their reply o
December 20, 2012. (Doc. 68.) Having the bendffull briefing on the instant matte
Defendants’ Motion for Summary Judgment (Doc. 58)ipe for review.

DISCUSSION

. Summary Judgment Standard
Summary judgment is proper ‘if the pleadings, d®fons, answers t
interrogatories, and admissions on file, togeth&hwhe affidavits, if any, show thg

there is no genuine issue as to any material fadttaat the moving party is entitled tg

judgment as a matter of law.Celotex Corp. v. Catreft477 U.S. 317, 322 (1986). An

of
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issue is “genuine” if the evidence is such thattasonable trier of fact could return| a

verdict for the nonmoving partydoffman v. Allied Corp.912 F.2d 1379, 1383 (11th Ci.

1990). A fact is “material” if it is a legal elememf the claim under the applicabje

substantive law and it might affect the outcomehsf nonmoving party’s caséllen v.




Tyson Foods121 F.3d 642, 646 (11th Cir. 1997) (citidmderson v. Liberty Lobhwy77
U.S. 242, 248 (1986)). A judgment is appropriate ‘@ matter of law” when th

nonmoving party has failed to meet its burden ofsp@ding the Court on an essent

element of the claimSee Cleveland v. Policy Mgmt. Sys. Corp26 U.S. 795, 804

(1999);Celotex Corp.477 U.S. at 323.

The movant bears the initial burden of showing tthedre is no genuine issue pf

material fact. Celotex Corp,. 477 U.S. at 323. The movant can meet this burdge

presenting evidence showing there is no disputenaterial fact, or by showing g

pointing out to the court that the nonmoving pahtys failed to present evidence [in

support of some element of its case on which itrbe¢he ultimate burden of proofd.

at 322-24. Once the movant has met its burdennptiranoving party is required “to go

D
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beyond the pleadings” and identify “specific fastsowing that there is a genuine isque

for trial.” Id. at 324. To avoid summary judgment, the nonmoviagty must do more

than summarily deny the allegations or “show thedre is some metaphysical doubt|as

to the material facts.’Matsushita Elec. Indus. Co. v. Zenith Radio Co#i5 U.S. 574

586 (1986). Rather, the nonmoving party must pdevienough of a showing that th

[trier of fact] could reasonably find for that pgrtWalker v. Darby 911 F.2d 1573, 157f

(12th Cir. 1990) (citingLiberty Lobby 477 U.S. at 251). *“[M]ere conclusions and

unsupported factual allegations are legally insudit to defeat a summary judgment

motion.”Ellis v. England 432 F.3d 1321, 1326 (11th Cir. 2005).

On a motion for summary judgment, the Court mustwall the evidence and &l

factual inferences drawn therefrom in the light mfas/orable to the nonmoving party,

and determine whether that evidence could reasgnaidtain a jury verdictCelotex

Corp., 477 U.S. at 322- 23Allen, 121 F.3d at 646. “Inferences from the nonmoy
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party’s ‘specific facts’ as to other material fach©wever, may be drawn only if they are

reasonable in view of other undisputed backgroundomtextual facts and only if sudh

inferences are permissible under the governing sutig/e law.”Mize v. Jefferson City

Bd. of Educ. 93 F.3d 739, 743 (11th Cir. 1996). The Court mgsant summary

judgment if it finds there is no genuine issue d&iterial fact and the movant is entitl¢d

to judgment as a matter of lawEed: R.Civ. P. 56(c).
[1. Court’s Analysis
Defendants claim they are entitled to summary juéegt for three reasons. Firg
Defendants assert that Plaintiff's claims againsffdddants Thompson and Cross
barred byres judicata because Plaintiff brought identical claims againstose
defendants in Georgia Superior Court and thosandaivere dismissed with prejudic

(Doc. 58-55 at 3.) Second, Plaintiff failed to peat sufficient evidence to survi

e

e.

e

summary judgment on his deliberate indifferencanclas to both harms alleged; the

harm stemming from “inadequate security measuré¢s<sP, and the harm stemming

from the questioning that occurred on July 7 and2l?06. (d.at 7.) Third, and in th
alternative, Defendants argue that they are emititte qualified immunity. Id. at 17.)
In view of the following findings and rulings, th@urt does not and need not addr
theres judicatadefense. The Court addresses the other two argtsrie turn.

A. 42 U.S.C. §1983 & Deliberate Indifference

“Every person who, under color of any statute, aatice, regulation, custom,

usage, of any State ...subjects, or causes to bieciel, any citizen ...to the deprivatig

of any rights, privileges, or immunities secured thg Constitution and laws, shall e

liable to the party injured in an action at lawjtsa equity, or other proper proceedinfg

\1%4
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for redress.” 42 U.S.C. § 1983. Thus, “a plaihmiust establish that an act or omissipn
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committed by a person acting under color of state deprived him of a right, privilegs

or immunity secured by the Constitution or lawstbé United States.”Chatham v,
Adcock 334 F. Appx 281, 287 (11th Cir. 2009) (citati@mitted). Further, a plaintiff
must demonstrate “proof of an affirmative causatmection between the official's acfs

or omissions and the alleged constitutional degrora” Murphy v. Turpin 159 F.

=)

App’x 945, 947 (11th Cir. 2005) (quotingatler v. Wainwright802 F.2d 397, 401 (11t
Cir. 1986)). “[P]rison officials have a duty to gtect prisoners from violence at the
hands of other prisoners.Farmer v. Brennan511 U.S. 825, 833 (1994). “A prisdn
official's deliberate indifference’ to a substaalirisk of serious harm to an inmaje
violates the Eighth Amendment.”ld. Thus, “deliberate indifference” is actionaljle

under 42 U.S.C. § 1983.

—

To succeed on a deliberate indifference claim, RI#imust demonstrate thea
Defendants were “aware of specific facts from whahinference could be drawn that a
substantial risk of serious harm exists—and [Defemit] must [have] also draw[n] thft
inference.” Carter v. Galloway 352 F.3d 1346, 1349 (11th Cir. 2003). “To sueyv
summary judgment on such a 8 1983 claim, a plaimtiifst ‘produce sufficient evidende
of (1) a substantial risk of serious harm; (2) dhefendants’ deliberate indifference fo
that risk; and (3) causation.Bugge v. RobertA30 F. Appx 753, 757 (11th Cir. 201})
(citingHale v. Tallapoosa Cnty50 F.3d 1579, 1582 (11th Cir. 19953taley v. Oweng
367 F. Appx 102, 107 (11th Cir. 2010) (citir@arter, 352 F.3d at 1350)). Plaintiffargués
that Defendants were deliberately indifferaottwo substantial risks of serious harn:
(1) the general risk of harm faced by the allegedbdequate security measures taken at
CSP, and (2) the individualized risk of harm faadter the Department of Correctionps

investigators questioned him on July 7 and 11, 20(@5oc. 1 9 12, 19.)

12




i. Substantial Risk of Harm

As to the first element, which is the objective qmoment of the claim, “ar

excessive risk of inmate-on-inmate violence atihgeeates a substantial risk of serious

harm.” Purcell v. Toombs Cnty 400 F.3d 1313, 1320 (11th Cir. 2005). Although

“occasional, isolated attacks by one prisoner ootaar may not constitute cruel ar
unusual punishment ... [a] prisoner has a right ..bto reasonably protected fro

constant threat of violence ...from his fellow inmeat’ Id. at 1320-21 (citingV oodhous

v. Virginia, 487 F.2d 889, 890 (4th Cir. 1973)). The objeetstandard “embodigs

d

m

broad and idealistic concepts of dignity, civilkestandards, humanity, and decency’ hut

must be balanced against competing penologicalsgbdlaMarca v. Turney 995 F.2d

1526, 1535 (11th Cir. 1993) (citirEstelle v. Gamble429 U.S. 97, 102 (1976)).

Defendants argue that Plaintiff did not face anpstantial risk of serious harnj.

(Doc. 58-55 at 7.) Defendants assert that theegginprison conditions did not poge

such a risk because substantial changes took @aGSP following Bradford’s murdg
on July 5, 2006. 1. at 8.) Defendants also claim that the intervieat took place or

July 7 and 12, 2006 did not pose such a risk ohh&ao Plaintiff because none of tf

Defendants had any involvement in calling Plaintdf meet with the investigators,

r

Plaintiff did not ask to be placed in protectivestody, and the white inmate that wps

implicated in the tax fraud scheme that was beingestigated on July 12 was npt

involved in the beating that occurred later thaghti (d. at 8.) Plaintiff argues that thle

general condition of CSP posed a substantial riskharm to him because of th

widespread violence at the prison and presenceeajpwns. (Doc. 65 at 8-9.) Plaint

e

ff

also argues that the interviews posed a substansklof harm because inmates hpd
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witnessed circumstances that would permit themrmterihe had been cooperating with

investigators regarding criminal activity at CS@d. at 9.)

The Court finds that both substantial risks of hadantified by Plaintiff existed
before he was attacked on July 12, 2006. Basedhenevidence before the Cou
construed in a light most favorable to Plaintiffiet record supports a finding tha
although efforts were being made by the Departm@EnCorrections to remediate th
dangerous nature of CSP, a reasonable jury conttitihat the condition of CSP poseq
substantial risk to Plaintiff. The only evidencef®ndants have presented that sugg
a reduction in the dangerousness of CSP is thatesons were confiscated during t
shakedown on July 6, 2006. (Docs. 58-34 at 3; 6§ &4.) This fact alone does n
negate the Eleventh Circuit’s findings regarding thtangerousness of CSP.

The Eleventh Circuit found that, prior to Bradfosdhurder, gang activity wa
rampant throughout the prison, weapons were wideailable, and guards suggested
inmates that they should obtain weapons to prateemselves.Bugge 430 F. Appx at
759. The evidence did not confine these condititmBradford’s dormitory.ld. In fact,
the evidence supported a finding that Plaintifferahitory, Dorm D-4, was mor
dangerous than Bradford’s dormitory, Dorm J-2. ¢D@a5-6 T 9.) A reasonable ju

could find, based on the evidence before the Cotlrat the actions taken by th

Department of Corrections in the days interveninuddord’s death on July 5 and

—

1t,

e
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Plaintiff's beating on July 12 did not operate uch a way to extinguish the substanfal

risk of harm posed by the dangerous condition ®CS
Furthermore, the Court finds a substantial riskhafm was posed to Plaintiff b

his participation in the investigations that toolage on July 7 and 12, 2006. At th

time, Plaintiff was removed from his dormitory twidn the presence of all oth¢
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inmates for the purpose of speaking with invesobgat (Doc. 58-4 at 8 Ins. 2-11)

Plaintiff was one of the few inmates removed from #dormitory for this purpose. (Do

25-6 11 20-23.) Clearly, the inmates were awarat tihe investigations were takirlg
place in light of a recent murder that occurredC&P. They were likely to infer that

investigators were seeking suspects who were ireebla Bradford’s murder. In light g

the gang activity and violence at CSP, the Court$ that Plaintiff faced a substant

risk of harm by being placed back in the normal plapion in his dormitory following

his interviews with investigators.

ii. Deliberate Indifference

The second element is a subjective standard witreeghcomponents: “(3)

subjective knowledge of a risk of serious harm; &regard of that risk; (3) by condu
that is more than mere negligenceBugge 430 F. AppX at 757 (citingicElligott v.
Foley, 182 F.3d 1248, 1254 (11th Cir. 1999)). In otlwerds, Defendants must ha

“‘know[n] of and disregard[ed] an excessive risk [®laintiffs] health or safety.’

Farmer, 511 U.S. at 837. It is not necessary that Pl#idemonstrate knowledge that|i
was “likely [he was] to be assaulted by a spe@iisoner who eventually committed the

assault.” Rodriguez v. Secy for Dept of Corr508 F.3d 611, 617 (11th Cir. 2007).

Defendants may escape liability if they show thtdiey did not know of the underlyin

facts indicating a sufficiently substantial dangergr that they knew the underlying

facts but believed (albeit unsoundly) that the riskwhich the facts gave rise wds

insubstantial or nonexistentFarmer, 511 U.S. at 844.

The requisite state of mind for deliberate indiffece is something more thgn

negligence or carelessnesSee Ray v. FoltZ370 F.3d 1079, 1083 (11th Cir. 2004).

such, “simple negligence is not actionable unde®831 and a plaintiff must allege
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‘conscious or callous indifference to a prisoneights.”” Smith v. Regl Dir. of Fla
Dept of Corr, 368 F. Appx 9, 14 (11th Cir. 2010) (quotiVgilliams v. Bennett689 F.
Appx 1370, 1380 (11th Cir. 1982)). “The known ki®f injury must be a stronp
likelihood, rather than a mere possibility[,] bedoa guard’s failure to act can constityte
deliberate indifference.”Staley, 367 F. Appx at 107 (quotinrown v. Hughes894

F.2d 1533, 1537 (11th Cir. 1990)) (alteration ingaral).

Plaintiff claims that Defendants were deliberateigifferent to the substantia
risk of harm posed by (1) the general dangerouswé&SP, and (2) the individualizgd
risk of harm posed by his participation in the istigations that took place on July] 7
and 12, 2006. As to the first risk of harm, thadewce demonstrates that the ofly
defendants who had the power to change the dangecoundition of CSP were thle
former and current Wardens, Defendants Roberts Bma@impson. See Bugge430 F.
Appx at 760-61. Accordingly, all other Defendarae entitled to summary judgment jas
to the first risk of harm See id.

As to Defendant Thompson, Plaintiff's own depawmititestimony illustrates thdt
Defendant Thompson was taking steps to make theoprisafer. A shakedown was
conducted on July 6, 2006; the prison was lockedrd&om July 6 until July 12, 2004;
criminal activity at the prison was being investigd; known gang members were being
placed in segregation. Unlike Defendant Robettgeré is no evidence that suggests any
inmate notified Defendant Thompson of the dangerooizdition of the prison. See
generallyDocs. 25-1, 25-4, 25-5, 25-6, 25-7.) Becauseeahgmno evidence in the recofd
to support a finding that Defendant Thompson was$bdeately indifferent to the

condition of CSP, he is entitled to summary judgmasto the first risk of harm.
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As to Defendant Roberts, he would only be entitliedummary judgment on this

element if circumstances took place between Bratidomurder and Plaintiff's beating

in such a way that changed the basis of the Eldveditcuit’s finding that he wa

deliberately indifferent to the harm posed by thenderous condition of CSP. As the

Court pointed out on appeal, Defendant Roberts wes only defendant who wg
alleged to have had the power to take reasonaldpssto address the dangerg
condition of CSP.Bugge 430 F. AppX at 760. Because the evidence suggeshat

“several inmates wrote to Roberts to inform himtleé dangerous prison condition

\°24
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us
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Roberts failed to discipline inmates for possessimgapons or engaging in ganhg

violence|[, and] the pervasive and widespread natit@e conditions that the evidenfe

shows existed suggest[ed] that Roberts had beposed to information concerning th

risk and thus must have known about it,’ ” a juryegtion existed as to whethpr

Defendant Roberts was deliberately indiffereind. at 760-61 (citation omitted). The
is no evidence in the record to suggest that cirstances changed such that Defend
Roberts was deliberately indifferent to the riskhodrm posed to Bradford, but n
deliberately indifferent to the risk of harm posedPlaintiff. The evidence presents
jury question as to whether Defendant Roberts waibdrately indifferent to the hari
posed by the dangerous condition of CSP. As sDelfendant Roberts is not entitled
summary judgment as to this element.

As to the second alleged risk of harm, Plaintdfshfailed to demonstrate that a

particular Defendant had subjective knowledge & tlsk posed by his participation |n

the investigations. Plaintiff was unsure as to titee he informed any Defendants th

he believed he was in dangeiSeleDoc. 58-4 at 11Ins. 11-13.) The only personsmi#

e

e

ant
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at

is certain he told that he believed he was in damgere investigators John Moore and
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Bruce Oliver. (Doc. 58-3 at 15 Ins. 17-20; Doc-%&t 4 Ins. 15-17.) Those individug
are not named in this suit. As such, Plaintiff Haited to demonstrate that Defendar

“actually possessed the requisite knowledge to éld hable.” See Bugge430 F. Appx

s

at 758-59. Therefore, all Defendants are entittedummary judgment as to the secdnd

risk of harm.

iii. Causation

To survive summary judgment, Plaintiff must raigefactual question as fo

whether Defendant Roberts’ alleged deliberate iiedénce caused the harm actue
suffered by Plaintiff. Hale, 50 F.3d at 1582. In other words, Plaintiff musive

produced sufficient evidence to raise a jury quastas to whether Defendant Robe

was deliberately indifference to the dangerous ¢bon of CSP and, as a result, Plainfff

was beaten by other inmateSee id. As noted above, evidence exists in the record
suggests Defendant Roberts’ had knowledge of theegdeous condition of CSP. Th

record also supports a finding that, without DefanttRoberts’ deliberate indiffereng

to the dangerous condition of CSP, those respoadinrl Plaintiff's beating would nof

have had the opportunity to carry out the sameusTlta jury could find that Defenda

Roberts’ deliberate indifferent to the risk posedtbe general condition of CSP caus

Iy

s

ha
e

e

Nt

ed

the harm suffered by Plaintiff. As such, Defend®&uoberts is not entitled to summayy

judgment because “genuine issues of material faist @s to the remaining element
[Plaintiffs] claims against Roberts—deliberate iffdrence and causationSee Buggge
430 F. Appx at 761.

B. Qualified Immunity

To defeat qualified immunity, Plaintiff must shawat Defendant (1) violated

constitutional right (2) that was clearly estabkshat the time of the alleged violatiop.
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Floyd v. Corder 426 F. Appx 790, 791-92 (11th Cir. 2011) (cititplloman ex rel,

Holloman v. Harland 370 F.3d 1252, 1264 (11th Cir. 2004)). “A goverant officer

defendant is entitled to qualified immunity unlesst the time of the incident,

preexisting law dictates, that is, truly compel[ghe conclusion for all reasonabl
similarly situated public officials that what Deféant was doing violated [Plaintiff's]

federal rights in the circumstancesMarsh v. Butler Cnty., Ala268 F.3d 1014, 1030

31 (11th Cir. 2001) (citind-assiter v. Ala. A&M Uniy,.28 F.3d 1146, 1150 (11th Ciy.

1994)). A government officer is not entitled toajfied immunity where previous cas¢s

with “materially similar” facts establish that th@specific circumstances violate fede

law. Id. at 1032. On appeal, the Eleventh Circuit foundttthe condition of CSP, {f

112

proved, would have violated Bradford’s constitutamights based on the precedent pet

by Marsh, 268 F.3d 1014Hale v. Tallapoosa Cnty50 F.3d 1579 (11th Cir. 1995), an
Williams v. Edwards547 F.2d 1206 (5th Cir. 1977).

In Marsh v. Butler County the Eleventh Circuit held that similar pris¢
conditions as those allegedly present at CSP \dlat clearly established constitutior

right. Marsh, 268 F.3d at 1033 (citations omitted). Marsh, the plaintiff alleged tha

violent inmates were not segregated from the réshe inmate population, the prisgn

was routinely understaffed, homemade weapons weaéily available, and prisone

were not adequately disciplinedld. at 1029. Willams and Hale also involved

n

al

S

dangerous prison conditionsSeeHale, 50 F.3d at 1581 (overcrowding and frequént

inmate fighting);Williams, 547 F.2d at 1211 (270 stabbings with 20 resuldegths in
three years, numerous forcible rapes, overcrowdimglerstaffing of prison guards, ar
sanitation violations). The Eleventh Circuit imgtly found thatMarsh, Williams, and

Hale are “materially similar” to the circumstances imig case, and “ dictate[d] ... th
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conclusion for all reasonable, similarly situatadbfic officials that what Defendant wgs
doing violated [Plaintiffs] federal rights in th@rcumstances."See Marsh268 F.3d af
1030-31.

The law of the case doctrine holds that “a decissban appellate court on a ledal
issue must be followed in all subsequent proceeslimgthe same case.Jeffries v.
Wood 114 F.3d 1484, 1489 (9th Cir. 1997) (citation ¢tmmd). For the doctrine to apply,
the appellate court must have actually decidedissee. United States v. SaintiNo.
13-11549, 2013 WL 4838821, *2 (11th Cir. Sept. 2913) (citing United States v}
Escobar-Urrego 110 F.3d 1556, 1560 (11th Cir. 1997)). Understhlioctrine, “[a]n
appellate decision binds all subsequent proceedingdhe same case not only as|to

explicit rulings, but also as to issues decidedessarily by implication on the prig

-

appeal.” United States v. KrockdNo. 12-14435, 2013 WL 2631426, *3 (11th Cir. Jyne
13, 2013) (citingJnited States v. Tamay80 F.3d 1514, 1520 (11th Cir. 1996)).

Although the Eleventh Circuit did not explicitlyold that qualified immunity
does not apply to Defendant Roberts, it noted tHetsed onMarsh, Hale, and
Williams, the constitutional right at issue was clearlyaddished at the time of the
defendants’ alleged misconductBugge 430 F. Appx at 760 n.8. The Court vacated
summary judgment in favor of Defendant Roberld. at 761. This holding necessarlly
implies that the Eleventh Circuit found that Defamd Roberts is not entitled o
gualified immunity since a contrary finding wouldave entitled Defendant Roberts to
summary judgment. Because the same dangeroustoomsiithat were prevalent at the
prison in relation to Bradford’s death could be ohexal to have contributed to Plaintifffs
beating, the Eleventh Circuit’s implicit holdingahDefendant Roberts is not entitled|to

gualified immunity is the law of the case.
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Based on the foregoing, Defendants’ Motion for Soary Judgment

19

GRANTED as to all Defendants except Defendant Roberts.toABefendant Roberts

Defendants’Motion for Summary JudgmenD&NIED.
SO ORDERED, this _30" day of September, 2013.
/s/ W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT

21




