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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
CALVIN MCCLAIN,
Plaintiff,
V. : 1:08-CV-159WLS)
DONNIE THOMPSON, Wardergt al.,

Defendants.

ORDER
Presently pending before the Court is a Report and Recommendation from U.S.

Magistrate Judge Thomas Q. Langstaff, filed August 17, 2010. (Doc. 50).sthagiJudge

—

Langstaff recommends dismissal of Plaintiff's 42 U.S.C. § 1983 actiimpsejudice pursuan
to Fed. R. Civ. Pro. 41(b) based on Plaintiff's failure to comply with the tGoander to notify,
the Court of Plaintiff's current address in a timely manner and failurespmnel to a show cauge
order. Gee Docs. 7 and 46). The Report and Recommendation provided the Partigs with

fourteen daysfrom the date of its service to file written objections to the recordat@m. An

&N

objection from the Plaintiff was due on September 7, 20Haintiff filed an objection date
September 1, 2010, on September 9, 2010. Because the response period included a hgliday and
the weekend, the Court considers the objection in the interests of jastitegives the

Petitioner’s filing the benefit of the doubt.

! The Parties were given an additional three days because sergiamage by mail.See Fed. R. Civ. P. 6(d
(adding three days to specified period within which a party may act iteassmade under Rule 5(b)(2)(C) by
mailing process to a party’s last known address).
2 Because the actual deadline for filing objections—Saturdaggeder 4, 2010—fell on a weekend, and Monday,
September 6, 2010 was Labor Day, the deadline was extended to Tuesdaygh&epte2010.See Fed. R. Civ. P

6(2)(1)(C), 6(a)(6)(A).
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BACKGROUND

Plaintiff filed this action against multiple defendants who were eyepl at the Calhou
State Prison, where Plaintiff was confined, on November 21, 2(D8c. 3). The Defendant
filed a Pre-Answer Motion to Dismiss on April 3, 2009. (Doc. 17). Pléint#s ordered tc
respond to the Motion to Dismiss within twenty days on April 6, 2009.c.(D®). On April 23,
2009, Plaintiff filed a Motion to Continue until he was removed feagregation because he
not have access to a law library. (Doc. 27). Magistrate Judge Langsta#dyRlaintiff's
Motion to Continue on May 19, 2010, thereby affording Petitioner an additibingl tlays to
respond. (Doc. 41). Therein, Plaintiff was warned that failure to respond to #\swer
Motion to Dismiss may result in the dismissal of his claihal. &t 2).

A show cause order was issued by Magistrate Judge Langstaff on July 15, 201
correspondence sent to Plaintiff was returned as undeliverable on two octagiints. 46;see
Docs. 43 and 45). Plaintiff had not communicated with the Court from July 15, @60
August 2, 2010, when Plaintiff filed a Notice of Change of Addre€ee Docket). Plaintiff

filed Objection to Report and Recommendation on September 9, 2010, and Rdsp&nse

-
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Answer Motion to Dismiss on September 27, 201(Docs. 51 and 53). The Defendants filed

Response to Objection to Report and Recommendation on September 14, 2010, anda\

Strike Plaintiff's Response to Pre-Answer Motion to Dismiss on September 30, dD4€s. 52

3 Plaintiff filed a Motion to Amend Complaint on February 4, 2009 (Doc. 11)hwhias granted on April 6, 200
(Doc. 21). The Amended Complaint added Physician’s Assistant Brown sgistaft Administator Dee Edwarg
The defendants included Donnie Thompson, Warden; Christine CrosstyDWprden of Care and Treatment;
Satterfield, Medical Director; Dwayne Ayers, Doctor; Remeka ChristiChief Counselor and Grievan

Coordinator; Angela Cranshaw, Counselor; Dedra Edwards, Administfssistant; Brown, Physician’s Assistant;

and two unidentified nurses. This Court dismissed Defendants ChriStiass, Edwards, and Cranshaw, as we
the two unidentified defendants, on September 9, 2009. (Doc. 40).

* The Order was returned as undeliverable on June 1, 2010. (Doc. 43).

® The Order was returned as undeliverable on July 27, 2010. (Doc. 47).

® Because Magistrate Judge Langstaff granted Plaintiff's Motion to Continue on May 19, pfif)ely response
was required to be filed by June 18, 2010.
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and 54). The Defendants filed a Motion to Dismiss Plaintiff's CompMliith Prejudice or

September 6, 2011. (Doc. 60). This Court ordered Plaintiff to respond tonMotiDismiss

Plaintiffs Complaint With Prejudice within 21 days on October 21, Z0{Doc. 61). To date

Plaintiff has not responded to the show cause order or theoMadi Dismiss Plaintiff'g
Complaint With Prejudice. See Docket).

ANALYSIS

In his Objection, Plaintiff asserts that he did not receive the slaose order (Doc. 4¢

or the Report and Recommendation regarding his Motion for Preliminanyctign (Doc. 42)

(Doc. 51, p. 1). Both of these documents were sent to Plaintiff and eétamundeliverablg.

(See Docs. 43 and 47). Plaintiff does not explain his failure to notify the Cdunisovarious
changes in address, except that “Plaintiff [remained] in tisomp system and non-legal m
[was] forwarded to him.” (Doc. 51, p. 1). Plaintiff notes that he matithe Court of a chang
in address regarding his transfer from Calhoun State Prison to Coastéalidmah€enter, which
was received on July 15, 2009. (Doc. 51, pe2;Doc. 37). However, Plaintiff notes later in |
objection that he was transferred from Coastal Transitional CenterldwiBeState Prison o
December 22, 2009, to Calhoun State Prison on April 8, 2010, and to Georgia State P
July 20, 2010 (Doc. 51, p. 2-3). Plaintiff acknowledges that the only nabficttat he sent t
the Court regarding these changes of address during this period was in regardsatsieisto

Georgia State Prison. (Doc. 51, ps& Doc. 48).

Plaintiff offers various reasons as to why he did not redpimn Magistrate Judgg

Langstaff's show cause order and otherwise failed to communicate tathCourt for g
protracted period of time. First, Plaintiff explains that he obtained @n September 9, 200

and returned to the prison after the “administration was closed.” (Doc. 51, pe@)nd, he wa

" The Order was returned as undeliverable on November 4, 2011. (Doc. 62)
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injured on October 10, 2009, was under medical supervision until November 11, 2009, gnd was

notified to obtain a different type of employmentd.Y Plaintiff contends that the prison then

closed for the observation of a holiday, and remained closed Jamilary 4, 2010, due {o

“several serious crimes [that] were committed against private citizehd)’ Rlaintiff does nof

explain how any of these events precluded him from remaining in contact with the Gibirt an

complying with the Court’s various orders.

Third, Plaintiff asserts that he was unable to gain access to thibtawy for various
reasons, such as his segregation based on alleged misconduct, surgeryfiagdssteds with
the prison library, from “late February 2010” until August 27, 2010d. &t 2-3). Again,
Plaintiff fails to explain how this lack of access to the prison lavahipprecluded him from
remaining in contact with the Court.

Fourth, Plaintiff cites the mailing practices of the Georgia State Prison, ants e

harbor the belief that his failure to correspond with the Court was baspdrtinron thosg

practices. $eeid. at 3). However, Plaintiff does not explain how those practices inhibisgd

ability to mail correspondence to the Court for over one year. AdditgrPlaintiff only cites
the mailing practices of Georgia State Prison, to which he was transferred on July 20( @)
He does not explain how these practices are relevant to his failure to communicate dss
changes beginning as early as December 22, 2(@8.id( at 2).

Plaintiff failed to explain why he had not timely responded to Meaist Judge

Langstaff's Order to Respond to Defendants’ Pre-Answer Motion to Bss@ee Doc. 41 at 2)

show cause order (Doc. 46), or order to notify the Court of his variougssddhanges in |a

timely manner (Doc. 7 at 2). Based on this lack of action by the H|laMagistrate Judge

Langstaff found a willful failure on the part of Plaintiff to comply with trelers of the Court.
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(Doc. 50). Magistrate Judge Langstaff recommends dismissal with joeejuarsuant to Fed. R
Civ. Pro. 41(b) due to a finding of prejudice to the Defendants, all of whom hiaae] fi
dispositive motions, of which the Plaintiff was advised, and given addititime to respond.
(Id. at 2). At the time of the issuance of Magistrate Judge Langstaff's riReal
Recommendation currently at issue, Plaintiff had not respondedytmfathe Defendants
motions or the Court’s ordefs(Seeid.)

Further, Defendants filed a Motion to Dismiss Plaintiffs Complaint WitéjuRlice on
September 6, 2011. (Doc. 60). This Court issued an Order notifying the P&isafiti Motion
on October 21, 2011, thereby affording the Plaintiff twenty-one days ta fiésponse. (Dog.
61). The Order was sent to Plaintiff, but returned as undeliverable on Novenai®drl4, (Doc,
62). Plaintiff has again failed to notify the Court of an address change, sufailbd to contact
the Court since March 30, 2011, and hence has not explained his failure todréspibhis
Court’s Order to Respond to Defendant’s Motion to DismiSse Docket).

An action may be dismissed with prejudice under Fed. R. Civ. Pro. 41(b¢ Whearty

engages in a clear pattern of delay or willful contempt [and]desssetions would not suffice

World Thrust Films, Inc. v. Int'l Family Entertainment, 41 F.3d 1454, 1456 (11th1Gb5)

(quoting Kilgo v. Ricks, 983 F.2d 189, 192 (11th Cir. 1993)). Plaintiff failed to notify the dourt
of multiple address changes, caused various items of mail to beecetas undeliverable, apd
was completely without contact with the Court for over one ye&ee Docket). The Plaintiff
failed to timely respond to Pre-Trial Motion to Dismiss, thevsltause order, and Motion fo
Dismiss With Prejudice without any coherent explanation thatldvsuifficiently justify such

delay. &ee Docket). Because Plaintiff demonstrated on various occasions that he is aware of hi

8 After Magistrate Judge Langstaffs Report and Recommendatiamtiffl filed his Response to Pre-Answgr
Motion to Dismiss on September 27, 2010. (Doc. 53). The Defendants filetd@nltb Strike Plaintiff's Respong
to Pre-Answer Motion to Dismiss on September 30, 2010, as untimelg. $Bo
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duty to timely apprise the Court of changes of addrsss ocs. 37, 48, 56), and has bden
repeatedly reminded of the importance of responding to orders by the &eudto€s. 41 ang
61), these failures cannot be explained as anything other than willful disregardesngof the

Court’s orders. Furthermore, multiple defendants have been desimfisem this action, th

A\1”4

Plaintiff has been transferred to various prisons since thenakifiing of this action, and mor

D

than three years have passed since Plaintiff originally filed this $wilight of the Plaintiff's
clear failure to prosecute, the Defendants would be greatlyduegl if this action was nqt
dismissed with prejudice. No other remedy will suffice.

Accordingly, Plaintiffs Objection (Doc. 51) to the Magistrate Judge&pdt and
Recommendation to dismiss Plaintiffs 42 U.S.C. § 1983 claim for failure to Ilgomih the

Court’s order to notify the Court of Plaintiff's current address in @liirmanner and failure t

O

respond to the show cause ordeDMERRULED. U.S. Magistrate Judge Langita A ugust

17, 2010 Report and Recommendation (Doc. 5SAAGCEPTED, ADOPTED and made th¢

174

D

Order of this Court for reason of the findings made and reasons 8tateth, together with th
reasons stated and conclusions reached herein. Accordingly, P&iAtiifEnded Complainf
(Doc. 11) isDISMISSED with prejudice and Defendants’ Pre-Answer Motion to Dismiss ([poc.
17), Motion to Dismiss Defendant Edwards (Doc. 28), and Motion to Dismids Rvejudice
(Doc. 60) ardDENIED as moot.
SO ORDERED, this_ 13" day of June, 2012.
/s/ W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATES DISTRICT COURT




