Toenniges v.

Georgia Department of Corrections

IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
DONALD W. TOENNIGES,
Plaintiff,
V. : CaséNo. 1:09-CV-165(WLS)

GEORGIA DEPARTMENT OF
CORRECTIONSEt al.,

Defendants.

ORDER

Before the Court is a Report and Recommendation from United States Magistraty
Claude W. Hicks, Jr. filed Decemb2g, 2009. (Doc. 11). Following his Order (Doc. 9) t
Plaintiff recast his Complaint to clarify his claims; Judge Hicks recommendascceintain of
Plaintiff's claims and specific named defendantsd&MISSED upon review of Plaintiff's
Recast Complaint (Doc. 10).Sge Doc. 11) Plaintiff filed an objection on January 7, 20
(Doc. 15). For the following reasons, Plaintiff's Objections (Doc. 15)CA&f&€ RRULED and
United States Magistrate Judge Hicks’'s Report and Recommendation (DocACOEPTED,

ADOPTED and made the Order of this Court
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Judge Hicks found that 1) Plaintiff's denial of medical care claim in 2006 should be

dismissed as untimely; 2) Plaintiff's claims of overcrowding against the Gelbggartment of
Corrections should be dismissed as the State of Georgia and its agenciesiare from suit;
3) Plaintiff's denial of parole claim should be dismissed as Georgia inmates haienyp
interest in parole and there is no federal constitutional right to parole; 4)P$alatk of accesg

to the court claim should be dismissed since Plaintiff did not show injury Baseiffered nc

Docke

s.Justia.com


http://dockets.justia.com/docket/georgia/gamdce/1:2009cv00165/78075/
http://docs.justia.com/cases/federal/district-courts/georgia/gamdce/1:2009cv00165/78075/34/
http://dockets.justia.com/

adverse ruling regarding the mailing of his habeas corpus petition and he failedtity id¢
member of “mailroom staff” who delayed his mail; 5) Plaintiff's prisoner trust ocbuntg
claims should be dismissed as prison authorities’ administrativearecare accorded deferernce
and Plaintiff could not show a constitutional violation; and 6) Defendant Dr. Ayers shodild be
dismissed as a party to the instant action since Plainti#saB Complaint (Doc. 10) did npt
assert any allegations against Dr. Ayers. (Doc. 11). Having recommended alisyhisaid
claims, Judge Hicks also recommended that the corresponding Defendants Gepegianent
of Corrections, Thompson, Morales, and D. W. Scarborough be dismissed as partie$ to the
instant action. (Id. Judge Hicks did not recommend dismissal of Plaintiff's claim regafding
denial of medical care in 2008, denial of visitation, and retaliation). (Id.
In his Objection (Doc. 15), Plaintiff contends that Judge Hicks erred in formulasrng hi
recommendation. Plaintiff contends that the statute of limitations for his denvaddi€al carg
in 2006 claim should not have started to run until February 14, 2007, on the basis of a gffievance
filed by Plaintiff in 2006 and a final answezceived February4, 2007; thus, Plaintiff states tHat
his 2 year statute of limitations would not have expired until February 2009. As Judgg Hicks
noted in finding his claim time-barred, Plaintiff filed the instant actioiNavember 2009
therefore, even if the Court were to adopt Plaintiff's formulation of when the estaft
limitations started to run, plainly, the claim is time-barred. Plaintiff also abjedhe dismissd
of his overcrowding claim and states that he erred by not properly naming certain defgndants
Plaintiff states that he will seek to amend his complaint to name proparddats. Thus

Plaintiff does not state a sufficient basis to disagree with Judge Hiakdisdi

Plaintiff vigorously objects to Judge Hicks's finding that his denial of par@énd

should be dismissed for lack of a federal constitutional liberty interest. Plaingffyclests his




reasoning on Sultenfuss v. SnoivF.3d 1543 (11th Cir. 1993) in which the Court of Appeald for

the Eleventh Circuit found the Georgia parole system created a libergsinite parole protected

by the Due Process Clause of the Fourteenth Amendment to the United States ©ongtituti

However, at rehearingn banc, the Eleventh Circuit vacated its prior opinion, and held tha

the

Georgia parole system does moeate a liberty interest in parole protected by the Due Prpcess

Clause of the Fourteenth Amendment to the United States Constitution. SulterBassw35

F.3d 1494, 1499 (11th Cir. 1994). The Eleventh Circuit found that no federal constityitional

liberty interest in the Georgia parole system existed since Gé&orggulations vested discretipn

in state decision-makers, did not require a pre-determined outcome based upon setacteria

explicitly stated that regulations did not create a liberty interest in parddentifi®° asserts tha

Sultenfuss was no longer an inmate following the Eleventh Circenit’danc decision; and

therefore did not appeal to the Supreme Court. The remainder of Plaintiff's objectithaq t

==

issue reiterates his assertion that the Parole Board acts contrary gaGQegulations, sai

regulations give rise to a liberty interest, the Georgia 1983 Constitution ngeaelis the Parol

D

Board the power to grant, not deny, parole, and Plaintiff has a legitimate claim of emtittena
property interest. Each of Plaintiff's stated reasons is unavailing since, this €todnd by
precedents of the Eleventh Circuit Court of Appealsethisanc Sultenfussiecision remains the

law of the Eleventh Circuit, and the Georgia parole regulations are coonstiluttee Garner v.

Jones 529 U.S. 244 (2000). Further, Plaintiff’'s contention that the Parole Board is not jested

with the discretion to deny parole is speciofse O.C.G.A. § 42-9-40.
Plaintiff objects to Judge Hicks’s recommendation of dismissal of his awctss courty
claim. Plaintiff asserts that he needs additional library time, resources, gmdfrowel

knowledgeable people to adequately pursue his pending legal actions. Plaintiff alsansbé




objection that he has not received legal mail from Ma&R009. While Plaintiff appropriate

points out that he did name Jackson (in his Recast Complaint) as the iatlivigethom he leff

his mail with after placing the proper amount of postage, this idenitficet inapposite since He

demonstrates no injury from the 13 day delay in the mailing of his habeas corpus peti
Judge Hicks found. Further, Plaintiff'seBast Complaint (Doc. 10) makes no mention of
failure to receive legal mail from March6, 2009. Nevertheless, Plaintiff contends that

access to the courts claim is actionable since he faces difficulty with purssiilegdd action(s

lion, as
any

his

and does not have “enough time, resources or help from knowlegable[sic] people to asdist him”

and is “not skilled rough to show actual injury.” (Doc. 15 at 11). As Plaintiff’'s objec
notes, claims of “some abstract deficiency” are not actionable in a denial of lega elea®s
Plaintiff's bald assertion that he has suffered injury and difficulty in pursuinigdas actions ig
simply not enough o support a denialamicess to the courts claim; in that, no injury is alle
such as failure to timely file an action due to prison official's interferencethdtuithe Cour

notes that Plaintiff is able to clearly articulate legal standards andsbgwr statements

ion

S

maintaining several legal actions at once, apparently none of which have been thwartexk py a la

of access to the courts. The Court finds that Plaintiff’'s actual goal is ad statis objection
additional “time, resources or help from knowlegable[sic] people.” As Judge Hcksl,
Plaintiff has not alleged actual injury sufficient to establish a lack of a¢odabe courts. (Lac
of accesss readily distinguishable from more time, resources, or help from knowledd
people).

Additionally, Plaintiff objects as to the dismissal of his claim regardingrh& fund

account. Plaintiff asserts that Defendant D.W. Scarborough abused her discretiennmindeg

ey

eable

not to deduct money from Plaintiff's trust fund account for reimbursement to Plaintiff's nother




for payment of legal expenses. Plaintiff also makes an assertiorprgsgented in his Recdst
Complaint, Doc. 10) that Defendant Scarborough also denied Plaintiff's request torseahalyli

money to his children. Said claim was not presented to Judge Hicks and Plssatif§ano basi

v)

14

for raising it at this juncture. Notwithstanding Plaintiff's view thati®orough abused hégr
discretion, as Judge Hicks found, Plaintiff makes no allegation that Scarborougtedjo
standard operating procedure; and, in light of the deference accorded adinimidiaisions by
prison officials, Scarborough’s exercise of discretion does not amount to a constitutional
violation.

Lastly, Plaintiff objects to the dismissal of Dr. Ayers as a defendant, thoughée thi]
he erred in not including letters written to Dr. Ayers which requested medical cThus
Plaintiff states that he will amend his complaint and requests leave of Court tal dsgn
complaint. As Plaintiff's request should be directed to Judge Hicks, the Couneddutrein tq
grant Plaintiff leave to amend his complaint. Further, Plaintiff's objecsowithout merit.
Accordingly, each of Plairffis objections (Doc. 15) i©VERRULED.

Upon full review and consideration of the record, the Court finds that said Repqrt and

Recommendation (Doc. 11) should be, and herebGCEPTED, ADOPTED and made th¢

\174

Order of this Court for reason of the findings made and reasons stated therein, togettier |wi
findings made, reasons stated, and conclusions reached herein. Accordangyf $denial of
medical care in 2006 claim; claims of overcrowding against the Georgia Departmpnt of

Corrections; denial of parole claim; lack of access to the court claim; and prisstdund




accounts claims areach herebpISMISSED. Accordingly, Defendants Georgia Departm

of Corrections, Thompson, Morales, D. W. Scarborough, and Dr. AyeB 8k&|SSED.

SO ORDERED, this 28" day of May, 2010.

& W. Louis Sands
THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT

ent




