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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

FLORIDA FOUNDATION SEED
PRODUCERS, INC,,

Plaintiff,
V.
GEORGIA FARMS SERVICES, LLC,
GREAT SOUTHERN PEANUT, LLC,
\E;an?_LIAM DOUGLAS WINGATE,

Defendants.
CASE NO.: 1:10-CV-125 (WLYS)

GEORGIA FARM SERVICES, LLC,
Third-PartyPlaintiff,
V.

GEORGIA CROP IMPROVEMENT
ASSOCIATION, INCORPORATED,

Third-PartyDefendant.

Presently pending before the Court is Plaintiff&otion for Clarification of
Summary Judgment Order (Doc. 182). For the follogvieasons, Plaintiff's Motion foy
Clarification of Summary Judgment Order (Doc. 182 GRANTED-IN-PART AND
DENIED-IN-PART.

l. Legal Standard:
As the Eleventh Circuit noted ifRegion 8 Forest Serv. Timber Purchasers

Council v. Alcock, 993 F.2d 800, 805-06 (11th Cir. 1993), reliefgred from motiong
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for reconsideration are within “the sound discratiof the district judge.” This Court
Local Rules address motions for reconsiderationyjaing in relevant part that:

7.6 MOTIONS FOR RECONSIDERATION. Motions for
Reconsideration shall not be filed as a matter ofitme practice.
Whenever a party or attorney for a party beliewdas absolutely necessary
to file a motion to reconsider an order or judgmethte motion shall be
filed with the Clerk of court within fourteen (14)ays after entry of the
order or judgment.

M.D. Ga. Local R. 7.6.

Additionally, it is the longstanding practice ofishCourt to grant a motion for

reconsideration only when the movant timely demoat&s that either: (1) there h
been an intervening change in the law; (2) new pnelriously unavailable evidence h
been discovered through the exercise of due ditgeror (3) the court made a cle
error of law. McCoy v. Macon Water Auth., 966 F. Supp. 1209, 1222-23 (M.D. G
1997).
. Plaintiff's Motion for Clarification of Summary Judgment Order
Plaintiff requests that the Court reconsider itsding that Defendant did ng
infringe under 7 U.S.C. § 2541(a)(3), asringement under Section 2541(a)(3) can oc
by sexual multiplication or by tuber propagatioRlaintiff argues that because pean
are reproduced sexually by means of seed, infrinrlgenunder Section 2541(a)(3) can
proven by sexual multiplication alone. Defendamtgee that peanuts are sexud
multiplied, but argue that no infringement underctsen 2541(a)(3) occurred becau
no Defendant ever sexually multiplied or propagatbé Florida-07 variety, and if

Defendant did propagate the seed, it was an auzbonse.

As a preliminary matter, the Court must clarifytatement in its previous Ordey.

In its findings of fact, the Court stated: “Subsequ to the termination of GFS’s Se
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Agreement, both GFS and GSP began propagating aFi@wda-07 seed crop.” (Dog¢.

180 at 8.) Upon review, the Court finds that tHmwee statement should be strickg
and replaced with the following: “Subsequent to thermination of GFS’s See
Agreement, both GFS and GSBught assistance in propagating a new Florida-0
seed crop.”

Section 2541(a)(3) of the PVPA states that “it $hb an infringement of th

rights of the owner of a protected variety to..wittitcauthority... sexually multiply, o
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propagate by a tuber or a part of a tuber, theetgras a step in marketing (for growimg

purposes) the variety.” In its previous order, tlPeurt limited its analysis of

infringement under Section 2541(a)(3) to propagatiy tubers, finding that Plainti

f

offered no evidence demonstrating that Defendanog @gated the seed through the yise

of tuber or portions of tuber as a step in markgtin
After considering the parties’ arguments, the Qoagrees with Plaintiff tha
infringement under Section 2541(a)(3) can be protlerough sexual multiplication g

the Florida-07 crop. Plaintiff also argues thatfdalants’ actions of: (1) contractin

with three farmers to grow Florida-07 peanut croging registered Florida-07 seg¢d

purchased from GSP; (2) entering the Florida-O7npeacrop contracted to the thrg
farmers into the Georgia seed certification progréwhich is done solely for th
purpose of propagating seed); and (3) receiving294ons of seed crop from the thr
farmers, constitutes sexually multiplying the Ftbat07 seed.

In Asgrow Seed Co. v. Winterboer, 513 U.S. 179, 187 (1995), the Supreme Cd
held that “the act of planting and harvesting catuséd ‘sexual multiplication.”” In thd
instant case, however, Defendants did not plant hadrest the seeds themselves,

they contracted the actual process of sexually iplylng the seeds to three farmel
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Such actions do not meet the definition of sexualltplication set forth by theg
Supreme Court. Moreover, infringement under Section 2541(a)(B)ycexists when thg
propagation or reproduction was accomplished adep“in marketing.” IrAsgrow, the
Supreme Court held that sexually multiplying a edyi‘as a step in marketing’ “meatr
growing seed of the variety for the purpose of pugtthe crop up for sale.Asgrow 513
U.S. at 188. Plaintiff offers no evidence that ®&edants sold or intended on selling t
Florida-07 seed harvested by the three farmers.cotingly, the CourtDENIES

Plaintiffs Motion for Clarification of Summary Juginent Order (Doc. 182), except

modified above.

Upon review, the Court must now revisit one addiabsection of its Septembg¢

28, 2012, Order. The Court previously found thaithh GFS and GSP infringe
Plaintiff's rights under Section 2541(a)(5). Sdmailly, the Court found that:

[Alfter Plaintiff had cancelled the Seed AgreemeBES propagated a new
Florida-07 seed crop, and that GFS transferred trap of Florida-07
seed to GSP for conditioning. The record also shtwat GSP has never
been authorized by Plaintiff to propagate, condtisell, offer to sell, or
otherwise use the Florida-07 variety for any pumogDoc. 116-1 at 1-3;
Doc. 115-2 at 99-104). Finally, the record shadatvat GSP sold 1559 bags
of seed to three customers for the purpose of pgapan after the
cancellation of the Seed Agreement. (Doc. 1157at9, 44; Doc. 115-1 at 1-
3, Doc. 114-2 at 9-11). Accordingly, the Courtdsthat no genuine issue
of material fact remains that: (1) GFS’s propagatand sale of Florida-07
seed to GSP after the cancellation of the Seed edxgenmt; and (2) GSP’s
sale of 1559 bags of seed to three customers ®ptirpose of propagation
after the cancellation of the Seed Agreement vedat U.S.C. § 2541(a)(5)
and infringed Plaintiffs right as the owner of aopected variety, the
Florida-07.

(Doc. 180 at 27.)

1They may, however, fallunder various other prmns constituting infringement under the PVPA.
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Plaintiff again argues that Defendants’ actions @ contracting with threq
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farmers to grow Florida-07 peanut crop using registl Florida-07 seed purchasgd

from GSP; (2) entering the Florida-07 peanut croptcacted to the three farmers infto

the Georgia seed certification program (which isndosolely for the purpose
propagating seed); and (3) receiving 474.29 tonse&d crop from the three farme

constitutes use ofthe Florida-07 seed to propagatexually multiply the variety.

Plaintiffs argument, which would make “use” as fodi in Section 2541(a)(5

equivalent to transferring possession of the seediaivering the seed, violates *
cardinal principle of statutory construction’ thatstatute ought, upon the whole, to

so construed that, if it can be preventedy clause, sentence, or word shall

superfluous, void, or insignificant.” TRW, Inc. v. Andrews, 534 U.S. 19, 31 (2001}.

Section 2541(a)(5) of the PVPA states “it shalldre infringement of the rights of thle

A

be

owner of a protected variety to..without authorityise seed which had been marled

‘Unauthorized Propagation Prohibited’ or Unauthamd Seed Multiplication Prohibiteg’

or progeny thereof to propagate the variety.” @act541(a)(l) of the PVPA states th
to “sell or market the protected variety, or offeor expose it for sale, deliver it, ship
consign it, exchange it, or solicit an offer to bity or any other transfer of title g

possession of it” infringes upon the rights of thener of a protected variety. Thus,

give meaning to the phrase “use seed” as foundeati® 2541(a)(5), it must megn

something distinct from the actions set forth irctsen 2541(a)(1), specifically, selling,

delivering, shipping, or any transfer of title oogsession of the seed. In light of t
Supreme Court’s holding iksgrow, the Court finds that the phrase “use seed,” w

read in the context of its surrounding languagétofpropagate the variety,” means
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actively employ or handle seed marked with “Unauthed Propagation Prohibited” g

“Unauthorized Seed Multiplication” to sexually muty or propagate the variety.

There is no dispute that the Florida-07 varietg igsrotected variety marked with

the appropriate labels described above, and thah&ff is the owner of the Florida-0

variety. However, the record, as clarified abod®mes not demonstrate that G
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“propagated a new Florida-07 seed crop”; ratheddmonstrates that GFS contracted

with three farmers to propagate a new Florida-O&dserop. In light of the Suprem
Court’s holding in Asgrow that defined sexual multiplication and the Cou
interpretation of the phrase “use seed” as foun&ewtion 2541(a)(5), Defendant GF
act of contracting the planting and harvestinglod seeds does not fall under Sect
2541(a)(5) prohibition on wusing seed which had beprarked “Unauthorize
Propagation Prohibited” or “Unauthorized Seed Mulltation Prohibited” or progen
thereof to propagate the variety.

Similarly, while the record shows that GSP sold 99%gs of seed to thre
customers for the purpose of propagation afteraddecellation of the Seed Agreeme
the Court does not find that the sale of seed alati® under the statutory parameter
Section 2541(a)(5)—the use of the seed for sexudtiplication. Accordingly, in light of
the law and upon review of its previous Order, @oairt revises its September 28, 20
Order andDENIES Plaintiffs Motion for Partial Summary Judgmentd® 111) as tg
infringement under 7 U.S.C. 8§ 2541(a)(5), akdRANTS Defendants’ Motion fol

Summary Judgment (Doc. 109) as to infringement und®&.S.C. § 2541(a)(5)

Finally, in its Motion for Summary Judgment, Plafhalleges that Defendants$

actions constituted willful infringement inalation of 7 U.S.C. § 2541(a)(3) and (5), a

that Wingate induced GFS and GSP to infringement 0fS.C. § 2541(a)(3) and (5).
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its September 28, 2012 Order, the Court denied nifis Motion for Summary,

Judgment on the issues of inducement and willfilinmgement. (Doc. 180 at 30, 32.

As stated above, the Court has found that, as atgqueof law, no Defendant infringe
under 7 U.S.C. 88 2541(a)(3) and (5). As such, ntemdant could willfully infringe
either provision of the PVPA. Similarly, a findingf inducement requires a finding
direct infringement. As no Defendant was founddicectly infringe under 7 U.S.C. §
2541(a)(3) and (5), Wingate could not induce GF& &SP. Accordingly, the Cou
DENIES Plaintiffs Motion for Partial Summary Judgment (©0l111) on the issue ¢
willful infringement of 7 U.S.C. 88 2541(a)(3) and)(&nd on the issue of induce
infringement under 7 U.S.C. § 2541(a)(10). The CGABRANTS DefendantsMotion
for Summary Judgment (Doc. 109) on the issue offwiinfringement of 7 U.S.C. §8
2541(a)(3) and (5) and on the issue of inducedingiEment under 7 U.S.C.

2541(a)(10).

For the foregoing reasons, Plaintiffs Motion forla@fication of Summary

Judgment Order (Doc. 182) GBRANTED-IN-PART AND DENIED-IN-PART to the
extent modified aboveThe Court als® ENIES Plaintiff's Motion for Partial Summar
Judgment (Doc. 111) as to willful infringement umdé U.S.C. § 2541(a)(5) and as
induced infringement under 7 U.S.C. 8§ 2541(a)(HnNJd GRANTS Defendants’ Motion
for Summary Judgment (Doc. 109) as to willful imfgement under 7 U.S.C. §
2541(a)(5) and as to induced infringement under.3.0. § 2541(a)(10) The Court’s
previously referenced Order (Doc. 180) is amended anodified as set out aboV

Plaintiffs claims for breach of contract (Count),llconversion claims against 4§
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Defendants (Count Il1), and unjust enrichment clagainst Wingate and GSP (Coujnt

IV) remain in the case. Defendant’s claim for ngght misrepresentation against GG




(Count I11) also remains in the case. The casélalset for the January 2014 trial terpn,
which begins on January 6, 2014, by separate ostidgre Court.
SO ORDERED, this_2% day of September, 2013.
/s/ W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT




