Harry et al v.

Gainous

IN THEUNITED STATESDISTRICT COURT
FORTHE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

ANGELA HARRY, individually
and as next of friend of J.H.,a minor,
CASE NO.: 1:10-CV-130 (WLS)

Plaintiffs,

V.

TIM GAINOUS,
Defendant.

ORDER

Before the Court is what Plaintiff titled as anm@ibus Motion Pursuant to Loc
Rule 7.1to Include: Subparts A-E.” (Doc. 29.) TMetion is comprised of a motion fg
enlargement of time for discovery and other deagdina motion for leave to amer
complaint; a motion to compel and for sanctions;timo for leave to depose RicK
Dewayne Reynolds; and a motion for the court tadhahearing on discovery of ment
health records for Reynoldsld( at 1.) Because Plaintiff has failed to comply withe
Court’s deadlines and rules, Plaintiffs OmnibustMo and its subparts ai2ENIED.

PROCEDURAL and FACTUAL BACKGROUND

This case has been around a long time. Angela y{Jandividually and as nex
friend of J.H., a minor, filed the first complaiim this case on September 29, 20
(Doc. 1) The complaint alleges that Defendant Taainous, the jail administrator fqg
the Grady County Sheriffs Department, is liable the wrongful death of Wade Harr

a pretrial detainee in the Grady County Jail, und2rU.S.C. § 1983 and Georgia la

Plaintiff claims Gainous has a policy of minimizirgpst at the Grady County Jajl.
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Because of that, the jail housed violent inmatesse&l to nonviolent misdemeanpr
offenders, such as Harry, and did not keep presonpmedications on hand. Thege
conditions allegedly created a perfect storm. Ongust 21, 2009, Ricky Dewayne
Reynolds—a convicted felon with paranoid schizophaeand a twenty-year history of
violent crime—attacked and killed Harry while exparcing hallucinations. Accordinf
to the Complaint, Reynolds’s attack was unprovok&ud, before it occurred, Reynolds
had allegedly requested Risperidone, a prescriptimedication used to treat
schizophrenia, but the jail did not stock or filshprescription because Gainous wanfed
to keep costs low.
The discovery has been ongoing for some time. Thert entered a Schedulir|g
and Discovery Order on January 1, 2011. (Doc.l1byovided that fact discovery should
be completed by August 1, 2011d(at 2.) Nevertheless, the Parties, often jointlgyé
moved to extend the deadline to complete discomarjess than six times. (Docs. 14, 16,
19, 21, 23, 27.) After the fourth request for exdmm, the Court entered an Order
granting the request but advising that
the Court will grant no further extension, excemt &void manifest
injustice based upon timely written motion for gocduse shown not
reasonably foreseeable or reasonably avoidablenbyntoving party(ies).
The parties areORDERED to fully and timely cooperate so as to
complete discovery in the amended time limits addt
(Doc. 22.) Since then, Plaintiff moved twice to amdethe discovery order. (Docs. 23,
27.) In the majority of these motions, the Parties/e requested extension becausg¢ of
their “heavy litigation schedules.’'E(g., Doc. 23.) The Court granted these requests.
(Docs. 26, 28.) The last order extended discoveryldanuary 15, 2013. (Doc. 28.)

On June 14, 2011, nonparty Behavioral Health $es/of South Georgia (“BHS’

appeared in this case to quash a subpoena for R&g/sanental health records. (Ddc.




12.) BHS claimed that the health records were ppged under Georgia and federal lqaw

and Plaintiff had not made the proper assurancegegp the records confidentia
Plaintiff did not respond to the motion to quashdahe Court granted it. (Doc. 13.)
On February 1, 2013, several weeks after the abdshscovery, Plaintiff filed the

instant “Omnibus Motion.” (Doc. 29.) The omnibus tiom contains five subpartg

mostly comprised of discovery motions. Indadon to seeking more time for discovety,

Plaintiff fled a motion to compel certain jailet® disclose their conversations wi

defense counsel. Plaintiff filed the motion to coshpnore than twenty-one days aft

the alleged violation and failed to include a ckeéite of good faith. For the first time,

Plaintiff also moves the Court to grant leave topdee Reynolds because he

incarcerated, presumably at Augusta State MedicasoR. Furthermore, Plaintiff

requests a hearing on the discovery on Reynoldsstal health records.

DISCUSSION

|. Motionto Compel

Plaintiff moves to compel certain jailers to answerspecified questions during tf
depositions about conversations with defense coumsdendant opposes this motig
in part because the motion falls outside the Csurtenty-one-day deadline for motio
to compel, set forth in the Court’s Scheduling ddcovery Order.

The Court agrees. The Court’s January 19, 20 11celhreg order provided that:
Unless extended by the Court upon a showing of goadse by either
party upon written motion, all motions to compescbvery shall be filed
within twenty-one (21) days of the date on whicle ttesponse(s) was due
or twenty-one (21) days of receipt of an allegeidigdequate response, and

not later than twenty-one (21) days after the clotdiscovery, whichever
first occurs.
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(Doc. 11 at 2.) The purpose, as the Court explaiaethe Discovery Conference, of the

21-21-21 Rule, is to allow the parties time to cemgte and resolve discovery dispu
without the Court’s intervention, and in the eveffailure, to present unresolved issu
to the Court near the time of occurrence to prewate disputes from unduly affectir
other discovery or complicate later unrelated dveecy disputes. As the Order stat
and the Court explained at the conference, the Caxtends the twenty-one-da
window when a party makes a timely request for aremsion upon a showing of gog
cause.

This case illustrates the wisdom of that rule.iiliff claims six withnesses o
January 9, 2013, refused to answer questions almatt defense counsel told the
during a previous meeting. Plaintiff filed the iast motion more than twenty-one d3§
after the alleged inadequate responses. If the tCguanted the motion to compsd

presumably the Parties would need to re-deposefdlhese witnesses—equiring th
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Court to extend the discovery deadline yet agaid araking every witness reappear for

a second time.

This error is further compounded by Plaintiffs illaes to include ¢
memorandum of authorities and a certificate tha¢ $hed to resolve the dispute
good faith. Federal Rule of Civil Procedure 37(a)(thtambiguously explains a motion
compel “must include a certification that the movdms in good faith conferred (¢

attempted to confer with the person or party fajlto make disclosure or discovery

an effort to obtain it without court action.” FeR. Civ. P. 37(a)(1). Further, Local Ruje

7.1requires parties to include memorandums ofatl their motions. L.R. 7.1. Feder
Rule 37, combined with the Court’s 21-21-21 ruleyceurages parties to resol

discovery disputes without the Court’s interventioWhen parties need the Cour
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involvement, the Court expects the issues to becisgtly stated with supportin

authority.

Plaintiff complied with none of these rules. Theomon falls outside of the

deadline, it lacks a certificate, and Plaintiff diet bother to cite to a single source

binding authority. Furthermore, Plaintiff did notave to extend the deadline. As

result, the instant motion presents an untimelycohery dispute on a vagy

disagreement that requires the Court to indepengeasearch Plaintiff's claims.
Plaintiff's Motion to Compel iDENIED.

[1. Motion to Amend Complaint

Plaintiff also moves to amend the complaint. In gag of this motion, Plaintiff
claims good cause is shown to extend the schedwdmd) discovery order because S
discovered new facts during discovery. Furtherm®laintiff argues the amendmen
will not cause undue prejudice.

The Court agrees with Defendant that Plaintiff hrast shown good cause. T}
Scheduling and Discovery Order in this case setdbadline to amend pleadings
April 15, 2011. Almost two years have elapsed sititat deadline. Accordingly, becau
the motion falls far outside the scheduling deaéiplaintiff must make a good cau

showing to modify the order. Fed. R. Civ. P. 16(89sa v. Airprint Sys., Inc., 133 F.3d
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1417, 1418 (11th Cir. 1998). Furthermore, “[t]hi®ogl cause standard precludes

modification unless the schedule ‘cannot be metpdesthe diligence of the party

seeking extension.”Sosa, 133 F.3d at 1418 (quoting Fed. R. Civ. P. 16 adwy
committee’s note).

Plaintiff claims she made a showing of good causeabse she discovered new fa

Ccts

during the January 9, 2013 depositions and wantsdlnde them in a second amended




complaint! The problem with this showing is that it does ea&plain why Plaintiff could
not have discovered these facts before the deadlitte due diligence. The Court h4g
extended the discovery deadline six times. The s&cof having a heavy litigatio
schedule does not absolve Plaintiff of focusing igsies within the set-forth deadling
Plaintiff has not made any other showing that pades the Court she has been dilig
about discovering the relevant facts in this case.

Accordingly, the Motion to Amend IBENIED.

[11. Motion for Enlargement of Time for Discovery, Motion for Leaveto

Depose Ricky Dewayne Reynolds, and Motion for Court to Hold
Hearing for Discovery of Mental Health Records of Ricky Dewayne

Reynolds

Plaintiff also requests an extension of the time descovery, leave of the court |
depose Reynolds, and a hearing on whether theyobaain his mental health record

Defendant opposes the extension because Plairagfriot shown excusable neglect
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failing to move for discovery during the discovepyhase and because they did pot

respond to BHS’s motion to quash.

Regardless of whether Plaintiff has shown “excusabéglect” for her failure t¢

timely move to enlarge discovefygee Fed. R. Civ. P. 6(b)(1)(B), the Court finds Plafht

has not shown good cause to amend the SchedulidgbDascovery Order under Rule

16(b)(4). This is consistent with the Court’s fimdi on Plaintiffs Motion to Amend
Again, the Court has enlarged the time for discgw&k times. The fact that Plaintiff i
now moving to depose an allegedly key witness toe first time—after the close ¢

discovery—is inexcusable. As Defendant points otlnte purported heart attack

1This explanation is obviously not the entire stdryaddition to adding new facts, the amended
complaint also contains a brand-new request farraiy fees. Plaintiff made no attempt to show why
they should be excused for failing to add thatmldiefore the expiration of the time to amend.

2But the Court does add that Plaintiff made nomfpeto explain her failure to timely move to enlarg
the discovery.

[92)




Plaintiffs expert is not grounds for extending tdescovery deadline because Plain

allegedly failed to make timely expert disclosures.

ff

Furthermore, Behavioral Health Services moved tagfuthe subpoena for the very

same records on June 14, 2011. (Doc. 12.) Plaidiiffnot respond to that motionSde
Docket.) Because Plaintiff failed to comply with IRul5 of the Federal Rules and did n

bother responding to the motion to quash, the Caurdshed the subpoena. Plain

never attempted to submit a proper subpoena orlyimeve the Court to issue an order

on the medical records.

Therefore, Plaintiff's Motion for Enlargement offiiie for Discovery and other
Deadlines, Motion for Leave to Depose Ricky Dewafgeynolds, and Motion for Court
to Hold Hearing for Discovery are &IENIED.

CONCLUSION

Based on the foregoing, Plaintiffs Omnibus Motigboc. 29) and all of itg

subparts ar®ENIED.

SO ORDERED, this 29" day of March 2013.

/s/ W. Louis Sands
THE HONORABLE W.LOUISSANDS,
UNITED STATESDISTRICT COURT
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