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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
JASOND. COOPER,
Petitioner,
V. : CaséNo. 1:11-cv-22(WLS)
ROBERTTOOLE, Warden, -

Respondent.

ORDER
Before the Court is a Report and Recomméndarom U.S. Magistrate Judge Thomas
Q. Langstaff, filed January 11, 2012. (Doc. 1%).is recommended that Petitioner's Janugry
2011 habeas corpus petition (hereinafter itle@t)—which challenges Petitioner’'s stage
sentence of two twenty-year terms of iilspnment and a twentyegr term of probation(Doc.
1)—be dismissed as untimely pursuant to Respoisléfition to Dismiss. (Doc. 15 at 5-§).
The recommeded dismissal is based on a finding tinat Petition did not comply with the time
constraints of 28 U.S.C. § 2254(d)(1)(D), whigquires a prisoner talé a habeas petitiop
within one year of the “date amhich the factual predicate of tietaim or claims presented could
have been discovered through the exercise of due diligencdd. af 3 (quoting §
2254(d)(1)(D))).
According to the Recommendani's findings, Petitioner was aded prior toor at his

April 2002 state habeas corpusahag of the calculation of kitwo twenty-year sentences gnd

! Petitioner’s sentence imposed two consecutive twentytgeas of imprisonment and a third term of probation
set to begin on September 27, 2012, based on his plea to three counts of child mole$tatitin Gounty. (Doc.
15 at 2 (quoting Doc. 12-1 at 131, 132)). The sentence, however, did not state whether the tdvatiofh pvould
run consecutively or concurrenthyitiv the terms of imprisonmentld( at 3 (quoting Doc. 1-4, App. A)). On revieyv
of Petitioner's March 2010 petition for a writ of mandanths, Fulton County Superior Court construed Petitionpr's
probation sentence to run concurrently to the prison senterideat Z (citing Doc. 1-4, App. A)).
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their expiration in September 2040d.(at 5). Thus, the Recommendation finds that “Petitigner
clearly could have understood ar@htirmed . . . through the exesei of due diligence beginnir|g
in 2002” that the Georgia Department of Corm@asi had set the expirati of his sentences fgr
2040 and that he would not leleased on September 27, 261@ld.). For this reason, the
Recommendation holds that Petitioner's Japu2010 filing was well beyond the statute |of
limitations period. Id.).

The Report and Recommendation providesl Barties with fourteen (14) ddyfsom the
date of its service to file written obggans to the recommendations thereiihd.)( The period foi
filing objections expired on Monday, January 30, 201Retitioner timelyifed his Objection or
January 26, 2012, raising three primgrgunds for relief. (Doc. 16).

Petitioner first argues that Judge Lanffjstabused his discretion in “erroneougly
constru[ing] Petitioner’s section § [sic] 2241 petition as a section § [sic] 2254 petitih.at
2). He contends that § 22%hly applies to prisoners whare in custody pursuant to the
judgment of a state court, while § 2241 only applie state prisonersh@ are not in custody
pursuant to a state court judgmentld. ((citation omitted)). Thussays Petitioner, Judde
Langstaff should have concluded that Petitiones na@t in custody pursuant to the judgment ¢f a
state court, given the pikation of Petitioner’s pson sentences as well as the commencemegnt of

his probation sentence in September 2010. at 2-3).

2 Judge Langstaff further finds that Petitioner (1) failed to establish good reason for his inability to discover the facts
of his calculated release date at an earlier date, whilé2)I$ailing to qualify for equitable tolling of the limitationp
period, given the absence of an extraordinary circurostiom the Petition that hindered its timely filindd. @t 4,
5 (citations and quotation marks omitted)). Because Petititmes not object to these findings, the Court does ot
discuss them herein.

® The Parties were given an additional three days because service was made BserRaill. R. Civ. P. 6(d)
(adding three days to specified period within which a party may act if service is made uledebiR2)(C) by
mailing process to a party’s last known address).

* Because the actual deadline forrii objections—Saturday, January 2812—fell on a weeénd, the deadling
was extended to Monday, January 30, 203 Fed. R. Civ. P. 6(a)(1)(C).
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Most central to the Objection is Petitioisenext argument in which he attacks the
Recommendation’s failure to firtlat his habeas claim begemntoll on September 27, 2010, the
date on which Petitioner believes he shouldehbeen released from state custodid. &t 12-
14). According to Petitioner, “[othing in the . . . Affidavit [presged to him at his state habgas
hearing] alerts the Petitioner that he would/iarereceive the liberty ordered to him from his
sentencing court.” I{. at 9). Petitioner therefore finds that it was not until he discovered thpt the
state would not release him in September 20HD ks right to filethe Petition “came intg
existence.” Id. at 10 (“The actual constitutionalokation did not occur until September 37,

2012 when Petitioner was denied his lawful ltpevithout due procss of law . . . .")).

Y

Lastly, Petitioner indicate that Judge Langstaff shouldave judged Petitioner’
conviction and sentence independehthe state habeas court'siding to hold tht Petitioner’s
sentence violated his fedé due process rightsld( at 4-6). Encompassed within that argument
is Petitioner’s apparent contemti that Judge Langstaff has cotdld Petitioner’s prison sentenge
and probation sentence in vittm of federal law by transformg the sentence of probation irfto
a prison sentence in violation of federal precederd. at 3-4 (citations omitted)). The Coyrt
finds that each of the above ground#efitioner’'s Objection lacks muster.

Petitioner is correct that wh Judge Langstaff refers 28 U.S.C. § 2254 as the megns
by which Petitioner seeks habeas relief, Petitimeeks habeas relief pursuant to 28 U.S.C. 8
2241, which is substantively distinct from § 2254€ortpare Doc. 1(relying on § 2241)with
Doc. 15 (citing 8§ 2254). A petition brought unde2241 “challenges . . . the execution of a

sentence, rather than the validity of the sentetsedf.” Antonelli v. Warden, U.S.P. Atlantg,

542 F.3d 1348, 1352 (11th Cir. 2008) (citation omittepnetheless, a prisoner may not avpid
the procedural restrictions of § 2254 by filiagpetition under § 2241, as Petitioner seeks tp do

here. See Cintron v. Sec’y of Dep’t of CorrsNo. 8:12—-CV-113-T-30WNP, 2012 WL 177710




*1 (M.D. Fla. Jan. 23, 2012) (“A habeas petitided by a state prisonen custody pursuant t

the judgment of a state court is subjecthbto 8§ 2241 and to 8§ 2254, with its attend

o

pnt

restrictions. . . . [Thus, a] state prisoner cdrexade the procedural requirements of § 2254 by

filing something purporting to be a 8 2241 petition.” (citations and internal quotation

omitted)).

Furthermore, despite his beligfat he is not in custody puesut to a state court judgment

because he should have been released on September 27, 2010, Pititiooestody pursuan

marks

—

to a state court judgment. He has not bed&gased and does not become eligible for rel¢ase

until 2040. Any belief that he should haveebereleased in Septéer 2010, even if such

belief were well-founded in fact and law, da@ot change his present custody status.

a

Accordingly, because Petitioner is in custody pursuant to the judgment of a statg court,

this Court must apply the procedural restoiecs of 8 2254—namely, the tolling provision of 8

2254(d)(1)(D) that requires a poiger to file within one yeaof the “date on which the factu

predicate of the claim or claimmesented could have beemsativered through the exercise

due diligence.” 28 U.S.C. 8§ 2254(d)(1)(D)Applying this provision, the Court rejeds

Petitioner’'s assertion that thene-year statute dfmitations started to run on September

2010, and instead holds that thdling period ran, at the latestrom the date of Petitioner’s

April 2002 state habeas hearing,esd he was presented with ateance calculation Affidavit
(See Doc. 12-1 at 135-36).

The Affidavit explicitly stagéd the terms of Petitionersentences of imprisonment a

sentence of probation, indicating that the forreentence would be “calculated on forty (40)

years, computed from September 22, 2000, arjdehan expiration date of September
2040.” (d. at 136). Thus, Petitioner could have disaedeat that time that he would not

released prior to September 2040 and wouldefoeg concurrently serve his sentence




probation along with his terms of imprisonmerie did not have to wait until September

2010, to learn that he would not tedeased on that date serve probation. Nor did he have
wait until that date to argue the unconstitutionality of his sentence’s failure to account

effect of the sentence of probation the sentences of imprisonment.

Lastly, the case law Petitioner cites regagdthe prohibition ofsimultaneous sentenc

of probation and imprisonment terms only concdeteral sentencing pcedures and speciflc

for the

ES

federal offenses not at issue hefee 18 U.S.C. § 3561, § 3564 (mandating terms for imposition

of federal probation sentences). Thus, Retér's argument that Judge Langstaff overlooked
Worth County Superior Court’slabedly unlawful simultaneous imgben of state sentences
imprisonment and probation is meritless.

Accordingly, Plaintiff's Objection (Doc. 16) iSOVERRULED, and U.S. Magistrat

Judge Langstaff’'s January 11, 2012 Re@mortt Recommendation (Doc. 15) ASCCEPTED,

the

Df

1%

ADOPTED and made the Order of this Court for @masf the findings made and reasons stgted

therein, together with the reasons stated amatlasions reached henei The Court therefor
GRANTS Respondent’s Motion to Dismiss tRen as Untimely (Doc. 9) an®ISMISSES
Petitioner’'s habeas corpus petition (Doc. 1). The Court fuli| ES Petitioner a certificatg
of appealability for failure to make a substantial showing of the denial of a constitutiona
sufficient to issue a ceriifate of appealability See 28 U.S.C. § 2253(c)(2).
SO ORDERED, this_ 24" day of February 2012.
&/ W. Louis Sands

THE HONORABLE W. LOUIS SANDS,
UNITED STATESDISTRICT COURT
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