German v. Agri Dynamics, Inc. Doc. 73

IN THEUNITED STATESDISTRICT COURT
FORTHE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION

DEBORAH K. GERMAN,
Plaintiff,

V. . CASE NO.: 1:11-CV-059 (WLS)

AGRI DYNAMICS, INC., :

AGRI DYNAMICS, INC. d/b/a

INDUSTRIAL MANUFACTURING

d/b/aINDUSTRIAL

MANUFACTURING CO

Defendant.

ORDER

Presently pending before the Court is Defendant Bgnamics, Inc.’s Motion for
Partial Summary Judgment (Doc. 46). For the foilogwreasons, Agri Dynamics, Incfs
Motion for Partial Summary Judgment (Doc. 46\/GRANTED.

l. PROCEDURAL HISTORY

Plaintiff Deborah K. German worked for Agri DynamsjcInc. (“AGI” or

—y

“Defendant”) from December 1, 2004 to SeptemberZB)9. (Doc. 46-11 1.) Plainti
filed a Complaint in the above-captioned matteseasing claims for sex discriminatign
(Count 1) and hostile work environment (Count Ih) violation of Title VII of the Civil
Rights Act of 1964, as amended at 42 U.S.C. § 20&t0s=qt (Doc. 1.) Plaintiff began
working for ADI as a production superintendent oecBmber 1, 2004. Id. 1 8.)
Plaintiff was removed from the position of produwcti superintendent on or abopt

September 22, 2009.1d( 1 20.) Plaintiff contends that she was demoted waplaced

1Plaintiffs Complaint also included a third claifor negligent hiring and supervision (Count lll)athwas
voluntarily dismissed by Plaintiff on July 19, 201(Doc. 23 at 13-14.)
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with a male after complaining about the male sa&sff's interference with her jo

[

duties. (d.) Defendant denies this allegation. (Doc. 27 ) 2Blaintiff was terminateq
on October 29, 2009. (Doc. 19 22.)

On February 20, 2013, Defendant moved for partiahsary judgment as t

o

only Count II—Plaintiff's hostile work environmerdaim. (Doc. 46.) Plaintiff filed hef
Response in Opposition to this motion on March 2013. (Doc. 62.) Defendant filed
its Reply on April 29, 2013. (Doc. 71.) The birg for Defendant’s Motion fo
Summary Judgment has concluded, and the Court fthd$ Defendant’s Motion fof
Summary Judgment is ripe for review.

I, RELEVANT FACTUAL BACKGROUND

The following facts are derived from the Compla{bioc. 1); Defendant’s Answgr
(Doc. 27); Defendant’s Statement of Undisputed Ba@@oc. 46-1) and Plaintiff

Response to Defendant’s Statement of UndisputedsH®oc. 63 at 1-5); and Plaintiff

vl

Statement of Disputed Material Fact&d.( at 5-10) and Defendant’s Response
Plaintiffs Statement of Disputed Facts (Doc. 72l),of which were submitted pursuapt

to Local Rule 56; and the record in this case. Where relevant falsual summary als

A=)

2 Local Rule 56 states:

The movant for summary judgment under Rule 56 efflederal Rules of Civil Procedure
shall attach to the motion a separate and conté&ermment of the material facts to which
the movant contends there is no genuine issue ttribd. Each material fact shall be
numbered separately. Statements in the form ofeisor legal conclusions (rather than
material facts) will not be considered by the couréffidavits and the introductory
portions of briefs do not constitute a statemennaterial facts.

The respondent to a motion for summarygment shall attach to the response a
separate and concise statement of material facisjbered separately, to which the
respondent contends there exists a genuine issbe toied. Response shall be made to
each of the movant’s numbered material facts. Adlterial facts contained in the moving
party's statement which are not specifically cowveded by the respondent in
respondent’s statement shall be deemed to have laaBnitted, unless otherwise
inappropriate. The response that a party has ircserft knowledge to admit or deny is




contains undisputed and disputed facts derived fthm pleadings, the discovery apd

disclosure materials on file, and any affidavitd odwhich are construed in a light mo
favorable to Plaintiff as the nonmoving party. &sdotex Corp. v. Catretd77 U.S. 317
322-23 (1986); Fed. R. Civ. P. 56.

Plaintiff was employed with Agri Dynamics, Inc. fro December 1, 2004 t

September 23, 2009, as a Production Superintend®uc. 46-1 9 1.) During Plaintiff'$

employment, AGI states that it maintained an Emp®yandbook (the “Handbook
that included a Sexual Harassment policy (the ‘®g8)i prohibiting slurs, jokes, an
other verbal, graphic, or physical conduct relatiogn individual's race, color, sex, ag
religion, national origin, or physical or mentalddicaps (Doc. 46 § 2.) The Policy alg
prohibited unsolicited sexual advances, requestséxual favors or verbal, graphic,
physical conduct of a sexual naturdd.] Plaintiff was aware, and received a copy
the Sexual Harassment PolitySeeDoc. 54 at 133:7-134:1) (In her deposition, Plain
states that the Policy “was in the handbook thate]s. . . received”). The Handboq

directed any employee to immediately contact hisier supervisor if he or she felt th
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had been harassed. (Doc. 46-19 3.) The Handhtsawkcontained an Open Door Policy

that emphasized communication between managers amgloyees, and urge

not an acceptable response unless the plaaty complied with the provisions of Rule
56(f) of the Federal Rules of Civil Procedure.

All documents and other record materials religgbn by a party moving for or opposing a
motion for summary judgment shall be clearly idéad for the court. Where possible,
dates, specific page numbers, and line numberd Bhajiven.

M.D. Ga. R. 56.

3 Because Defendant's motion for partial summary gmeént just relates to the Hostile Wo
Environment claim, the Court will only discuss tfaets that are relevant to this claim.

41n her Response to Defendant’s Statement of F&dasntiff states that it is disputed whether AGicha
sexual harassment policy in place because of arepsmcy involving a handbook provided during t
deposition of AGI's President James Whitten. (D68.at 1-2 1 2.) However, there appears to bg
dispute that Plaintiff received a copy, and was r@yaf the existence of a sexual harassment polic
AGI. (Doc. 54 at 133:7-134:1)
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employees to communicate with their supervisor d@beomplaints or questionfs
regarding their employmentid. 1 4.)

In her Complaint, Plaintiff alleges that “[w]hile axking at Defendants, [she]
witnessed a culture that valued men over womenfem#ants treated women as beipg
beneath the men working there.” (Doc. 1 § 11.)aimiff states that she “witnessgd
instances where men were allowed to break rules Wh@amen were not allowed tp
break.” (d.) Per Plaintiff, the entire sales staff at AGI walh male. (d. T 13.)
Defendant denies this fact. (Doc. 27 { 13.)

It appears that Plaintiff's difficulties began whehe complained to managemgnt
about the fact that the sales staff was impropexrkyng inventory from the storeroom {o

give to customers the salesmen wanted to keep happgc. 1  14.) Plaintiff allege

[%2)

that this practice violated AGI's rules for invemyocontrol for which Plaintiff was
responsible. Ifl. § 14.) Plaintiff states that, as a consequent¢b®fales staff's actiong,
she was prohibited from accurately keeping up witle inventory for which she wgs

responsible. 1. § 15.) Plaintiff states that her comments to nggmaent upset th

1%

male sales staff. 1d. § 17.) Per Plaintiff, Curt Davis and Dale Baxldypth male
salesmen, referred to German as the “queen bee’naadle statements such as “shle’s
going to get knocked down.”Id. 1 18.) Davis and Baxley also allegedly referred
Plaintiff as a “bitch.” [d.) The only comment that Plaintiff heard personallgs the

“‘queen bee” statement. (Doc. 54, 288:23-290:83intiff never heard any of the oth

17

statements directly from any individual.ld( at 288:23-25.) Rather Mark Davis, an

employee of AGI, stated that he heard a male engaoefer to Plaintiff as a “bitch|’

|98

after Plaintiff asked the employee to do somethtimat he did not want to do. (Doc. 4

-

9:11-15.) When Plaintiff walked off, the employeealled Plaintiff a “bitch” behind he




back. (d. at 9:14-15.) In another incident, Mary Weaverp#drer employee of AGI
states that Davis and Baxley complained to her fhlaintiff “was just being a bitch,
“thinks she’s a queen bee,” and “[is] going to geocked down.” (Doc. 49-2 at 173:4
174:13.) Weaver stated, however, that she “neokt [fPlaintiff] the things theyve sai
about her.” [d. at 174:18-20.)
Plaintiff also alleges that certain salesmen stk her in ways that made h
feel slighted and disrespected. (Doc. 46-1 9 By example, salesmen would say: “N
now, Deborah, well deal with that later. I'm deed with something important.”/“You
need to come up here, we need to talkd.)
Plaintiff further alleges that she felt degradedawvis and Baxley’'s request th
she fill the tires of a company vehicle they weréevithg. (Doc. 63 at 3 1 14; Doc. 46-1

14.) Per Plaintiff, these employees “had influewoger her job.” (Doc. 63 at 3 T 14.)

Plaintiff also contends that, although she reportedMr. Whitten that sh¢

confiscated pornography from male shop employeestvam to three occasions, Mf.

Whitten did not punish the offenders or follow upDoc. 63 at 4 1 20-22; Doc. 54
293:24-294:2.) Plaintiff, admits, however that stodd Mr. Whitten that she *ha
already handled it.” (Doc. 46-19 22; Doc. 63 &t 22.)

Plaintiff also alleges that Defendant “allowed theeak room to become such

vulgar environment that it often became intolerafolewomen, including [Plaintiff], to

eat lunch in the break room.” (Doc. 1 T 23.) Awbog to Plaintiff, she was$

“‘constructively barred from using the breakom, as were other females, because of

vile atmosphere Defendant allowed to exist in thheak room.” (Doc. 63 at 4 § 23|

Plaintiff admitted to using profanity at work, bstiated that her profanity was only us

in the presence of another womand. (@t 4 9 24-25.)
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Plaintiffs employment with AGI was terminated oe@ember 23, 2009. (Do
46-1 1 1) Plaintiff alleges that she was evenljudiemoted by Mr. Whitten an
terminated because she is a woman. (Doc. 63 at1®. Per Plaintiff, “Witten’s
reasoning and decision were influenced by male eygds such as Curt Davis and D
Baxley, among others.”ld. at 8 § 19.)

. DISCUSSION

A. Summary Judagment Standard

Pursuant to Fed. R. Civ. P. 56, summary judgmenprioper “if the pleadingg
depositions, answers to interrogatories, and adonsson file, together with th
affidavits, if any, show that there is no genuissue as to any material fact and that
moving party is entitled to judgment as a mattetaei.” Celotex Corp. v. Catrettd77
U.S. 317, 322 (1986). An issue is “genuine” if tlggantum and quality of prog
necessary to support liability under the claimassed. Allen v. Tyson Foodsl21 F.3d
642, 646 (11th Cir. 1997). Afact is “material’ifhinges on the substantive law at isg
and it might affect the outcome of the nonmovingtpa claim. Anderson v. Liberty

Lobby, 477 U.S. 242, 248 (1986kee also Allen 121 F.3d at 646. A judgment

appropriate “as a matter of law” when the nonmovagty has failed to meet its burdé¢

of persuading the Court on an essential elemerthefclaim. See Cleveland v. Polig
Management Sys. Cor®h26 U.S. 795, 804 (1999Celetox 477 U.S. at 323.

The movant bears the initial burden of showingtttieere is no genuine issue

material fact. See Celotex477 U.S. at 323. The movant can meet this burlen

presenting evidence showing there is no disputenaterial fact or by showing qgr

pointing out to the district court that the nonmmogiparty has failed to present eviden

in support of some element of its case on whicheéars the ultimate burden of pro
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Seeidat 322-24. Once the movant has met its burdesmndnmoving party is require

“to go beyond the pleadings” and identify “specifacts showing that there is a genuipe

issue for trial.” Id. at 324. To avoid summary judgment, the nonmowagty must dg
more than summarily deny the allegations or ‘shdwattthere is some metaphysig
doubt as to the material factsMatsuhita Elec. Indus. Co. v. Zenith Radio Corg75

U.S. 574, 586 (1986).

On a motion for summary judgment, the Court mustwall the evidence and &l

factual inferences drawn therefrom in the light mfasorable to the nonmoving par
and determine whether that evidence could reasgnabstain a jury verdict. See
Celotex 477 U.S. at 322-23Allen, 121 F.3d at 646. However, the Court must gr
summary judgment if there is no genuine issue otemnal fact and the movant
entitled to summary judgment as a matter of lawed.FR. Civ. P. 56(c). Havin
established the applicable summary judgment stasglathe Court now evaluatg
whether any genuine material issue of fact rematimat would preclude summali
judgment in Defendant’s favor on Plaintiff's hostivork environment claim.

B. Analysis

“A hostile work environment claim under Title Vi iestablished upon proof th
the workplace is permeated with discriminatorymiglation, ridicule, and insult, that
sufficiently severe or pervasive to alter the cdihs of the victim's employment an

create an abusive working environmenWMiller v. Kenworth of Dothan, In¢277 F.3d

1269, 1275 (11th Cir. 2002). Title VIl is not meatio serve as “a general civility codq.

Satchel v. Sch. Bd. of Hillsborough Cnt251 F. Appx 626, 630 (11th Cir. 2007) (citin
Oncale v. Sundowner Offshore Servs., |53 U.S. 75, 81 (1998)). As such, to prov

prima facie case of hostile working environmenplaintiff must establish that: (1) sh
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belongs to a protected group; (2) she was subjettaghwelcome harassment; (3) t

he

harassment was based upon a protected charactefisre, sex); (4) the harassmgnt

was sufficiently severe or pervasive to alter thierts or conditions of employment afpd

create a discriminatorily abusive working environmbe and (5) the employer
responsible for said environment under either aotlieof direct or vicarious liability
Miller, 277 F.3d at 1275.

Defendant moves for partial summary judgment onirRi#s hostile work

S

environment claim, contending that while Plaintdfin a protected group, she canrjot

establish any of the remaining elements of hemelaiSpecifically, Defendant contendgs
that 1) other than isolated references to Plairasff‘queen bee” or “bitch,” none of the

other conduct alleged by Plaintiff to support herstile work environment claim are

related to her sex; rather they constitute gendmrtral conduct motivated by persorjal

animosity related to Plaintiff's treatment of thales staff; 2) even if all of the condu
can be considered sex-related, it falls short @f slevere or pervasive conduct requi

to establish a hostile work environment claim; a)dbecause the alleged harassm

lct

ed

ent

was done by Plaintiffs coworkers, not her supeovjsand there is no evidence that

Defendants knew or should have known of such cohdhere is no basis for imposir|g

vicarious liability. (Doc. 46-2 at 3.) BecausestRourt similarly agrees that this casq is

one of coworker harassment for which Plaintiff faded to establish any facts giving

rise to a basis for holding Defendant liable, theu@ finds that Defendant hgs

demonstrated its entitlement to judgment as a matt&aw.

Specifically, on the liability prong, Defendant demds that all of the harassmgnt

of which Plaintiff complains was committed by cowers with no authority over hef.

(Id. at 18.) To this end, Defendant argues that Pifiifdiled to demonstrate thg

—+




Defendants knew or should have known of the allegedassment by Plaintiff
coworkers. [d.) Defendant notes that the only conduct Plaintgfported to the Mr
Whitten, the owner and president of AGI, was the tar three incidents where st
allegedly saw pornographic images in a magazine@malinappropriate picture broug
by employees that work in the shopld.(at 18-19.) Plaintiff, however, informed M
Whitten that she had already handled the situatipd. at 19;see alsdoc. 54 at 293:7

14.) Thus, Defendant contends that “Plaintiffslfae to complain about any sexu

harassment or inform Mr. Whitten that the condu@swstill occurring, despite thle

existence of adequate complaint policies and proces being in place, is fatal to h

claim.” (Doc. 46-2 at 19.)

In opposition to Defendant’s position, Plaintifbrctends that Defendant shoujld

be held liable for the hostile work environment aese “[t]he male sales staff exhibitir
hostility towards [her] had influence over her jofDoc. 62 at 12.) Plaintiff also statg

that Mr. Whitten “was informed of the pornographydatook no action.” Ifd. at 12-13.)

U7
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As for the harassment policy, Plaintiff alleges ttibefendant failed to establish a sexyal

harassment policy and then subsequently attempdembyer this up during discover
(Id. at 13.)

As to Plaintiff's first contention—that Defendaist vicariously liable because th

male sales staff had “influence” over her job—theu@ finds this argument to ble

untenable. “The basis of an employer's liability for [a] hde environment ... depend

on whether the harasser is the victim's supervisomerely a coworker.”Lewis v. U.S

Y.

e

S

5 Here, the Court is assuming that Plaintiff made st@tement about the “influence” of the male sqles

staff to argue in support of the employer’s vicarsdiability for the harassment. In her brief ippmsition

to summary judgment, Plaintiff did not parse out fiability arguments and appears to have conflajed

the various tests for liability. Since liabilitg ian important element of thgrima faciecase, especiall
where coworker harassment is involved, the Coupeisplexed by the vague and cursory treatment g
to the liability issues.

ven




Dept. of Labor Admin. Review B¢d.368 F. Appx 20, 31 (11th Cir. 2010) (citatiops

omitted). “An employer is subject to vicariousHility to a victimized employee for a
actionable hostile environment created by a superwith immediate (or successive
higher) authority over the employeeMiller, 277 F.3d at 1278 (quotingaragher v.
City of Boca Raton524 U.S. 775 1998)). INance v. Ball State Uniy133 S. Ct. 2434
(2013), the Supreme Court recently clarified whaaissupervisor” for the purpose
establishing vicarious liability under Title VII.Per the Court, “an employer may
vicariously liable for an employee’s unlawful hasasent only when the employer h
empowered that employee to take tangible employnaehions against the victim.e.,
to effect a “significant change in employment s&tguch as hiring, firing, failing t
promote, reassignment with significantly differeesponsibilities, or a decision causi
a significant change in benefitsld. at 2443. The Court went on to make clear that
law “presupposes a clear distinction between suigers and co-workers” as opposed

some “nebulous definition of a ‘supervisor.”ld. Plaintiff may not avoid this

distinction, for the purpose of attaching vicaridiedility, by stating vaguely that “[t]h¢

male sales staff exhibiting hostility towards [hérdd influence over her job.” Plaintiff

presented no evidence to show that the sales wea# her supervisors, other than N

unsupported assertion they retained an ability Xer@se influence over her job. A

-

J
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such, Plaintiff has failed to demonstrate that tbades staff were considered hler

supervisors and has therefore failed to establisly hasis for holding Defendar
vicariously liable for the alleged harassment.

Therefore, because the record reflects that tlleviduals who allegedly harasse
Plaintiff were merely her coworkers, Defendant aamly be held directly liable if it

knew (actual notice) or should have known (constimMecnotice) of the harassment a

10
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failed to take remedial actionBreda v. Wolf Camera & Vide@22 F.3d 886, 889 (11t
Cir. 2000) (citation omitted). “Under this theooydirect liability, the [defendant] ca
be held liable for its own negligence or recklesssyebut not for the conduct of its
employees.”Faragher v. City of Boca Raterill F.3d 1530, 1535 (11th Cir. 199y d

on other grounds by Faragher v. City of Boca Ratb@4 U.S. 775 (1998)). “Thus,

=)

=)

a

victim of the coworker harassment must show eith&ual knowledge on the part of the

employer or conduct sufficiently severe and pervasas to constitute constructi
knowledge to the employerMiller, 277 F.3d at 1278 (citinBreda, 222 F.3d at 889).
Here, Plaintiff contends that Defendant is lmlddecause Mr. Whitten *wa
informed of the pornography and took no actién.This statement, contained
Plaintiffs response in opposition to Defendant'®fibn for Summary Judgment, is th
only detailed report of a complaint that Plaintéferences in support of her harassm
claims? (SeeDoc. 62 at 12-13.) Plaintiff states that she imi@d Mr. Whitten that sh

confiscated pornography from some of the male sleopployees on two or thre

6 Plaintiff also alleged that Defendant is “respdmesifor the hostile work environment endured

[Plaintiff]” because of Defendant’s “failure to edtlish a sexual harassment policy.” (Doc. 62 aj IBhe
Court is unaware what this fact is intended to suppr refute. Plaintiff merely alleges the norstgince
of a policy as a fact without couching it in terrafa legal argument that defeats summary judgm
Nevertheless, as noted previously in this ordeajRiff was aware of the existence of Defendantgxs&l
Harassment PolicySeen .4.

7 In her Statement of Material Facts, Plaintiff dasiate that she 1) “complained to management

management took no steps to resolve [her] disparaasment” and 2) “complained about the dispar
treatment she was receiving.” (Doc. 63 at 6 {4-However, Plaintiff provides no further facts atid
these alleged complaints and the evidence to wkioh cites to support these claims is insufficiemt
create a genuine issue of material fact on Pldmtifostile work environment claim. To show thdtes
complained to management about her disparate treatmPlaintiff cites to the Declaration of Ma
Weaver. [d. 1 4.) In her Declaration, however, Ms. Weavertassaonly that Plaintiff complained t
management about the male sales staffs condudrdégg inventory parts. This allegation, even
credited despite the fact that it is not deriveanirMs. Weaver’s personal knowledge, is not an allega
of sexual harassment. As the Court understandsfabts, Plaintiffs complaint about the inventor
related conduct of the sales staff is what gave tsthe subsequent harassing conduct; it was met

harassment itself. As such, the complaint abowt #taffs conduct related to inventory alone]i

insufficient to show that Plaintiff complained alidwarassing conduct.

Plaintiffs second citation is to page 321 of lposition, nothing more.Id. 1 5.) This page
however, gives no indication as to what evidenarRIiff is attempting to use to support her conient
that she made complaints to management for whieetwas no remedial action. In fact, this citat
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occasions. (Doc. 54 at 291:3-292:4.) Per Pladintibwever, she then told Mr. Whitte
that she had “already handled it.1d( at 293:7-14.) Though Plaintiff states her be
that Mr. Whitten should have “followed upjd( at 293:25-294:1-2), she fails to indica
that she gave Mr. Whitten information about anyidaal problems that require
further action from him. Miller, 277 F.3d at 1278 (explaining that actual notide
harassment may be established by “appriz[ing] #ragloyer] of the dimensions of th
problem or even that themgasa problem that required his attention”) (citatioarsd
guotations omitted). Plaintiff's own version ofegliacts demonstrates that she gave
Whitten assurances that the issues surroundingtineography had been taken care
(by her). As such, aside from offering her beliet Mr. Whitten should have don
something additional, Plaintiff has failed to denstrate that Mr. Whitten’s inactio

was unreasonable, on these fac@oates v. Sundor Brands, Ind64 F.3d 1361, 136

(112th Cir. 1999) (noting that the appropriate inyuis whether the employer’s actions

(or lack thereof) were reasonable). ThereforejmRifi has failed to present evideng

showing that there is any basis for holding Defemtddirectly liable for any harassinlg

conduct. Accordingly, because Plaintiff has failewl establish Defendant’s liability

ef
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either vicarious or direct, Plaintiff has failed satisfy her burden of establishing| a

prima facieclaim for a hostile work environme#t.

appears to be a citation to evidence meant to sthatvPlaintiff was treated disparately when commgaf

to her male comparators. Such evidence, howesarpt relevant to Plaintiff's hostile work enviroremt
claims. If there is other evidence of complainPdaintiff has failed to address these in her bef
statement of facts. Though the Court is requiredntake an independent review of the record be
deciding Defendant’s Motion for Summary Judgmerg] ‘litigant on summary judgment cannot sh
their burden to the court by simply referring gealgr to the existence of “evidence” in volumino
exhibits, large portions of which are not addressethis brief, with the expectation that the cowuitl
unearth any beneficial evidentiary nuggets that fitke may have neglected to mentionAlexander v.
City of Muscle Shoals, Ala766 F. Supp. 2d 1214, 1237 n.113 (N.D. Ala. 2011)

8 As it relates to liability, Plaintiff made no argients regarding harassment for which Defendant
constructive notice. Therefore, the Court hastliediits analysis to the notice Plaintiff statestthlae gave
Mr. Whitten.
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CONCLUSION

For the foregoing reasons, Defendant’s Motion fartiRal Summary Judgmer
(Doc. 46) as to Plaintiff's hostile work environmtegiaim (Count 11) iSGRANTED. The
Court will set this case for jury trial as to Plaifis sex discrimination claim related t
her demotion and termination for the October 20dialMTerm by separate Order.
SO ORDERED, this_20" day of August, 2013.
/sl W. Louis Sands

THE HONORABLE W.LOUIS SANDS,
UNITED STATESDISTRICT COURT
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