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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ALBANY DIVISION
TOMMY JACKSON,
Plaintiff,
V. . CaseNo. 1:11-CV-067 (WLS)
COOPERLIGHTING, LLC, '

Defendant.

ORDER

—

Currently pending before the Court is DefendaMg@tion to Enforce Settlemen
Agreement and Motion for Sanctions (Doc. 32). Gmudary 28, 2013, the Court heafd
arguments from the respective sides regarding timestgons. At the hearing, the Coulrt
also heard from Plaintiff and his counsel regardiRigintiffs counsels Motion tg
Withdraw. (Doc. 47.) The Court gave Plaintiff ulffebruary 11, 2013, to obtain new
counsel. By letter dated February 27, 2013, Pifimtformed the Court that he wgs
unable to find counsel. (Doc. 39.) Plaintiff stdtthat a potential attorney informed

him that it would be hard to vacate the settlemenilight of what was said in hi

v

depositiont (Id.) Plaintiff then requested that the Court, in dscretion, make &
decision on Defendant’s Motion to Enforce Settlemégreement. Id.) Accordingly,
the Court finds that Defendant’s Motion to Enfor8ettlement Agreement and Motidgn

for Sanctions are ripe for review.

1In his deposition, Plaintiff stated that he didt @lieve race was a factor in Defendant’s decigioh to
promote him. (Dep. of Tommy Jackson, 122:1-123:18.
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A. Motion to Enforce Settlement

—

Under Georgia law, a Court’s review of a motion émforce a settlemen
agreement is similar to the analysis that a Courdlertakes in reviewing a motion f@r
summary judgment.Cohen v. Dekalb Cnty. Sch. DistNo. 1:09-cv-1153, 2009 WL
4261161, at *4 (N.D. Ga. Nov. 25, 2009) (citiBgllard v. Williams 223 Ga. App. 1, 1
(1996)). Thus, applying state contract law, thaei@adetermines whether the movant
has shown “that the documents, affidavits, deposgiand other evidence in the recqrd
reveal that there is no evidence sufficient to teea jury issue on at least one essenftial
element of the plaintiffs case.Ballard, 223 Ga. App. at 1 (citations omitted). Justtas i
does during summary judgment, the Court “must dalwisputed factual inferences |n
the light most favorable to the non-moving part@€éhen 2009 WL 4261161 at *4.

Based on the representations of the parties, thertCfinds that Defendant}
Motion should be granted. Here, the record refletttat the oral agreement of the
parties—to settle Plaintiff's case in exchange$&00—was memorialized on the recoyrd
in Plaintiff's presence. JeeDoc. 32 at 2.) Specifically, counsel for Defendatdted on
the record that “the counsel have reached an ageaénp resolve this matter. THe
terms are a payment of $500 to Erika Goodman imarge for Mr. Jackson’s executign
of a Standard Confidential Settlement and Releageedment, which includes [a
dismissal with prejudice of the pending lawsuit(ld.) In response, Ms. Goodmgn
stated “each side will bear their own fees and €@std that the $500 being paid for the
cost of the litigation.” Id. at 2-3.)

One of the cornerstones of Georgia law on settlemagmeements is the fact thjat

“an attorney of record has apparent authority tteemto an agreement on behalf of his

client and the agreement is enforceable againstctiemt by other settling parties




Brumbelow v. Northern Propane Gas C@51 Ga. 674, 674 (1983). This author
emanates from the contract between the attorneyhasdlient, and, in the absence
express restrictions on this authority, the auttyomay be considered plenary by t
Court and opposing partiedd. Therefore, “an attorney’s consent to the agreeme
binding on his client.”"Wong v. Bailey 752 F.2d 619, 621 (11th Cir. 1985) (citiBgone
Mountain Confederate Monumental Assoc. v. SiilifB Ga. 515, 521 (1930)).

Here, Plaintiff does not dispute that Ms. Goodmansented to the settlement

his presence; rather he argues that it was his tstdeding that Ms. Goodman was

merely entering into a separate, nonbinding set¢letagreement to satisfy her feq

n

S,

and that he would be free to continue pursuing ¢tase with a separate attorngy.

However, Plaintiffs interpretation of the terms dhe settlement agreement
inconsistent with written record of the agreemeht.Plaintiff's presence, Ms. Goodm4g
consented to the terms of the settlement agreem€heére is no evidence that Plaint

verbally expressed his desire to reserve his rigbt continue the litigation

notwithstanding this agreement. In fact, the relcoeflects that Plaintiff said nothing gs

Ms. Goodman and Ms. Borna confirmed the oral agreeim Further, there is n
evidence to reflect that anyone in the room had r@agon to believe that Ms. Goodm
was not acting on Plaintiff's behalf when she adeepthe settlement terms.

Plaintiffs subjective understanding of the settlemt agreement, not divulged
anyone else, is simply insufficient to find that anforceable agreement does not exX
Importantly, the record is devoid of any evidenaambnstrating a lack of assent
Plaintiff's part. Under Georgia law, the enforcemt ®f a settlement agreement requi
that the agreement “meet the same requisites aoh&ion and enforceability as afr

other contract.” Wong 752 F.2d at 621 (citingicKie v. McKie 213 Ga. 582, 58]
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(1957)). Accordingly, the Court must determine Wher there was a meeting of the

minds as to the terms of the contradd. (citing O.C.G.A. § 13-3-2). “Assent to th
terms of an agreement can be implied from the eirstances, and conduct inconsisté
with a refusal of the terms raises a presumptiomsdent upon which the other pa
can rely.” Id. (citing Smith v. Hornbucklel40 Ga. App. 871, 875 (1977)). Aside frg

Plaintiffs representations to the Court regardimgs belief that the settlemen

agreement would have no binding effect as to hineré is no other evidence of Hi

refusal to assent to the settlement terms regartlisglaim. The record reflects th
both Ms. Goodman and Ms. Borna believed that thay Plaintiffs assent to th
agreement when they confirmed the settlement agee¢iterms. $eeDoc. 32 at 2.)
Thus, the Court does not find an absence of a mgetithe minds.

Finally, the fact that Plaintiff did not sign thegr@ement does not change t
Court’s finding that the parties reached an agreeinte settle. The oral agreeme
between the parties, in Plaintiffs presence, idfisient for finding there existed a
agreement. Poulous v. Home Fed. Sav. & Loan Assli®2 Ga. App. 501, 502 (198
(“That the settlement agreement was oral rathemthaitten has no bearing on i
enforceability. Under Georgia law, (a) definitertain and unambiguous oral contra
of settlement of a pending cause of action is aidvalnd binding agreement.
(additional citations and quotations omitte@lpugh Marketing Servs., Inc. v. Ma
Line Corp, 313 F. Appx 208, 211 (11th Cir. 2008) (“The latérafting of [a] written
settlement agreement ‘may have been a conditiaim@ferformance but it was not 3
act necessary’ for the parties to reach an agreértesettle.”) (quoting?ourreza v.

Teel Appraisals & Advisory, Inc273 Ga. App. 880, 883 (2005)).
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For the aforementioned reasons, Defendant’s MotionEnforce Settlemenit

Agreement iIGSRANTED.

B. Motion for Sanctions

Defendant has moved for sanctions pursuant to Z8QJ.8 1927 and the Courfs

inherent powers. The Eleventh Circuit has obsemestt a district court’s authority t

issue sanctions for attorney misconduct under & 192either broader than or equaly

as broad as the district court’s authority to issusanctions order under its inherg

powers.” Amlong & Amlong, P.A.v. Denny’s, In&600 F.3d 1230, 1239 (11th Cir. 2007).

Thus, the Court will first address whether Defentdmsnentitled to sanctions, as agair

O

nt

Plaintiffs counsel, under § 1927. If sanctions arot warranted under Section 1927,

they are not permissible under the Court’s inhergowers “because the courtl

inherent power to issue sanctions for vexatiousdoart by attorneys does not reagh

further than § 1927.See id.
1. Ms. Goodman

Under 8§ 1927, a Court is empowered to award cosis @es against “[a]n)

attorney or other person admitted to conduct casesy court of the United States pr

any Territory thereof who so multiplies the proceags in any unreasonably ar
vexatiously . . . .” The Eleventh Circuit “ha[gjrig held that the provisions of 8§ 192
being penal in nature, must be strictly construetlérelus v. Denny’s, Inc628 F.3d
1270, 1281 (11th Cir. 2010) (additional citationsdaquotations omitted). In order
justify an imposition of sanctions, the plain lara@me of section 1927 sets forth thr
requirements that must be met:

1) an attorney must engage in unreasonable and ieedsatonduct;
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2) such unreasonable and vexatious’ conduct musttiply the proceedings
and
3) the amount of the sanction cannot exceed thescaostasioned by th

objectionable conduct.

Bad faith is an indispensable element to the imp@si of sanctions unde

Section 1927.Schwartz v. Million Air, InG.341 F.3d 1220, 1225 (11th Cir. 2003) (“Bad

faith’ is the touchstone. Section 1927 is not abowgre negligence.”) To that end, “

attorney multiples proceedings unreasonably angatieusly’ within the meaning of

the statutenly when the attorney’s conduct is so egregious thet iaEntamount to bad

faith.” Amlong 500 F.3d at 1239 (emphasis added). To assesdaitdd the Court

looks at the attorney’s objective conductd. at 1239-40 (“The term “unreasonably

necessarily connotes that the district court mwshgare the attorney's conduct agai
the conduct of a “reasonable” attorney and makedgiment about whether the condt
was acceptable according to some objective standHrd term “vexatiously” similarly
requires an evaluation of the attorney's objecttomduct.”) Reckless conduct c4
warrant sanctions even in the absence of “purpos@tent to multiply proceedings
Id. at 1241. The same does not hold true for negligamtduct, which, standing alon

does not support an award of sanctions under § 19@7. Finally, in order to satish
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the multiplication-of-proceedings element, the amt®y must have engaged in conddct

that leads to proceedings that would not have bammducted otherwisePeterson v

BMI Refractories 124 F.3d 1386, 1396 (11th Cir. 1997).




Here, Defendant requests that the Court sanctiamBff's counsel for the cost

2

Defendant incurred in filing its sanctions motidn(Doc. 32 at 11.) The facts are ps

follows. On or about May 11, 2012, Ms. Goodmanfiice received a draft of th

A\1”4

Settlement Agreement in PDF format. (Doc. 35 1 @y May 21, 2012, Ms. Goodm4gn
requested a copy of the agreement in Word formatefhiting purposes. Id. 1 2.) A
Word version of the agreement was sent to Ms. Gaadrhe following day. I¢. 1 3.)
Ms. Goodman admits that she cannot recall whenasheally saw the email containir|g
the Word version. Ifl. § 4.) Defendant contacted Ms. Goodman’s officeéwn July to
inquire about the status of the agreement; thes gadllded no further information abogit
the agreement.
Ms. Goodman states that she mistakenly believed tha release had begn
finalized and forwarded to Plaintiff for his signaeu (d. ¥ 9.) Ms. Goodman states thjat
she did not realize the error until sheceeved an email from Ms. Borna, dat¢d
November 9, 2012. Id.) Ms. Goodman states that she then respondedeahail,
providing Ms. Borna with a modified Settlement Agreent in redline format on
November 12, 2012. I1d.) The finalized draft of the agreement was forwalde
Plaintiff on November 13, 2012.Id. 1 10.) A second copy of the release was forwarg t
Plaintiff on November 28, 2012.1d.) On or about the second week of December 2012,
Plaintiff advised Ms. Goodman that he did not indeto execute the settlemept
agreement.1d.)
On these facts, the Court does not find that § ¥#tctions are warranted. Itfs

clear that the failure to promptly transmit thetfshent agreement to Plaintiff was the

2 Defendant estimates that it has expended $7,148eis through its six-month effort to obtain a sigrje
version of the settlement agreement. (Doc. 321at.4.)




result of an inadvertent mistake on the part of B@eodman and her office. While tH
Court understands Defendant’s frustration aboutliheakdown in settlement, the I3

is clear that “merely unintended, inadvertent, amegligent acts will not support th

imposition of sanctions under 8§ 1927¢relds v. City of Orland,al94 F. Supp. 2d 130%

1312 (M.D. Fla. 2002) (citing cases). “Rather, th@wver to impose sanctions unde

1927 should be exercised only in instances of aoserand studied disregard for the

orderly processes of justice.”ld() So while, yes, Ms. Goodman could have remai
more vigilant about the status of the settlemeret, failure to do so, however, does
by itself give rise to sanctions under § 19%5ke, e.g., Fox v. Palm Coast Plaza, JiND.
09-80097, 2010 WL 472909, at *3 (S.D. Fla. Feb2610) (noting that while plaintiff'
counsel could have “move[d] more quickly to resatl¢e] litigation,” counsel’s condug
did not rise to the level of bad faith). That Rlaff might have signed the agreeme
had Ms. Goodman forwarded the agreement earliersdoet change the Court
conclusion. Defendant’s belief to this effect amési to nothing more than me
conjecture, and the Court will not use such conjeetto penalize Ms. Goodma
especially in light of Plaintiff's representatiohdt he never thought that the settlem
agreement was intended to dispose of his claims.

As to the three cases cited by Defendant for theppsition that Ms. Goodman

conduct is sanctionable, the Court finds these £dasebe highly distinguishable. |
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Forman v. Mt. Sinai Med. Ctr.128 F.R.D. 591, 605-606 (S.D.N.Y. 1989), the Gour

imposed sanctions pursuant to § 1927 for coungaligre to communicate “reasonabl
with opposing counsel antthe Court(a review of the case leaves no question as tatv
Judge Wood meant by her choice of the word “reabtyipregarding settlement. |

Deadwyler v. Wolkswagen of America, Int34 F.R.D. 128, 140 (W.D.N.C. 1991), t
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Court found that the failure to communicaiffers of settlemens the epitome of “bag

faith.”

Finally, in S & D Cal. Fruit Exchange, Inc. v. Gurin@83 F.2d 345, 345 (2d Cif.

1986), plaintiffs counsel, through his failure twonfirm that the case had settlg
allowed the case to proceed so far that the Seddinclit had already “commencs

preparation of an order treating the merits of dygpeal.” Plaintiffs counsel als

ignored repeated messages from defense counsethen@ourt Clerk’s staff about thje

status of settlement. When the Court asked himhtaw cause as to why he should 1
be sanctioned, counsel refused to even fall onpttowerbial sword, instead going so f
as to even blame the “inadequacy of telephone serw this Court’s Clerk’s office” fo
his failure to prevent the case from proceeding famgher on appeal.

Here, Ms. Goodman merely overlooked the fact tlnat $ettlement had not beg¢
consummated; she did not arbitrarily impede thesatfation of settlement, as
Forman, fail to communicate an offer to settle to clasaiptiffs, as inDeadwylet or
ignore the fact that the appellate court was sgtibceeding with the regular course
litigation, as inGurino. Thus, none of these cases supports an awaranat®ns unde
Section 1927.

Since the Court has found an absence of bad feith Court also finds no reasg
to use its inherent powers to impose sanctions ganat Ms. Goodman.Barnes v.

Dalton, 158 F.3d 1212, 1214 (11th Cir. 1998) (“The keyutolocking a court’s inheren

power is a finding of bad faith.”)In re Mroz 65 F.3d 1567, 1575 (11th Cir. 199p)

(“Invocation of a court’s inherent power requiresfinding of bad faith.”) (citing|
Chambers v. NASCO, Inc501 U.S. 32, 49 (1991)). Accordingly, the CoENIES

Defendant’s request for sanctions as against Med@man.

d1
d

D

ot

N

n

of

—




2. Plaintiff Tommy Jackson

Defendant also moves the Court to sanction Pldirad part of the Court’

o

inherent power. Per Defendant, Plaintiff multipliehe proceedings by “steadfas

y

refusing to execute the Agreement despite agretnggttle through the discussion ¢n

the record at his deposition, and his counsel'sssgoent acceptance of the Agreemeh

t's

terms.” (Doc. 32 at 12.) Again, while the Courtderstands Defendant’s dissatisfaction

with the way in which this case was handled, thei@aoes not believe that an award|of

sanctions is warranted, even against Plaintiff.

The record reflects that Plaintiff may have falMotim to a failure to understand

\1-4

the process of settlement. Although we lawyershhigew Plaintiffs belief about th¢

settlement—that the agreement on the record wayg ionénded to satisfy his lawyer|s

fee so that he could be free to pursue his cade antother lawyer—to be unreasonalj|
Plaintiff's view as a layman cannot be easily dgaeded. There is no evidence to refl¢
that Plaintiff “acted in bad faith” or engaged ionduct “vexatiously, wantonly or fof

oppressive reasons.See Chamber$s01 U.S. at 45-46. The only evidence before |t

he

Court reflects that Plaintiff misunderstood the pedures for settlement. The Coyrt

also notes that Plaintiffs conduct partly appearsre serious than it is in fact becayse

of the aforementioned delay in completing and fordvag the final settlemeng
documents. Without those facts, the Court is lefthwPlaintiff's confusion ang

misunderstanding. In this regard, the Court doest rfimd that Plaintiff's

misinterpretation of settlement, as misguided amay have been, sufficient to invoke

the Court’s inherent powers to issue sanctionscoAgingly, Defendant’s request fq

sanctions IDENIED as against Plaintiff.
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Following entry of this Order, the parties shallnmediately confer to coordinate
the execution of the settlement agreement and exgh af the settlement consideratipn
of $500. The Court herelRDERS the Parties, Plaintiff Tommy Jackson, persondlly,
and counsel for Defendant, to file the necessagmdssal document(s) not later th@n
Thursday, May 2, 2013. In the event that the Parties are unable to sigad
document(s) by that date, they shall instead fileraten status report explaining why
said documents have not been filed. Plaintiff istfier noticed that his failure tp
cooperate with Defendant regarding effectuationseftlement could result in thle
Court’s imposition of monetary sanctions again stirtiff.

SO ORDERED, this _10" day of April, 2013.

/sl W. Louis Sands
THE HONORABLE W.LOUIS SANDS,
UNITED STATESDISTRICT COURT
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